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PREFACE  TO  THE  THIRD  EDITION. 


It  has  been  the  object  of  the  editors,  in  preparing  this  edition 
to  fornish  ample  references  to  the  statutes  and  decisions  of  the 
different  states,  so  that  the  work  shall  present  the  condition  of 
the  law  as  it  now  exists  in  this  country.  In  accomplishing  this 
labor  they  haye  been  veiy  much  aided  by  R  A.  Wight,  Esq., 
who  was  originally  associated  in  the  undertaking  of  preparing 
the  notes,  but  found  himself  obliged  to  relinquish  it  on  account 
of  pressing  professional  engagements. 

The  radical  changes  recently  made  in  the  law  of  "Baron  and 
Fenmie"  by  the  legislatures  of  some  of  the  states,  together  with 
the  decisions  that  have  been  made  under  them,  are  fiOly  referred 
to  in  the  notes  and  necessarily  occupy  much  space.  These 
changes  are  still  in  progress,  and  for  many  years  to  come,  the 
law  on  that  subject  will  no  doubt  be  in  a  '^  transition  stata"  The 
result  will  probably  be  an  entire  revolution  in  the  law  affecting 
the  rights  and  liabilities  of  married  womea 

The  other  subjects  of  this  treatise  have  been  but  little  affected 
by  legislation  in  the  different  states.  In  regard  to  them  the 
common  law,  generally,  remains  unchanged,  except  within  the 
limits  of  judicial  discretion,  in  applying  well-established  rules  to 
Dew  combinations  of  fact,  and  adapting  them  to  the  peculiar 
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institutions  of  the  coimtry.  The  cases  referred  to,  fortonately. 
show  great  unanimitj  among  the  diiferent  courts,  which  could 
have  been  attained  only  by  a  proper  respect  for  the  judicial 
decisions  of  sister  states,  and  a  sincere  desire  to  build  up  a  system 
of  American  law,  uniform  and  harmonious  as  well  as  just  and 
beneficent 

Albant,  May  20, 1882. 


PREFACE  TO  THE  SECOND  EDITION. 


Thx  yalue  of  the  work  of  the  late  Judge  Beets  on  the 
l^al  character  of  the  Domestic  Belations  is  so  generally  recog- 
nized, that  no  apology  will  be  demanded  by  the  profession  for 
its  republication.  Although  it  is  now  thirty  years  since  its  first 
appearance,  it  has  not  been  superseded  by  any  later  treatise,  and 
it  still  continues  to  be  the  standard  work  on  the  subjects  of 
which  it  treatSb  Without  claimiTig  for  it  what  can  be  ascribed 
to  no  elementary  essay,  the  character  of  an  authority^  which  can 
properly  belong  only  to  adjudged  cases,  we  may  nevertheless 
safely  affirm,  that  it  is  the  best  existing  exposition  of  those  titles 
of  the  law,  which  it  professes  to  discuss ;  and  though  subsequent 
l^islation  has,  in  many  of  the  American  states,  changed  the 
reciprocal  rights  and  duties  of  the  parties,  yet  it  will  be  found 
that  the  author  has  in  general  correctly  stated  the  principles 
upon  which  the  common  law  has  regulated  those  rights  and 
duties,  and  to  which  American  legislation  concerning  them  has 
always  had  reference.  The  editor  of  the  present  edition,  there- 
fore, hopes  that  he  is  doing  something  towards  the  discharge  of 
that  debt,  which,  according  to  high  authority,  ^  every  man  oweih 
onto  his  profession,"  in  presenting  to  his  brethren  a  republication 
of  Judge  ISeevs's  original  work,  accompanied  with  as  full  notes 
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and  references  as  the  time  and  means  of  inyestigation  at  his 
command  would  admit  He  has  not  yentored  upon  much  dis- 
cussion in  those  few  cases  where  his  own  impressions,  or  the 
solemn  decisions  of  legal  tribunals,  are  adverse  to  the  doctrines 
of  the  text,  but  has  preferred  rather  to  cite  conflicting  resolutions, 
and  to  refer  to  the  books  for  the  reasons  which  the  sages  of  the 
law  have  given  for  judgments  at  variance  with  the  oondusioDs 
of  his  author.  The  editor  believes  that  thjd  most  late  American 
statutory  enactments,  as  well  as  most  adjudged  cases,  bearing 
upon  the  subjects  treated  of  by  Judge  Bseye,  are  referred  to  in 
his  notes,  and  trusts  that  the  work,  in  its  present  shape,  will  be 
found  at  lea^  a  tolerable  digest  of  the  American  law  of  the 
domestic  relations.  It  has  been  deemed  advisable  to  reprint  the 
treatise  on  the  Powers  of  Chancery,  and  the  essays  on  the  legal 
import  of  the  terms  Heirs,  &a,  but  there  was  not  the  same 
necessity  for  editorial  labor  in  r^ard  to  them,  and  they  are, 
therefore,  given  without  annotation.  In  the  multitude  of  bulky 
tomes,  with  which  the  legal  press  now  teems,  brevity  is  a  merit, 
which  may  almost  atone  for  the  temerity  of  publishing  at  all, 
and  this  consideration  has  induced  the  editor  to  confine  his  pre 
£Ettory  and  supplementary  matter  within  the  smallest  limits  con- 
sistent with  general  utility ;  and  before  he  dismisses  the  work, 
he  has  only  to  acknowledge  his  indebtedness  to  the  valuable 
labors  of  the  Hon.  John  Boitvisb,  in  his  learned  and  excellent 
edition  of  Bacon's  Abridgement,  as  well  as  to  the  various  repor- 
ters of  the  American  courts,  whose  cases  are  so  often  cited  in 
the  following  pages. 

Burlington,  Vt.,  October^  1846. 
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PREFACE  TO  THE  FIRST  EDITION. 


Thb  object  of  tlie  Author  of  tlie  following  Chapters  is,  to  bring 
into  one  connected  view,  the  law  on  the  various  subjects  respect- 
ing which  they  treat;  which  is  found  in  the  books,  scattered 
through  a  great  variety  of  Beports  and  Elementary  Treatise& 

He  has  had  a  particular  view  to  the  principles  which  govern 
each  subject,  and  has  endeavored  to  draw  them  from  the  various 
decisions  which  have  been  made,  both  at  law  and  in  equity. 
When  the  governing  principle  is  discovered  in  any  class  of  cases, 
it  will  assist  in  determining  all  analogous  cases ;  and  it  will  not 
be  so  difficult  to  decide  correctly,  when  we  meet  with  litigated 
questiona  He  has,  therefore,  in  every  questio  vexaUiy  viewed  the 
governing  principle  as  the  pole-star.  By  this  means,  a  desirable 
uniformity  in  the  law  will  be  observed ;  and  its  symmetry  will 
be  preserved  from  being  marred. 

He  has  not  published  this  volume  with  the  expectation  of 
rendering  any  essential  service  to  the  Jurist  His  utmost  expec- 
tations will  be  answered,  if  it  should  be  found  beneficial  to  the 
learner.  If  the  manner  should  partake  too  much  of  the  character 
of  instructing,  he  hopes  for  the  candor  of  the  reader,  when  it  is 
known,  that  the  work  contains  that  which  for  many  years  has 
been  delivered  as  lectures  to  pupil&    His  object  has  been,  to 
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exhibit  the  Oommon  Law  of  England,  and  such  of  their  Statutes 
as  we  have  adopted  in  words  or  principle.  He  has,  therefore, 
but  seldom  mentioned  the  law  of  the  State  in  which  he  liyes, 
where  it  differs  from  the  Common  Law ;  unless  that  difference 
arises  firom  causes  equally  operative  in  all  parts  of  the  Union ; 
or  where  an  explanation  of  it  has,  in  his  opinion,  served  the 
purpose  of  shedding  light  upon  the  Oommon  Law.  His  design 
has  been,  to  render  the  book,  if  of  any  value,  equally  valuable 
to  all  parts  of  our  coimtiy. 
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AN   ACT. 

Amending,  and  repeallBg  parts  oi^  tbe  Act  of  ISSiO,  ol 
New  York,  ooncemiog  the  rights  of  Married  Women 

Pasgsd  MABoa20TB,  1862. 

SBonoN  1.  (Amending  §  S,  of  Act  of  1860.)  Any  married 
woman,  possessed  of  real  estate  as  her  separate  property,  may 
bargain,  sell  and  convey  such  property,  and  enter  into  mj  con- 
tract in  reference  to  the  same,  with  the  like  effect  in  all  respects, 
«s  if  she  were  nnniarried,  and  she  may  in  like  manner  enter  into 
such  Goyenant  or  covenants  for  title  as  are  usual  in  conveyances 
of  real  estate,  which  covenants  shall  be  obligatory  to  bind  her 
separate  property,  in  case  the  same  or  any  of  them  be  broken. 

§  2.  The  fourth,  fifth,  sixth,  ninth,  tenth  and  eleventh  sections 
of  the  said  Act  are  hereby  repealed. 

§  8.  (Amending  §  7,  of  Act  of  1860.)  Any  married  woman 
may,  while  married,  sue  and  be  sued  in  all  matters  having  rela- 
tion to  her  sole  and  separate  property,  or  which  may  hereafter 
come  to.  her  by  descent,  devise,  bequest,  purchase,  or  the  gift 
or  grant  of  any  person,  in  the  same  mannei^  as  if  she  were  sole ; 
and  any  married  woman  may  bring  and  maintain  an  action  in 
her  own  napiej  for  damages,  against  any  person  or  body  corpo- 
rate, for  any  injury  to  her  person  or  character,  the  same  as  if  she 
were  sole,  and  the  money  received  upon  the  settlement  of  any 
such  action,  or  recovered  upon  a  judgment,  shall  be  her  sole  and 
separate  property. 


XX  bi^htB  of  mabbied  women. 

In  case.it;  shall  be  necessarj,  in  the  proeecntion  or  defense  of 
any  action  brought  by  or  against  a  married  woman,  to  enter  into 
.  ■fmy*.boncl  or  undertaking,  such  bond  or  undertaking  may  be 
.•*./•  :"[fii5cuted  by  such  married  woman  with  the  same  effect  in  all 
,  :  '"^    respects,  as  if  she  were  sole,  and  in  case  the  said  bond  or  under- 
taking shall  become  broken  or  forfeited,  the  same  may  be  en- 
forced against  her  separate  estate. 

§  4.  (Amending  §  8,  of  1860.)  No  bargain  or  contract  made 
by  any  married  woman  in  respect  to  her  sole  and  separate  pro- 
perty, or  any  property  which  may  hereafter  come  to  her  by 
descent,  devise,  bequest,  purchase,  or  the  gift  or  grant  of  any 
person  (except  her  husband),  and  no  bargain  or  contract  entered 
into  by  any  married  woman  in  or  about  the  carrying  on  of  any 
trade  or  business,  under  any  statute  of  this  state,  shall  be  binding 
upon  her  husband  or  render  him  or  his  property  in  any  way  lia- 
ble therefor. 

§  5.  In  an  action  brought  or  defended  by  any  married  woman 
in  her  name,  her  husband  shall  not,  neither  shall  his  property  be 
liable  for  the  costs  thereof  or  the  recovery  therein.  Li  an  action 
brought  by  her  for  an  injury  to  her  person,  character  or  property, 
if  judgment  shall  pass  against  her  for  costs,  the  court  in  which 
the  action  is  pending,  shall  have  jurisdiction  to  enforce  payment 
of  such  judgment  out  of  her  separate  estate,  though  the  sum  re- 
covered be  less  than  one  hundred  dollars. 

§  6.  No  man  shall  bind  his  child  to  apprenticeship  or  service, 
or  part  with  the  control  of  such  child,  or  create  any  testamentary 
guardian  therefor,  unless  the  mother,  if  living,  shall  in  writing 
signify  her  assent  thereto. 

§  7.  A  married  woman  may  be  sued  in  any  of  the  courts  of 
this  state,  and  whenever  a  judgment  shall  be  recovered  against  a 
married  woman,  the  same  may  be  enforced  by  execution  against 
her  sole  and  separate  estate  in  the  same  manner  as  if  she  were 
sole. 

§  8.  This  act  shaU  take  effect  on  the  first  day  of  July  next 
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CHAPTER  I 

4  BARON  AND  FElOfE. 

Thx  Right  which  thb  Husband  aoquibes  to  the  Pebsonal 
Pbopjebty  of  thb  Wife  in  pobsession,  and  to  hbb  ghobbs 

in  ACfnON. 

The  husband,  by  marriage,  aoquires  an  absolute  title  to  all  the 
personal  property  of  the  wife,  which  she  had  in  possession  at 
the  time  of  the  marriage ;  such  as  money,  goods  or  chattels  per* 
sonal  of  any  kind.  These,  by  the  marriage,  become  his  property, 
as  completely  as  the  property  which  he  purchases  with  his 
money ;  and  such  property  can  never  again  belong  to  tUe  wife, 
upon  the  happening  of  any  event,  unless  it  be  given  to  her  by  his 
will ;  and  in  case  of  the  death  of  the  husband,  this  property  does 
not  return  to  the  wife,  bat  vests  in  his  executors.  (1) 

(1)  2  Ejent'8  Com.,  143 ;  Doct  &  Stud.,  Dial,  6,  c  7 ;  Ck>.  Litt,  351,  b ;  Hyde  v.  Stone, 
(9  Cow.,  230.)  In  Georgia,  bj  statute,  the  real  property  of  the  wife,  at  the  marriage, 
▼ests  in  the  husband  in  the  same  manner  as  her  personal  property.  (Stat.,  Gtoorgia, 
1T85.) 

The  legislature  may  prescribe  what  interest  the  husband  shall  hare  in  the  aoqui- 
sitionfl  of  the  wife  after  marriage.  Sleight  v.  Read  k  o'rs,  18  Barb.,  159;  Blood  v, 
Humphrey,  17  Barb.,  662;  Yartie  v.  Underwood,  18  Barb.,  661.) 

The  oommoQ  law  right  of  the  husband  to  the  wife's  personal  property  during 
ooTertore  is  annulled  in  New  York  and  most  of  the  other  states  by  statutes. 
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As  this  property  is  transferred  by  operation  of  law  to  the 
husband,  it  is  to  be  remarked,  that,  as  the  case  may  be,  such  oon- 
veyance  of  her  personal  property  in  possession  to  the  husband 
may  operate  injuriously  to  creditors;  for,  although  it  is  true  that 
the  husband  is  liable  to  the  creditors  of  the  wife,  yet  his  liability 

Chap.  200,  p.  307  of  the  Laws  of  184S  of  New  York,  proTides,  Sea  1,  That  ^  The 
real  and  penonal  property  of  anj  female  who  maj  hereafter  many,  and  which  ahe 
shall  own  at  the  time  of  marriage,  and  the  rents,  issues  and  profits  thereof;  shall 
not  be  subject  to  the  disposal  of  her  husband,  nor  be  liable  for  his  debts,  and  shall 
continue  her  sole  and  separate  proper^  as  if  she  were  a  single  female." 

g  2.  "The  real  and  personal  property,  and  the  rents,  issues  and  profits  thereoC, 
of  any  female  now  married,  shall  not  be  subject  to  the  disposal  of  her  husband,  bat 
shall  be  her  sole  and  separate  property  as  if  she  were  a  single  female,  except  ao  Car 
as  it  may  be  liable  for  the  debts  of  her  husband  heretofore  contracted." 

Section  1  of  the  Act  of  1849,  amending  g  3of  184S,  provides  that  **  Any  married 
woman  may  take  by  inheritance,  or  by  gift,  grants  devise  or  bequest,  from  any  p^w>n 
other  than  her  husband,  and  hold  to  her  sole  and  separate  use,  and  oonyej-  and 
devise  real  and  personal  property,  and  any  interest  or  estate  therein,  and  the  rents, 
issues  and  profits  thereof^  in  the  same  manner  and  with  like  effect  as  if  she  were 
unmarried,  and  the  same  shall  not  be  subject  to  the  disposal  of  her  husband,  nor 
liable  for  his  debts." 

Chap.  90,  p.  167,  of  the  Laws  of  1860,  of  New  York,  in  addition  to  the  foregoing, 
provides  that  the  property  which  any  married  woman  **  acquires  by  her  trade, 
business,  labor  or  services,  carried  on  or  performed  on  her  sole  or  sf»parate  account^** 
shall,  notwithstanding  her  marriage,  "be  and  remain  her  sole  and  separate  property, 
and  may  be  used,  collected  and  invested  by  her  in  her  own  name,  and  shall  not  be 
subject  to  the  interference  or  control  of  her  husband,  or  liable  for  his  debts,  except 
such  debts  as  may  have  been  contracted  for  the  support  of  herself  and  her  children 
by  him  as  her  agent" 

§2.  "A  married  wcHnan  may  bargain,  sell,  assign  and  transfer  her  separate  per- 
•eonal  property,  and  carry  on  any  trade  or  business,  and  perform  any  labor  or  aer- 
vices  on  her  sole  and  separate  account  and  the  earnings  of  any  married  woman 
from  her  trade,  business,  labor  or  services,  shall  be  her  sole  and  separate  property, 
.and  may  be  used  or  invested  by  her  in  her  own  name." 

In  Pennsylvania,  it  is  provided  that  every  species  of  property  that  may  be  owned 
by  or  belong  to  any  single  woman,  shall  continue  to  be  the  property  of  such  woman 
rafter  marriage,  as  fully  as  before,  and  all  such  property  as  shall  accrue  to  a  woman 
after  marriage,  by  will,  descend  deed  of  conveyance  or  otherwise,  shall  be  owned 
.and  enjoyed  as  her  separate  property.  Act  of  11th  April,  1848,  Dunlop's  Laws  of 
Pennsylvania,  1124, 1126.  Substantially  the  same  provisions  are  made  by  the  sta- 
tutes of  Kassachusetts,  General  Statutes  of  Massachusetts,  1860,  page  637,  ch.  108, 
§  1.  Compiled  Statutes  of  Michigan,  1867,  art  16,  p.  73,  g  6.  Revised  Statntea 
of  Maine,  1867,  ch.  61.  Statutes  of  MinnesoU  of  1849,  1868,  p.  671,  §  106. 
^vised  Statutes  of  Wisconsin,  1868,  ch.  96,  p.  671,  gg  1,  2. 
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lasts  no  longer  than  the  coverture ;  (a)  as,  if  A  should  marry 
B,  possessed  of  personal  property  to  the  amount  of  any  sum, 
sappose  it  to  be  $10,000,  and  B  is  at  the  same  time  indebted  one 
half  that  sum,  and  should  die  before  her  creditors  should  collect 
their  debts  from  the  husband,  the  coverture  is  now  at  an  end, 

(a)  1  p.  Wms.,  4fi8;  8  do.,  400, 41S. 

In  lowa^  the  personal  property  of  the  wife  does  not  vest  at  once  in  the  husband 
on  marriage,  but  if  left  under  his  control  it  will,  in  faror  of  third  persons  acting  in 
good  faith  and  withoat  knowledge  of  the  real  ownership,  be  presumed  to  have  been 
transferred  to  him,  unless  she  file  for  record  with  the  recorder  of  deeds,  a  notice 
stating  the  amount  in  value  of  such  property,  and  that  she  has  a  daim  therefor  out 
of  the  estate  of  her  husband, — and  if  he  dies  she  will  be  deemed  a  preferred 
creditor.  And  she  may  file  a  notice  with  like  effect  in  respect  to  specific  chattels. 
Iowa  Laws,  1860,  p.  436,  §§  2499,  2600.  Section  2604  of  the  same,  provides  that 
''In  the  case  of  bank  stock,  written  securities,  things  in  action,  or  other  property 
whieh  does  not  ordinarily  pass  by  mere  delivery  or  by  oral  contract  without  an 
indorsement,  assignment  or  other  written  evidence  of  such  transfer,  knowledge  of 
ownership  of  the  wife  will  be  presumed,  unless  such  property  has  been  conveyed 
to  the  wife  by  tlie  hnsbsnd. 

In  California,  the  real  and  personal  property  of  the  wite  owned  by  her  before 
marriage,  and  that  acquired  afterwards  by  gift,  bequest,  devise  or  descent,  shall  be 
her  separate  property,  and  all  property  both  real  and  personal  owned  by  the  husband 
before  marriage,  and  that  also  acquired  as  above,  shall  be  his  separate  property. 
But  all  property  acquired  after  marriage  except  as  above,  shall  be  common  property. 
**  The  husband  shall  have  the  management  and  control  of  the  separate  property  of 
the  wife  during  the  coverture,  but  no  sale  or  other  alienation  of  any  part  of  such 
property  can  be  made,  nor  any  lien  or  incumbrance  created  thereon,  unless  by  an 
instrument  in  writing  signed  by  the  husband  and  wife,  and  acknowledged  by  her 
on  an  examination  separate  and  apart  firom  her  husband,  before  any  judge  of  a 
court  of  record  or  a  notary  pubHc." 

Compiled  Laws  of  California,  1860,  1863,  ch.  14*7,  p.  812,  §§  1,  2,  and  §  6,  as 
amended  in  1868,  ch.  26. 

In  Alabama  the  property  of  the  wife  owned  by  her  at -the  time  of  marriage,  and 
whatever  comes  to  her  after  marriage  by  descent,  gift,  demise  or  otherwise,  is  her 
separate  property,  but  vests  in  the  husband  as  trustee  of  the  wife,  and  as  such  he 
may  control  and  manage  such  separate  estate  without  liability  to  account  to  the 
wife  or  her  heirs,  executors  or  assigns,  for  the  rents,  proceeds  or  profits  thereof,  but 
such  property  is  not  liable  for  the  husband^s  debts.  Statutes  of  Alabama,  act  of 
1860,  Na  23,  amending  §  1,  of  act  of  1848. 

In  Texas,  all  property  acquired  by  either  husband  or  wife  during  the  marriaga 
except  that  which  is  acquired  by  gift,  devise  or  descent,  and  tlie  increase  of  al! 
lands  or  slaves,  is  deemed  the  common  property  of  the  husband  and  wife,  and  dur- 
ing the  coverture  may  be  disposed  of  by  tlie  husband  only.    Such  property  is  liable 
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and  the  husband  is  no  longer  liable  to  her*  creditors;  and  ^^^ 
as  the  $10,000  was  the  only  property  that  belonged  to  B, 
the  creditors  most  lose  their  debts.  So,  if  the  husband  had  died 
at  any  time  before  the  creditors  had  collected  firom  him  the  debts 
due  firom  the  wife,  the  executors  of  the  husband  would  not  be 
liable ;  and,  although  it  is  true  that  the  wife  remains  liable,  after 
her  husbanded  death,  to  the  former  creditors,  as  much  as  when 
she  was  a  single  woman,  yet  she  might  be  utterly  unable  to  pay 
thenL  I  believe  it  will  not  be  found,  in  any  other  case,  that  the 
property  of  one  person  is  transferred  to  another,  by  operation 
of  law,  at  the  expense  of  creditors.  (1.) 


for  the  delyto  of  the  hiubend,  and  for  those  of  the  wife,  oontractod  during  the  oot- 
erture  for  neoeMeries,  and  npon  the  death  of  either,  snch  oommon  property  goee  to 
the  suryiYor,  if  the  deceased  haye  no  child  or  diiklren,  otherwise  the  snrriTor  takes 
one-half  of  said  property,  and  the  other  half  passes  to  the  child  or  diildren  of  the 
deceased.  Digest,  Laws  of  Tezaa,  p.  312,  act  of  1848. 

The  acts  of  1848,  1849,  of  New  York,  do  not  alfect  property  which  the  wifb 
possessed  before  those  acts.  The  rights  in  such  case  being  Tested  in  the  husband, 
could  not  be  BO  defeated.  Oropsey  v.  McKinney,  30  Baifo.,  48 ;  Westerrelt  v.  Gregg; 
12  N.  T.  (2  Kern.,  202);  TUexan  v,  Wilson,  48  Maioa,  186. 

Where  a  married  woman  purchases  property  on  her  own  credit  without  cfaanpng^ 
her  separate  estate,  if  she  had  any,  the  title  becomes  vested  in  her  husband,  and 
the  property  is  liable  to  be  taken  in  execution  for  his  debts.  Glann  v,  YoungloTe, 
27  Barb.,  480. 

The  rents  and  profits  of  real  estate,  held  in  actual  possession  by  a  coparcener 
with  the  wife,  belong  absolutely  to  the  husband,  and  he  may  mMnfaun  an  actloa 
for  them  without  joming  the  wife.  Dold  v.  Geiger,  2  Gratt,  98. 

The  husband  is  entitled  to  the  personal  property  of  the  wife  which  she  has  ao- 
quired  while  living  apart  flrom  him  in  a  state  of  adultery.  Agar  v.  Blethyn,  2  CrompL, 
Mees.  and  Ros.,  699. 

He  is  also  entitled  to  the  wife's  savings  which  accrued  to  her  while  living  sepa- 
rate and  apart  from  her  husband.  Messenger  v.  ClarlE,  6  Excheq.,  388. 

The  property  in  possession  must  be  held  in  her  own  right  and  not  in  <mtre  droits — 
as,  if  she  were  an  executrix.  Co.  Litt,  337 ;  and  not  as  bailee  of  property.  Ibid. ; 
2  Story,  312;  Bacon's  Abridg.,  Tit,  Baron  and  Femme,  §  3. 

(1)  An  answer  to  these  objections  is  attempted  by  Lord  Macclesfield,  in  the  Earl 
of  Thomond  v.  the  Earl  of  Suffolk,  1  P.  Wms.,  469..  Perhaps  it  may  be  hard,  he 
observes,  that  the  husband  should  be  liable,  during  coverture,  for  the  debts  of  the 
wife,  accruing  before ;  but  we  are  to  set  against  sudi  hardship,  that  if  the  husband 
La8  reoeived  a  personal  estate  with  his  wife,  and  happens  not  to  be  sued  during 
coverture,  he  is  not  liable.  He  runs  a  hasard  in  being  liable  to  the  debts  far  be3roDd 
the  personal  estate  of  his  wife,  and  in  recompense  for  such  hazard,  he  is  entiUed  to 
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It  will  be  observed,  that  the  husband's  liability  to  pay  the 
dt^bts  of  the  wife  does  not  depend  upon  the  £sLCt  that  he  received 
property  by  her:  if  that  were  the  ground  of  his  liability,  he 
would  be  liable  to  the  extent  of  that  property,  and  no  further.  (1) 
The  truth  is,  he  is  as  liable  to  pay  the  debts  of  his  wife,  when  he 
receives  no  property  with  her,  as  when  he  does ;  and  the  circum- 
stance of  his  having  received  property  from  her  does  not  increase 
his  liability ;  neither  does  the  circumstance  of  his  not  having 
received  property  from  her  diminish  his  liability ;  nor  is  his  lia- 
bility founded  upon  the  idea  that  he  is  a  debtor ;  for,  if  he  was 
considered  as  a  debtor,  he  would  remain  liable  after  the  death 
of  the  wife,  and,  on  the  event  of  his  dying  before  his  wife,  his 
executor  would  be  liabla  But  this  is  not  the  case;  but,  on  the 
contrary,  she  is  considered  as  the  debtor;  and  for  this  reason  it 
is,  that  the  wife  must  be  sued  with  the  husband,  to  recover  a 
debt  contracted  by  her  before  marriage,  which  would  not  be  the 
case  if  the  husband  were  considered  as  the  debtor.    If  the  debt 


her  whole  peracmal  pxx)pert7,  though  exceeding  the  amount  of  her  indebtedness, 
and  is  discharged  from  her  liabilities  as  soon  as  the  coverture  is  end«)d. 

The  qoestioii  was  raised  in  this  case  whether  the  husband  who  marries  a  femme 
mde  trader,  is  liable  for  her  debts  alter  the  coverture  is  at  an  end;  but  the  court 
were  nnanimonsly  of  opinion  that  he  was  not  The  same  question  was  afterwards 
presented  in  Heard  v.  Stamford,  3  P.  Wms.,  410,  and  the  decision  in  the  former  case 
approved  of. 

In  ofder  to  charge  a  wife  as  ftnmA  aoie  trader  in  South  Carolina,  it  is  sufficient  to 
show  that  she  acted,  and  has  been  considered  as  such.  Hobart  v.  Lamon,  3  Rich., 
131.  The  business  of  keeping  a  boarding-house  is  one  as  to  wluch  eLfemme  covert 
may  become  a  femme  sole.  Dial  v,  Neuffer,  3  Rich.,  18.  In  New  York,  Massachu- 
setts, and  some  other  States,  the  wife  may  cany  on  business  in  her  own  name,  and 
for  her  own  benefit,  and  the  husband  will  not  be  liable  for  her  debts  contracted  in 
such  bushiess.  General  Statutes  of  Mass.,  chap.  108,  sec.  3 ;  Laws  of  New  York, 
1860,  ch.  90,  sec.  3. 

(1)  The  statutes  of  Indiana  (voL  I,  R.  S.  of  Indiana,  1853,  ch.  52,  p.  320,  g  1,) 
provides  that  '*in  all  marriages  hereafter  contracted,  the  husband  shall  be  liable  for 
the  debts  and  liabilities  of  the  wife  contracted  before  marriage,  to  the  extent  of  the 
personal  property  he  may  receive  with  or  through  her,  or  derive  fVom  the  rent  or 
sale  of  her  lands,  and  no  further.**  Adair  v.  Shaw,  2  Sch.  A  Lef.,  263.  By  an  act 
passed  in  the  State  of  New  York,  July  18,  1853  (Sess.  Laws  of  1853,  p.  105*7),  the 
husband  is  made  Uable  for  the  debts  of  the  wife  contracted  before  marriage  only  to 
the  extent  of  the  property  of  the  wife  acquired  by  him  by  the  marriage  or  by  anta 
Quptia]  contract. 
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had  been  transferred  to  the  husband,  it  would  not,  on  his  death, 
have  revived  against  the  wife ;  but  it  does  revive  against  her ; 
this  is  perfectly  consistent  with  the  idea  that  she  is  considered  bj 
law  as  the  debtor.  (1) 

*The  ground,  on  which  the  husband  is  joined  with  the  j.^«^ 
wife,  is  this :  the  wife,  by  marriage,  is  entirely  deprived  of '-  - 
the  use  and  disposal  of  her  property,  and  can  acquire  none  by 
her  industry.  I^  therefore,  the  suit  could  be  maintained  against 
her  alone,  she  might  be  imprisoned,  and  would  be  wholly  desti* 
tute  of  the  means  of  extricating  herself  from  confinement, 
depending  solely  on  the  good  will  of  her  husband  to  pay  the 
debt,  and  thus  procure  her  release.  The  law  would  not  trust  to 
the  caprice  of  husbands,  and  therefore  has  provided,  not  only 
that  the  husband  must  be  sued  with  the  wife,  on  a  debt  due  from 
her,  but  has  also  provided  that  the  wife  shall  not  be  imprisoned 
without  her  husband.  Whether  the  liberty  of  the  wife  wotQd 
be  a  sufficient  inducement  to  every  husband  to  pay  the  debt,  and 
obtain  her  release  frotn  imprisonment  or  not,  there  n^  be  no 
question ;  but  the  obtaining  of  his  own  liberty  would  be  a  motive 
sufficient  to  influence  him  to  pay  the  debt,  in  consequence  of  which 
his  wife  would  be  released  from  imprisonment.  (2)  It  is  the 
interest  of  the  wife  that  is  respected.  If  it  were  for  the  sake  of 
the  <;reditor,  that  the  law  had  made  this  provision,  the  liability 
of  the  husband  to  pay  her  debts  would  have  continued  after  the 
coverture  was  ended,  when  the  wife  was  dead,  or  had  been  dia- 


(1)  2  Eent*8  GonL,  146 ;  TToodman  v.  Chipmao,  1  Camp.  R,  189,  and  a  0.  in 
notes. 

(2)  In  several  of  the  States,  no  female  can  be  imprisoned  on  execution  for  debt ; 
but  this  does  not  in  the  sUg^test  degree  alter  the  liability  of  the  husband  for  the 
wife's  debts.  Bev.  Stat,  Yt,  1839 ;  Laws  of  Penn.,  1819 ;  Laws  of  Miss.,  bj  Alden 
t  Van  Hoesen,  1839 ;  Stat  of  Gt,  1838.  But  it  is  not  precisely  trae  that  a  wife 
may  never  be  imprisoned  without  her  husband.  She  may  not  upon  mesne  process, 
but  when  they  are  both  taken  in  execution,  and  the  husband  is  disdiarged  under 
the  insolvent  acts,  the  wift  will  not  be  discharged,  if  she  is  possessed  of  property 
not  mentioned  in  the  acts  of  insolvency.  Ck>mmonwealth  v.  Badlam,  9  Pick.,  362 ; 
McKinstry  v,  Davis,  3  Cow.,  339 ;  Sparks  v.  Bell,  8  Bam.  ft  Cress.,  1 ;  see  also  De 
Gaillon  v.  L'Aigle,  1  Bos.  ft  PuL,  8 ;  Burfield  v,  the  Duchess  de  Pienne,  2  New  B«m 
380;  Oooper  v,  Hunchin,  4  East,  521;  Doe  dem.  Taggart  v.  Butcher,  3  HauL  & 
Sel.,  657 ;  Chalk  v.  Deacon,  6  Monr.,  114 ;  Vanderheyden  v.  Mallory,  1  Comst,  452. 
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abled  irom  paying  her  debts  by  means  of  her  property  having 
been  transferred  to  her  husband  by  operation  of  law. 
.  The  husband's  title  to  his  wife's  personal  property  in  action,  to 
which  she  was  entitled  at  the  time  of  the  marriage,  as  bonds, 
notes,  contracts,  and  her  right  to  damages  for  injuries,  &a,  is  not 
as  extenaive  as  his  right  to  her  personal  property  in  possession ; 
he  may  absolutely  dispose  of  them  at  pleasure;  he  may  sue  and 
collect  them  in  his  own  name  and  in  the  name  of  his  wife,  and, 
when  collected,  the  avails  are  absolutely  his.  (a)  (1) 

When  a  contract  is  made  with  a  femme  sole,  that^  if  she 
marry  and  survive*  her  husband,  a  sum  of  money  shall  be 
paid  to  her,  or  any  other  thing  be  done  for  her  benefit,  and  '-  •' 
she  marries;  the  husband  cannot  discharge  this  contract  (b.) 
If  the  husband  impower  another  to  receive  the  money  due  on 
such  choses,  and  he  actually  does  receive  it,  although  it  has  not 

(a)  1  Bon.  Abr.,  848;  %  do.,  40T. 

(6)TeL,lM;Gko.Jae^Stt;  ISalk^syr;  Brownl-.U;  Fiam..W. 

(1)  But  reduotion  into  pooBesBion,  hj  a  husband,  of  a  wife's  chosM  in  action,  is 
not  in  all  cases  ooncloaiye,  though  it  is  prima  facie  evidence  of  a  conversion  to  his 
use;  but  the  presumption  of  intent  may  be  repelled  bj  proof  that  he  held  the 
money  as  her  tmsteei  for  which  he  would  be  accountable.  Hindis  Bstate,  6 
Whart,  138. 

If  a  husbsad  take  posseasion  of  his  wife's  property  as  administrator,  and  not  as 
husband,  such  a  possession  will  not  bar  her  right  if  she  survive  him.  And  so,  if 
he  receive  her  money  as  a  Igan,  the  wife's  survivorship  will  still  remain.  Ooche- 
naur^s  Estate,  S3  Penn.,  460;  Gray's  Estate,  1  Penn.,  328.  It  is  sometimes  an  im 
portant  question,  as  to  what  constitutes  a  redueHon  to  pouemofL  It  is  held,  that 
the  mere  actual  possession  of  the  instrument  is  not  a  reduction  to  possession  of 
the  wife's  choses  so  as  to  bar  her  survivorship.  Latourette  v,  Williams,  1  Barb.,  9; 
Hall  V,  Young,  37  K.  Hamp.,  134.  Held  also,  in  Barber  v.  Slade  and  others,  30 
Yt.,  192,  that  the  husband  must  do  some  positive  act  to  constitute  a  reduction  to 
possession.  And  Justice  Stbono  very  aptiy  remarks,  in  the  case  of  Tritt's  Adm'rs 
V,  Ck>lwell's  Adm'r,  31  Penn.,  233,  "that  that  reduction  topoeaemon  that  made  the 
chose  absolutely  as  well  as  potentially  the  husband's,  was  a  reduction  into  pos- 
session fwt  of  the  thing  but  of  the  Utie  to  it**  Consequentiy  his  legal  assignment 
of  her  chose  in  action  barred  the  wife's  survivorship,  for  it  took  away  her  legal 
titie  upon  which  alone  that  ri^^t  rested.  See  also  Holmes  v.  Holmes,  2  Wms. 
(28  YtX  766;  Barber  v.  SUde,  30  Yt,  191. 

The  right  of  a  husband  to  reduce  to  possession  his  wife's  choses  cannot  be 
exorcised  by  a  guardian  appointed  over  him  as  an  insane  person ;  but  the  property 
continues  vested  in  the  wife.    Andover  v,  Merrimack  County,  37  N.  Hamp.,  438l 
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come  to  the  hands  of  the  hosband,  this  is  considered  as  oolleot- 
ing  it  The  husband  may  assign  such  choses,  and  the  assign- 
ment is  valid.  It  must)  however,  be  remarked,  that  although  a 
husband  can  assign  the  choses  of  his  wife,  jet  his  power  in  this 
respect  is  limited ;  for,  to  render  such  assignment  valid  against 
a  surviving  wife,  it  must  be  for  a  valuable  consideration.  2  Atk., 
207,  417 ;  1  Brow.  Oha.,  44.  (1) 

Although  by  marriage  the  personal  property  of  the  wife,  if 
in  possession,  vests  in  the  husband,  and,  if  in  action,  is  at  his 
disposal ;  yet,  if  the  husband  by  artides  agree,  that  the  legal 
title  of  the  wife's  portion  should  remain  in  the  executor  of  her 
father,  from  whom  it  came,  until  a  settlement  should  be  made 
upon  her  of  certain  other  lands,  as  her  jointure,  and  he  dies 

(1)  The  power  of  the  husband  to  aesign  the  wife's  dioeee  in  action  for  a  valuable  con- 
sideration, and  the  doctrine  that  such  assignment  bars  her  of  her  right  of  surriTorship 
in  the  thing  assigned,  bnt  subject^  nevertheless^  to  her  equity,  are  reoognized  by  numer- 
ous decisions.  Carteret  v.  Paschal,  3  P.  Wm&,  197 ;  Johnson  v,  Johnson,  1  Jac.  & 
Walk.,  456;  Jewson  v.  Moulson,  2  Atk.,  417;  Salisbury  «.  Newton,  1  Eden,  370; 
Mitford  v.  Mitford,  9  Ves.,  87;  Russell's  Bep.,  65;  in  notes;  Schuyler  v.  Hoyle,  5 
John.  Gh.  Rep.,  196;  Eenney  v.  IJdall,  5  John.  Gh.  Rep.,  464;  and  see  S.  0.  aiBrmed 
in  the  Court  of  Errors,  3  Cow.,  590;  Erumbaar  v.  Burt,  2  Wash.  C.  C.  R^  406 ; 
Lodge  T.  Hamilton,  2  Serg.  ft  Rande,  325;  Ashley  v.  Ashley,  1  Collyer,  553 ;  Elli- 
son V,  Elwyn,  13  Simons,  309. 

In  ffiter's  case,  4  Rawle*s  R.,  479;  an  assignment  of  the  wifb*8  choses  was  sus- 
tained, not  on  the  ground  of  a  valuable  consideration,  moving  to  the  husband,  but 
because  the  assignment  was  for  the  benefit  of  the  wife  and  her  chfld.  This  was 
held  to  be  a  reasonable  anticipation,  by  sottiement,  of  a  provision  for  the  wife*s 
equity,  and  valid  in  equity,  though  the  fund  was  not  reduced  to  possession  before 
the  execution  of  the  assignment  But  the  consideration  must,  in  general,  be  a 
valuable  one,  for,  beyond  the  consideration,  the  assignment  will  not  bar  the  wife, 
if  she  survive.  Searing  v.  Searing,  9  Paige,  283 ;  Saddhigton  v.  Kinsman,  1  Bro. 
Oh.  Rep.,  44;  Stamper  v.  Barber,  5  Madd.,  157;  Wright  v.  Rutter,  2  Yes.,  673; 
Johnson  v.  Johnson,  ub,  aup.;  Cassell  v,  Carroll,  11  Wheat,  134;  Hartman  v.  Bow- 
del,  1  Rawle's  Rep.,  279;  and  as  to  the. general  elTect  of  these  assignments  in 
equity,  see  notes,  page  9,  inftu. 

Held,  in  Tritt*s  AdmY  v.  Oolwell*s  AdmV,  31  Penn.,  228,  that  the  assignment  must 
be  for  a  valuable  consideration.  See,  also,  WebVs  Appeal,  21  Penn.,  248 ;  Smilies 
Appeal,  22  Penn.,  130 ;  Westervelt  v.  Gregg,  12  N.  T.  (2  Kern.),  202. 

An  assignee  for  value,  without  knowledge  that  a  former  assignment  was  made 
without  consideration,  the  instrument  expressing  value,  is  entitied  to  the  bond  or 
its  proceeds  against  the  elaims  of  the  wife  after  obtaining  a  divorce.  McConneU  v. 
Wenrich,  16  Penn.,  365. 
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without  settling  such  jointure,  and  no  sucli  lands  are  to  be 
fonnd :  in  such  case,  his  agreement  aforementioned  prevents  her 
portion  from  ever  vesting  in  him,  but  the  legal  title  remains  in 
the  execator,  as  trostee  for  the  wife,  and  she  shall  have  her 
portion.     1  Ves.,  876.  (1) 

If  the  husband  does  not  dispose  of  her  choees,  during  cover- 
ture, he  cannot  dispose  of  them  at  all,  for  he  cannot  devise  them ; 
and  if  he  die  before  any  disposal  of  them,  thej  will  go  to  the 
wife,  if  she  be  living,  and  if  she  be  dead,  they  will  go  to  her  re- 
presentatives. (2) 


(1)  Where  there  was  a  parol  agreement  between  husband  and  wife,  before  mar 
riage,  that  the  wife's  property  should  remain  to  her  sole  and  separate  use,  it  has 
been  held  that  it  will  belong  to  her  on  the  death  of  the  husband,  notwithstanding 
it  may  haye  come  mto  his  possession  during  coverture,  and  been  again  put  out  on 
securities  taken  in  the  name  of  the  wife.  Flowers  v.  Kent,  Brayt  Vt  Rep.,  238; 
and  where  in  such  a  case,  upon  a  sale  of  the  property  of  the  wife,  after  marriage, 
a  note  was  executed  to  husband  and  wife,  by  the  purchaser,  it  was  held  that  the 
note  surviyed  to  her  on  the  death  of  the  husband,  and  not  to  the  husband's  admin- 
istrator. Richardson  v.  Daggett,  4  Vt  Rep.,  336. 

(2)  Coke's  litt,  351,  a;  Legg  v.  Legg,  8  Mass.  Rep.,  99;  Howes  v.  Bigelow,  13 
Uass.,  384;  2  Conn.  Rep.,  563 ;  Lodge  v.  Hamilton,  2  Serg.  ft  Rawle,  493 ;  Smith  v. 
Scudder,  11  Serg.  k  Rawle,  325.  In  the  case  of  a  divorce,  a  vinculo  matrimonUf 
Kuh  choeeB  remain  the  property  of  the  wife.  Legg  v,  Legg,  Lodge  v,  Hamilton, 
vb.  supra;  but  not  in  the  case  of  divorce,  a  menaa  et  thoro.  Dean  v.  Richards,  5 
Pick,  461.  Where  a  legacy  was  left  to  a  married  woman,  whose  husband  had  de- 
serted her,  and  from  whom  she  was  subsequently  divorced,  a  vwcuJo^  without  his 
having  reduced  it  to  possession,  it  was  held  that  she  was  entitled  to  the  legacy. 
Wiutereast  v.  Smith,  5  Rawle,  182.  A  note,  payable  to  a  femme  covert,  for  a  debt 
due  to  her  while  sole,  is  legally  payable  to  the  husband,  and  the  property  vests 
absolutely  in  him,  and  after  his  death,  goes  to  his  executor  or  administrator,  and 
not  to  the  wife.  Shuttleworth  v.  Koyes,  8  Ifass.  Rep.,  229.  Such,  however,  seems 
not  to  be  the  doctrine  in  Vermont  In  Richardson  v.  Daggett,  4  Vt  Rep.,  -  336, 
where,  on  a  sale  of  property  belonging  to  a  femme  covert^  a  promissory  note  was 
executed  to  her  and  her  husband,  during  coverture,  for  the  purchase  money,  it  was 
held  that  the  note  survived  to  the  wife  on  the  death  of  the  husband.  Phelps,  J., 
in  delivering  the  opinion  of  the  court  admits  that  the  decisions  on  this  subject 
have  been  somewhat  fluctuatmg,  and  bases  his  decision  on  the  case  of  Schoon- 
maker  v.  Elmendorf^  10  John.,  49,  and  Draper  v.  Jackson,  16  Mass.,  480;  and  also 
upon  the  fact  that  a  court  of  chancery  would  treat  the  note  as  the  separate  pro- 
perty of  the  wife. 

This  latter  reason  seems  not  to  be  a  very  forcible  one,  for  it  by  no  means  follows, 
that  a  court  of  law  should  extend  its  protectiou  to  a  party,  because  he  would  be 
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Where,  for  a  valuable  oonsideration,  there  is,  bj  the  contract 
of  the  husbaad,  a  specific  aasigmnent  of  the  wife's  chattels,  or  of 
a  specific  part  of  her  equitable  property  in  chattels ;  or  where 
there  is  an  agreement  by  the  husband  to  assign,  which  in*  p^^ 
equity  is  considered  as  equivalent  to  an  actual  assignment ;  '-  '' 
the  wife  has  no  right  of  survivorship.  Bates  v.  Dundas,  2  Atk., 
9Mod^42;  6  Yes.,  885.  (1) 


entitled  to  it  in  ohanoerf .    But  however  this  may  be,  the  case  of  Ricfaardaon  v. 
Daggett  ia  undoubtedly  oonduaiye  upon  the  aubject  in  Vermont 

The  right  of  a  widow  to  the  peraonal  estate  of  her  huaband  until  a  diyiaion 
thextef  ia  a  mere  dioae  in  action,  and  if  ahe  marries  again  and  her  husband  does 
not  reduce  the  same  to  possession,  the  right  will  survive  to  her  on  his  death 
Harper  v.  Archer,  8  Sme.  &  ICarsh,  229;  Clerk  v,  McCresrj,  12  Ibid.,  347. 

So  alao  a  promise  made  to  a  married  woman,  in  consideration  of  the  sale  of  her 
real  estate^  is  a  chose  hi  action,  which  will  survive  to  her  unless  reduced  to  pos- 
session by  the  husband  during  coverture.  Drigg's  AdmV  v.  Abbott,  27  Vt,  580. 

Where  an  obligation  or  contract  is  taken  to  the  husband  and  wife,  or  to  the  wife 
alone  with  the  assent  of  the  husband,  the  action  survives  to  the  wife.  In  audi 
case,  sajs  Gabdhxb,  J.,  *'the  form  of  the  security  Implies  a  design  to  benefit  the 
wife,  and  the  law  will  give  effect  to  that  intention  when  the  interest  of  creditors 
is  not  affected.**  Borst  v.  Spelman,  4  Comst  (N.  Y.X  284;  Prindle  v.  Garuthers, 
16  N.  Y.  (1  SmithX  425. 

And  it  was  held  in  Boozer  v.  Addison,  2  Rich.  Eq.  B.,  273,  that  a  sealed  note 
given  to  a  wife  for  her  separate  eambigs  during  coverture  survived  to  her  on  the 
death  of  her  husband,  he  not  havhig  laid  any  dahn  to  it 

(1)  Mumford  v.  Murray,  1  Paige,  620;  but  an  assignment  by  the  husband  of  the 
wife^s  choses  m  action,  as  a  collateral  security,  does  not  deprive  her  of  her  right  of 
survivorship,  in  case  he  dies  before  they  are  reduced  to  possession.  Hartman  v.  Dow- 
del,  1  Bawle,  279.  But  where  a  husband  conveyed  his  wife's  choses  in  action  to 
trustees,  for  the  benefit  of  the  wife  and  her  child,  it  was  held  that  this  passed  the 
wife's  interests  to  the  trustees  upon  the  trusts.  Siter  and  another.  Guardians  of 
Jordon,  1  Rawle,  468.  Where  the  husband  assigned  the  wife's  reversionary  ehose^ 
and  survived  the  person  upon  whose  life  the  reversion  depended,  but  died  without 
actually  reducing  it  to  posaes^n,  the  assignment  was  held  to  be  void  against  the 
surviving  wife.  Ashley  v.  Ashley,  1  CoUyer,  563 ;  Ellison  v,  Elwyn,  13  Simons,  309. 

See  aJso  Tritto'  Adm'r  v.  Oolwell's  Adm'r,  31  Penn.,  234.  The  law  seems  to  be 
well  settied  that,  in, those  States  where  special  enactments  do  not  secure  to  the  wife 
her  property  which  she  owns  at  the  time  of  marriage,  and  also  what  accrues  to 
her  afterwards  during  coverture,  as  her  sole  and  separate  property  independent  of 
her  husband,  legacies  and  distributions  accruing  to  the  wife  during  coverture,  if 
reduced  to  possession  during  coverture,  become  the  absolute  property  of  the  bun- 
band.  2  Kent's  Com.,.  136;  Flory  v.  Baker,  2  Penn.,  470;  2  Story  Kq.,  631.  8o 
also  whether  accruing  to  her  before  or  during  coverture,  as  the  meritorious  cauao. 
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If  the  assignment  of  the  husband  be  of  a  general  nature, 
though  for  a  valuable  oonsideration,  and  the  assignees  have  not 
collected  it ;  suoh  assigiunent  will  not  bar  her  right  of  survivor- 
ship. 

Where  there  is  a  voluntary  assignment  by  the  husband  of  the 
trust  of  a  term  belonging  to  the  wife,  without  consideration,  it 
will  bar  her  of  her  right  of  survivorship.  8  P.  W.,  196.  Where 
such  voluntary  assignment  by  the  husband  is  without  considera- 
tion, and  is  of  a  wife's  chose,  or  equitable  interest,  not  the  trust 
of  a  term,  it  will  not  bar  her  of  her  right  of  survivorship.  2 
Vem.,  401 ;  2  Ves.  675 ;  Pre.  in  Ch.,  419.  By  these  authorities 
the  question  is  put  at  rest,  notwithstanding  a  different  opinion 
given  in  1  P.  W.,  878.  The  husband  has  power  to  assign  a  mere 
possibility  in  a  chose,  as  well  as  her  present  interest.  9  Mod , 
101 ;  2  P.  W.,  607 ;  1  Anstr.,  84.  (1) 

Curry  v.  Faulknera,  U  Ohio,  100;  Dixon  v.  Dixon,  18  Ohio,  116 ;  Short  v,  Moore, 
10  Vt,  460 ;  Paraons  v.  Parsons,  9  N.  H.,  309. 

Held,  in  the  case  of  Westervelt  v.  Gregg,  12  K.  Y.  (2  Eem.),  202,  that  the  hus- 
band had  a  yested  right  in  a  legacy  bequeathed  to  his  wife  before  the  act  of  184S, 
secaring  property  to  married  women,  although  the  legacy  was  not  reduced  to  pos- 
aoBgkm  when  that  act  took  effect  And  if  the  husband,  who  has  survived  his  wife, 
dies  before  he  has  recovered  the  choses,  his  representatives  are  entitled  to  them. 
See  also  cases  there  cited. 

(1)  The  effbct  of  such  an  assignment  of  the  wife's  choses,  for  a  valuable  con- 
sideration, is  now  generally  understood,  with  this  limitation;  that  the  property  so 
assigned  is  subject  to  the  wife's  equity,  for  her  reasonable  support  2  Kent's  Com., ' 
137,  and  cases  tiiere  cited.  The  later  decisions  of  the  English  Chancery  Courts, 
upon  the  general  effbct  of  such  assignments,  go  much  Airther  toward  protecting  the 
interests  of  the  wife,  than  the  older  cases.  In  Honner  v.  Morton,  3  Russell's  Rep., 
65;  Pardew  v.  Jadcaon,  1  Ibid.,  TO;  and  Hornby  v.  Lee,  2  Madd.  Ch.  Bep.,  16 ;  it 
is  said  that  the  husband's  assignment  of  the  wife's  reversionary  interest  will  not 
bar  her  right  as  his  survivor,  provided  the  interest  continues  reversionary  to  his 
death.  In  Mitford  v.  Mitford,  9  Yes.,  87,  the  soundness  of  the  rule  that  the  hus- 
band's assignment,  for  a  valuable  consideration,  passed  the  wife's  chose  in  action, 
freed  fh>m  her  contingent  right  of  survivorship,  was  strongly  questioned  on  the 
ground  that  the  asmgnee  could  not  take  a  greater  right  than  the  husband  had.  Sir 
Wm.  Grant,  however,  admitted  in  that  case,  that  a  distinction  must  be  recognized 
between  assignments  in  bankruptcy,  or  by  operation  of  law,  and  a  particular 
assignee  for  a  valuable  consideration.  In  Pardew  v.  Jackson,  the  doctrine  is  car- 
ried to  a  far  greater  extent,  for  it  is  there  held  that  all  assignments  male  bv  the 
bnsband  of  the  wife's  outstanding  personal  property,  not  then  reduced  to  posses- 
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When  a  husband  becomes  bankrapt,  her  choaes  are,  by  law, 
assigned  to  commissioners;  therefore  it  is  that,  not  only  his  own 
debts  are  discharged  nnder  the  commission,  but  the  debts  which 
his  wife  owed,  dum  sola.  (1)    The  principle  on  which  the  deci- 

Blon,  mdncting  aflsigiuiieiits  in  bankruptcy,  or  under  an  huolvent  ast,  pasaed  only 
tli6  hnflband't  intereat,  sobject  to  the  wife's  legal  rig^t  of  surviTorahip^  and  that  the 
httaband  could  not  poeeiblj  make  an  aaaignment  of  the  reveraionary  intereet  of  his 
wife,  so  as  to  bar  her  as  survivor,  provided  the  intereet  oontinued  reversionary.  A 
very  late  case  also  in  England  goes  nearly  the  same  length.  Ashley  v.  Ashley,  1 
Collyer,  S63.  A^^ain,  in  ICoriey  v.  Wnght,  11  Yes.,  19,  these  former  propositions 
were  in  a  measure  recognized,  especially  the  one  that  the  husband  oonld  convey  no 
more  right  by  his  aasigmnent  than  be  had  to  reduce  the  wife's  outatending  interest 
to  possession,  subject  to  the  ''wife's  equity."  This  doctrine  is  most  explicitly 
affirmed  in  Honner  v.  Morton,  but  in  this  case  a  distinction  is^  taken  between  the 
case  in  which  the  husband  had  an  inmiedlate  power  of  reducing  the  chose  into  his 
possesion,  and  where  he  had  not.  In  the  first  case  the  assignment  would  be 
regarded,  in  equity,  as  the  actual  reduction  of  the  property  into  possession,  and  a 
consequent  transfer,  for  he  had  the  power  to  do  so,  and  the  transfer  amounted  to 
an  agreement  to  do  it 

Several  of  the  older  cases  are  directly  repugnant  to  the  doctrine  of  these  deci- 
sions. In  those  it  has  been  held  that  a  contingent  interest,  or  the  possibility  of  a 
term,  or  a  specific  possibility  of  the  wife's,  might  be  assigned  by  the  husband  for 
a  valuable  consideration,  so  as  to  bind  the  wife.  Gray  v,  Kentish,  1  Atk.,  280 ; 
Bates  V.  Dandy,  2  Atk.,  206;  Hawkins  v.  Obyn,  Ibid.,  649;  Ohandos  v.  Talbot^  3 
P.  Wms.,  601. 

If  a  husband  appoint  an  attorney  to  receive  a  debt  or  legacy  due  to  his  wife,  and 
the  attorney  receive  that  money,  or  if  the  husband  mortgage  the  wife's  interest,  or 
if  he  recover  it  in  a  suit  at  law,  in  his  own  name,  or  release  the  debt,  in  these  cases, 
he  right  of  survivorship  of  the  wife  ceases.  Schuyler  v.  Hoyle,  6  John.  Ch.  Rep^ 
196 ;  see  also  Forest «.  Warrington,  2  Desaus.,  254,  261. 

But  the  consideration  for  the  assignment  must  always  be  a  valuable  one,  for  a 
mere  voluntary  assignment  in  no  case  binds  the  wife.  Mitford  v  Hitford,  9  Yes^ 
87 ;  Jewson  v.  Moulson,  2  Atk.,  420;  Johnsou  v.  Johnson,  1  Jac  A  Walker,  456; 
Saddington  «.  Kinsman,  1  Bro.  G.  C,  44;  Hartman  «.  Bowdel,  1  Serg.  ft  Eawle^ 
279. 

Held  also  in  Pennsylvania,  before  the  act  of  1848,  that  a  voluntary  assignment 
for  the  benefit  of  creditors  would  not  pass  the  legacy  of  the  wife  nor  her  chose  in 
actioD.  Skinner's  Appeal,  5  Penn.,  262;  HelfVichv.  Obermyer,  15Penn.,  113.  And 
an  assignment  of  a  wife's  chose,  pending  proceedings  for  a  divorce,  being  voluntary 
and  for  the  mere  purpose  of  barring  her  right  of  survivorship,  made  by  a  husband 
who  has  deserted  his  wife,  does  not  divest  her  title.  Knapp  v.  SchoU,  10  Penn.,  193. 

(1)  It  has  been  considered  as  well  established  law,  that  an  assignment  in  bank- 
ruptcy will,  of  itself,  bar  the  wife's  contingent  right  of  survivorship  in  Her  chose  in 
actton.  Miles  v.  Williams,  1  P.  Wms.,  249 ;  BosvU  v,  Brander  Ibid.  248 ;  Mitchell  v. 
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Bion  is  founded,  cannot  be  that  her  debt  is  his,  for  if  that  were  the 
case,  he,  or  his  executor,  as  the  case  might  be,  would  be  liable 
for  her  debts  after  coverture  was  at  an  end.    The  court  mani- 
festlj  proceeded  upon  the  ground,  that  debts  due  to  her,  and 
debts  due  £x>m  her,  should  &l\1  under  the  same  consideration ; 
and  it  was  by  the  statutes  of  bankruptcy,  a  point  settled,  that 
all  the  debts  due  to  her  were  assigned  to  commissioners,  so  that 
all  possible  chance  of  her  reaping  any  benefit  from  choses  due 
to  her,  on  the  contingency  of  the  coverture  ending  before  they 
r«g-i  were  reduced  to  possession  by  her  husband,  was  gone.  1 
P.  Wms.,  249.    It  was*  thought  reasonable,  that  all  liability 
£>r  debts  due  from  her  should  also  by  the  same  act  be  at  an  end 
The  opinion  on  which  this  rule  is  founded  is  incorrect,  for 
SQch  choses  may  survive.    The  rule  as  to  the  right  of  the  wife, 
by  survivorship,  to  the  chattels  of  the  wife  assigned  by  the  bank- 
ruptcy of  the  husband,  is  this :  If  the  husband  die  before  the 
assignees  have  reduced  them  to  possession,  they  will  survive  to 
the  wife;  for  the  assignees  possess  the  same  rights  as  the  hus- 
band before  bankruptcy,  and  no  other;  and  if  he  had  died 
before  he  became  a  bankrupt,  and  had  not  reduced  her  chattels 
to  possession,  they  would  have  survived  to  the  wife.    There 
have  been  two  decisions  contradictory  to  this  rule.    See  1  P. 
W.,  468 ;  8  Ves.,  617.    But  the  current  of  authorities  is  in  ac- 
cordance with  the  rule  here  laid  down.    In  1  Atk.,  280,  the  same 
doctrine  is  recognized  as  correct    In  1  Bro.  in  Chan.,  44,  and 
again  in  60,  the  2d  note,  and  in  a  later  case,  the  9th  of  Yesey, 
87,  this  point  was  decided,  and  I  trust  settled.     In  this  case  the 
wife  was  entitled  to  a  legacy  on  the  decease  or  marriage  of  A. 
Her  husband,  in  1784,  became  a  bankrupt,  by  which  means  the 
legacy,  by  operation  of  law,  was  assigned  to  the  assignees  of 
her  husband.    In  1789,  A.  married,  and  in  1790,  the  husband 


Hagfaes,  6  Bing.,  689.  Bat  see  Pardew  v,  Jaokson,  dted  in  preoeding  note,  where, 
in  chanoeiy,  it  was  held  that  the  wife's  equity  still  subsisted  under  such  an  assign- 
ment 

It  was  held  in  New  York  that  a  diadiarge  of  the  husband  under  a  bankrupt  law, 
was  no  discharge  of  the  wife,  but  that  after  ooverture  was  ended  she  would  be 
liable  for  her  debts  contracted  drnn  sola.  Yanderheyden  v.  Mallory,  1  Gomst  (N. 
U  463. 
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died,  and  the  legacy  was  not  collected;  the  assignees  claimed 
the  legacy;  the  master  of  the  rolls  decided  in  fiivor  of  the  wife, 
as  he  said,  both  on  principle  and  precedent,  and  decreed  that 
the  legacy,  with  the  dividends  thereon  from  the  husband's  death, 
should  be  paid  to  the  wife.  (1) 

In  equity  the  husband  is  considered  as  a  purchaser  of  the 
wife's  choses,  where  the  husband  has  made  a  competent  settle- 
ment on  the  wife  before  marriage,  exclusive  of  a  jointure.  A 
jointure  is  not  a  purchaser  of  her  choses,  for  that  comes  in  liea 
of  dower.  2  Ves.,  501,  502 ;  Ca.  temp.  Tal.,  168.  (2) 

*  In  a  case,  2  Yem.,  6,  a  question  was  made,  whether  the  p^.^ 
executor  of  a  husband  is  entitled  to  the  choses  of  the  wife, 
on  the  death  of  the  husband,  who  had  settled  on  her  a  compe 
tent  jointure ;  it  was  determined,  that  they  belonged  to  the  wife. 
The  distinction,  I  apprehend,  is  this :  that  when  an  estate  is 
settled  as  a  jointure,  it  bars  dower,  but  never  operates  as  a  pur- 
chase of  the  choses  of  the  wife  by  the  husband ;  but  any  other 
adequate  settlement,  not  a  jointure  eo  nomine^  will  not  bar  the 
wife  of  dower,  but  may  operate  as  a  purchase  of  her  choees. 

Where  the  choses  of  the  wife  are  purchased,  her  right  of 
survivorship  is  at  an  end.  As  to  what  constitutes  a  purchase, 
there  seems  to  be  a  discordance  of  opinion  among  judges.  Some 
things  are  dear.  If  there  be  a  marriage  settlement,  in  which  it 
is  declared  to  be  in  consideration  of  the  wife's  fortune,  this  is  a 
purchase  of  her  choses,  but  no  bar  of  her  dower;  if  it  be  con- 
fined to  a  particular  part  of  her  fortune,  it  cannot  be  extended 
further.  If  this  settlement  is  denominated  a  jointure,  it  is  a  bar 
to  her  dower,  and  may  be  also  a  purchase  of  her  fortune,  if  it 
be  so  expressed  in  the  settlement  But  her  future  fortune  will 
not  be  purchased,  unless  the  words  of  the  settlement  extend  to 
the  future  fortune;     A  marriage  settlement  was  executed  by  the 

(1)  The  rule,  as  stated  in  the  text,  has  been  recognized  as  correct,  by  courts  of 
high  authority,  both  in  England  and  the  United  States.  Mumford  «.  Murray,  1 
Paige  Oh.  Rep.,  620;  Van  Epps  v.  Van  Deuzen,  4  Paige  Ch.  Bep.,  64;  Pierce  v. 
Thomley,  2  Simons,  167.  Voluntary  assignments  for  the  benefit  of  creditors,  held 
not  to  pass  wife*s  chose  in  action.  Skinner^s  Ap.,  5  Pemu,  262 ;  Hel^ich  «.  Ober 
myer,  15  Penn..  113. 

^2)  Bray  v.  Dudgeon,  6  Mnnford,  133. 
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husband,  in  whioh  it  was  not  expressed  to  be  a  purchase  of  the 
wife's  fortuna    Lord  Eldon  lays  down  the  rule,  that  tne  settle- 
ment for  that  purpose  must  express  it  to  be  in  oonsideration  of  the 
wife's  fortune,  or  the  contents  must  import  it  as  clearly  as  if  it 
were  expressed.  6th  Yes.,  883 ;  Amb.,  672.    This  is  a  very  dif- 
ferent rule  from  that  laid  down  by  Lord  Keeper  Wright,  when 
he  says,  the  law  of  this  court  will  presume  a  promise,  in  all  cases 
where  a  settlement  is  equivalent,  that  the  husband  shall  have  the 
wife  s  portion.    And  so  he  decreed,  in  a  contest  between  the  execu 
r*81  ^^  ^^  ^^  husband  and  the  surviving  wife.   If  we  attend  to 
the  language*  of  the  more  early  decisions  on  this  subject,  we 
shall  find  that  this  decision  was  in  accordance  with  them,  while 
the  more  modem  decisions  are  agreeable  to  the  aforementioned 
opinion  of  Lord  Eldon.    The  settlement  which  is  sufficiently 
efficacious  to  purchase  the  wife's  fortune,  however  it  may  be 
expressed,  must,  in  the  opinion  of  the  court,  be  adequate  for 
that  purpose;  2  Ver.,  501;  Pre.  in  Chan.,  63;  5  Ves.,  537.  (1.) 


(1)  Bj  the  latter  caiea,  it  is  well  aettled  that  in  order  to  make  the  husband  a 
parcbaaer  of  his  wife's  fortune  by^  settlement^  and  prevent  her  right  of  surrivorahip, 
the  settlement  must  dearlj  import  that  it  is  made  in  oonsideration  of  her  fortune ; 
and  he  will  not  be  entitled  to  any  IViture  acoessions,  unless  the  settlement  appear  to 
have  been  made  in  oonsideration  of  the  property,  to  which  she  migTiiheoome  enti- 
tled, as  well  as  that  whidi  she  then  had.  Oarforth  v,  Bradley,  2  Yes.,  676 ;  Dnioe 
V.  Deonison,  6  Ves^  385 ;  Salwaj  «.  Salway,  AmbL,  692 ;  Mitford  v.  BCitford,  9  Yes., 
87 ;  Garr  v.  Tajlor,  10  Yes.,  678. 

If  the  husband,  on  his  part,  covenant  to  settle  a  sum  of  money,  he  will  not  be  o 
purchaser  of  his  wife's  fortune,  while  that  covenant  remains  unperformed,  and  neither 
he  nor  any  person  daiming  under  him,  will  be  permitted  to  receive  any  part  of  her 
futme  property  upon  anj  other  condition,  but  that  of  making  good  the  settlement 
Kitford  v.  Mitford,  9  Yes.,  87.  And  it  appears  that  if  the  settlement  were  made  in 
consideration  of  her  fortune,  without  saying  more,  it  entitles  the  husband  to  all  her 
Aea  personal  property,  but  not  sudi  as  afterwards  accrues  to  her.  Otherwise,  if  it 
appears  that  it  was  the  agreement  between  the  parties,  that  he  should  have,  not 
only  her  then  present,  but  all  subsequently  acquired  personalty;  and  of  course 
when  anj  of  her  choses  in  action,  are  not  purchased  by  settlement,  they  wOl  be 
subject  to  her  rights  of  survivorship.  Barton  v.  Dean,  2  Yes.,  607 ;  Elibank  v.  Mon- 
tolieu,  6  Yes.,  737 ;  Mitford  v,  Mitford,  «5.  sup. ;  Carr  v,  Taylor,  10  Yes.,  674 ;  Beres- 
ford  9,  Hobein,  1  Madd.,  371 ;  Lodge  v.  Hamilton,  2  Serg.  k  Rawle,  493. 

Ohoaes  m  aetkm^  and  other  property,  to  which  the  wife  becomes  entitled  during 
coverture,  are  liable  to  the  daims  of  the  creditors  of  the  husband ;  and  a  settlement 
thoreof  upon  the  wife,  with  the  assent  of  the  husband,  before  being  reduced  into 
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The  anxious  aolicitade  of  oar  law  to  preserve  the  ngDts  of 
the  wife  unhurt,  is  manifested  by  this  rule.    The  wife  before 
marriage  is  indeed  sui  jurisj  capable  of  oontracting,  and  compe- 
tent to  take  proper  caare  of  her  own  oonoerns.    Yet  it  is  not 
supposed  that  a  female,  unaccustomed  to  bargains,  in  the  moments 
of  her  warm  confidence  in  the  honorable  and  generous  intentions 
of  her  suitor,  will  always  sufficientlj  guard  her  rights.    The  law 
has,  therefore,  taken  care  that  such  confidence  shall  not  be  abused. 
The  rules  before  mentioned,  by  Lord  Keeper  Wrioht  and  Lord 
Eldon,  are  directly  opposed  to  each  other.    Since  it  is  perfectly 
easy  to  insert  in  the  marriage  settlement,  that  by  it  the  wife's 
fortune  was  intended  to  be  purchased,  and  we  find  nothing  of 
this  nature  therein,  it  is  not  easy  to  conceive  why  we  ought  to 
infer  an  intention  to  purchase.    Surely  it  is  nothing  strange  tbat 
the  husband  should  wish  to  make  a  greater  provision  for  his 
wife  than  her  uncollected  choees  would  afford  to  her.    If  it  was 
opposed  to  constant  experience,  that  a  provision  should  be  made 
by  a  husband  for  a  wife,  unless  the  choses  of  the  wife  were 
absolutely  his,  we  might  then  infer  that  such  a  settlement  was  a 
purchase  of  the  choses  of  the  wife.    But  every  day's  practice 
proves  the  contrary,  and  leaves  no  room  for  the  Lord  Keeper's 
inference. 

Where  there  are  articles  of  agreement  to  settle  an  estate  on 
his  wife,  in  consideration  of  a  portion  received  by  the  husband, 

r»oi  ^^^  ^^^^  ^^^  ^^®  marriage  the  wife  dies,  so*  that  no  settle- 
"■  ■*  ment  is  made,  the  articles  are  a  purchase  of  her  uncollected 
portion,  and  shall  go  to  the  husband  and  not  to  the  adminis- 
trator. 

If  a  husband  cannot  recover  the  choses  of  his  wife,  without 
the  intervention  of  a  court  of  equity,  as  where  the  legal  title  is  in 
trustees,  such  court  will  refuse  to  lend  him  any  aid,  unless  he  has 
made  a  previous  decent  provision  for  his  wife,  or  has  agreed  to 
make  one  out  of  the  property  sued  for.  8  P.  Wms.,  802.  But 
if  the  wife  will  appear  in  court,  and  waive  all  claim  to  a  pro- 
vision, the  court  will  generally  dispense  with  this  rule,  but  not 


poBsessiou,  will  not  proteot  such  chcmea  in  action^  or  other  property,  tsom  such  credit 
018.  Dold  V.  Qeiger,  2  Gratt,  da. 
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always,  as  where  anything  takes  place  which  raises  a  suspicion 
that  the  waiver  was  not  freely  made  by  the  wife.  2  P.  Wms., 
641 ;  S  Ibii,  12 ;  Tothill,  179 ;  2  Ves.,  699,  679.  (1) 

(1)  To  aflbrd  the  wife  a  reasonaUe  proyiaion,  oat  of  her  property,  for  her  own 
rapport,  and  thai  of  her  children,  aeems  to  be  a  promineat  feature  in  aU  the  Ute 
equity  decisiona,  in  those  caaes  which  relate  to  the  huaband'a  righta  over  her  pro- 
perty in  action. 

According  to  ^  doctrine  of  the  tezt^  if  he  aaka  the  aid  of  a  court  of  chancery 
to  give  him  the  control  of  the  wife's  property,  such  court  will  withhold  its  asaist- 
aiioe  untQ  he  has  made  an  equitable  proviaion  out  of  it  for  her  and  her  children ; 
and  further  than  this,  perhi^M,  chancery  would  restrain  him  from  proceeding  at 
law  until  he  has  made  such  provision.  It  certainly  will  restrain  him  from  proceed- 
ing in  the  ecdesiasticail  courts  for  the  recovery  of  the  wife's  legacy,  until  such  pro- 
vision is  made^  and  it  is  difficult  to  assign  any  reason  why  a  suit  at  law  ought  not 
equaUy  to  be  restrained.  2  Atk.  Bep^  419.  The  following  cases  seem  to  place  the 
doctrine  of  the  text  beyond  question:  Howard  v.  Moffat,  2  John.  Oh.  Rep.,  206; 
Duvall  v.  Ftoners'  Bank  of  Maryland,  4  Gill  ft  John.,  282 ;  Whitesides  v.  Dorris, 
T  Dana's  Bep.,  106;  Penydear  v,  Jacob,  2  Hill's  a  0  Gh.  Rep.,  509;  Like  v.. 
Bereaford,  3  Yes.,  506;  Eenney  v.  IJdall,  3  Cow.,  590;  Duiyee  v.  Browyer,  % 
McCord's  S.  G.  Ch.  Sep.,  368;  Haviland  v.  Bloom,  6  John.  Ch.  Bep.,  178;  MoEl- 
hatten  v.  Howell,  4  Haywood,  19;  Pinney  t^.  Fellows,  16  Yt  Sep.,  525. 

This  equity,  however,  is  personal  to  the  wife,  for,  if  she  die  in  her  husband^s^ 
lifetime,  though  she  leave  Issue  capable  of  inheriting,  the  husband  is  entitled  to  her 
personal  property,  without  making  any  provision  for  them.  Scrlven  v.  Tapley,. 
AmbL,  699;  Phippa  v.  Barl  of  Anglesea,  FonbL  notes  on  Eq.  Tr.,  89 ;  Murray  v. 
Elibank,  10  Ye&,  84;  Lloyd  v.  Williama,  1  Madd.,  450;  but  see  13  Yes.,  87.    If 
the  wife  dies  after  a  decree  for  carrying  in  proposals  for  a  settlement  to  the  mas- 
ter's office,  the  rig^t  of  the  children  attaches.  Reeve  v.  Jackson,  2  Dick.,  604;  De- 
la  Garde  «.  Lempriere,  6  Beav.,  844.    And  it  has  been  held  that  the  wife's  equity 
attaches  on  her  filing  a  bill  for  a  settlement,  and  that  the  childron  are  entitled  if  she  ■ 
afterwards  die.  Stienmetz  v.  Hal  thin,  1  Glyn.  ft  Jam.,  68.    If  the  wife  is  the  subject 
of  a  State  by  the  law  of  which  the  husband  is  entitled  to  the  whole  property,  the 
court  win  not  require  a  settlement  to  be  made  on  her.  Sawyer  v.  Shute,  1  Anst., 
63;  Campbell  v.  French,  3  Yes.,  321 ;  Dias  v.  Smith,  1  Roper,  265. 

The  following  authorities  are  against  the  position,  above  referred  to,  that  a  court, 
of  equity  will  restrain  the  husband  fh>m  proceeding  at  law  until  he  makes  such 
l^oviaion,  and,  although  emanating  fh>m  high  sources,  they  have  not  as  good  rea- 
sons for  their  support  as  the  opposite  doctrine.  1  Yes.,  Sen.,  539;  2  Atk.,  420;  10 
Yes.,  90;  Howard  v.  Moflhtt,  2  John.  Ch.  R.,  206;  Olen  v.  Fisher,  6  John.  Ch.  R., 
33;  Dumont  v.  Magee,  4  John.  Ch.  R.,  318. 

Bat  equity  wHl  protect  the  rights  of  the  wife,  whether  the  application  for  the 
control  of  the  property  be  by  the  husband,  or  his  representatives  or  assignees,  or 
the  wife  or  her  trustees.  Kenney  «.  IJdall,  3  Cow.,  590.  The  courts  of  Pennsyl- 
vania do  not  possess  the  power  of  protecting  this  equity  of  the  wife.  Yohe  v,  Bar^- 
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The  oourt  will  generally  allow  the  husband  to  receive  ihe 
interest  of  such  choses,  for  he  maintains  his  wife:  bat  if  the 
husband  has  received  a  handsome  fortune  with  his  wife,  and 
has  made  no  settlementi  the  court  will  not  only  stop  the  principal 
from  going  into  his  hands,  but  the  interest  also,  that  it  may 
accumulate  for  her  benefit.  (1)  The  assignees  of  a  bankrupt 
husband  are  subject  to  the  same  equity.  They  stand  in  the 
shoes  of  the  husband,  and  cannot,  in  such  case,  have  the  aid  oi 
chancery  without  making  a  provision  for  the  wife.  8  Atk.,  21 , 
2  Atk.,  420 ;  1  P.  Wms.,  882. 

The  case  is  the  same  when  the  husband  becomes  an  insolvent 
debtor,  and  takes  the  benefit  of  an  insolvent  act,  and  his  property 
is  assigned.  It  seems  to  have  been  a  question,  in  the  case  of 
Warrel  v.  Martar,  1  Cox  P.  Wms.,  469,  in  the  notes,  whether  the 
court  would  interfere,  if  the  wife  made  the  application  for  a  suit- 
able provision  for  her  out  of  such  property ;  but  it  is  now  settled 
that  they  will  so  direct,  whether  the  application  is  on  the  part  of 
the  assignees  or  by  the  wife.  (2)  5  Ves.,  787 ;  10  Ves.,  578. 
r*i  m  *  ^^*  ^  *^®  husband  had  assigned  such  choses,  for  a 
^  valuable  consideration ;  according  to  some  opinions,  equity 
will  not  compel  the  assignees  to  make  such  provision. 

Lord  Thxjblow,  in  the  case  of  Warral  v,  Martar,  expressed 
himself  fully  on  this  subject,  that  an  assignee  for  a  valuable 
•consideration  need  not  provide  for  the  wife.  (3) 


rett,  1  Bum.,  365;  9  Serg.  ft  Rawle^  183.  In  Maryload  it  is  held  that  whenever 
the  husband  can  reach  the  wife's  property  in  a  oourt  of  law,  chancery  caimot 
*  interfere  in  her  behalf.  Rogers  v.  Krebe,  6  Har.  k  John.,  37.  In  South  Garolitia 
the  courts  of  equity  adopt  the  English  rule.  Tatnall  v.  Fenwick,  1  Desaus.  Oh.  B^ 
143;  Sx  parte  Beresford,  Ibid.,  268;  see  aJso  Thomas  v.  Shepherd,  2  HcGord's  Ch. 
B.,  40 ;  Dmyee  v.  Browyer,  Ibid,,  368.  So  in  Kentud^.  BUiot  v.  Waring,  5  Uodt^ 
340;  Ibid.,  268;  7  Ibid.,  660;  2  J.  J.  Marsh,  496. 

(1)  TJdall  V.  Eenney,  3  Oow.,  590;  S.  0.,  5  John.  Oh.  B.,  464. 

(2)  Van  Epps  «.  Van  Deuaen,  4  Paige  Gh.  B.,  74 ;  Harper  v.  Bayenhill,  1  Tam- 
lyn's  B.,  144;  Pierce  v,  Thomly,  2  Simons,  167 ;  Honnor  «.  Morton,  3  BusseU's  B., 
66,  90. 

(3)  Where  the  assignment  is  by  operation  of  law,  and  not  the  act  of  the  husbazid 
for  a  valuable  consideration,  it  seems  the  assignee  will  be  compelled  to  make  tha 
necessary  provision.  Smith  «.  Elane,  2  Paige  Ch.  B.,  303 ;  and,  indeed,  some  of  the 
«aies  go  so  far  as  to  say  that  any  assignee  of  the  husband  wiU  be  oompellMl  u> 
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The  authorities  ^ted  in  the  niargin  teach  us  this  dbctrine,  that 
^hen  a  husband  cannot  ayaU  himself  of  his  wife's  property,  with- 
out the  aid  of  chancery,  the  court  will  refuse  its  aid,  unless  the 
huslmid  will  make  a  suitable  settlement  on  the  wifa  (a)  Even 
where  the  husband  has  assigned  his  title  to  a  creditor,  the  court 
will  not  aid  that  creditor,  unless  he  make  out  of  it  a  reasonable 
provision  for  the  wife.  There  is  a  difference  of  opinions,  how- 
ever, expressed  in  some  of  the  authoritie&  I  will  endeavor  to 
present  to  the  reader's  view  the  different  opinions  which  have 
been  entertained  on  this  subject 

In  the  case  of  Warral  v.  Martar,  Lord  THtntLOW  seems  to 
think,  that  the  interference  of  chancery  is  never  had  when  the 
assignment  is  by  express  contract  of  the  husband,  but  only  where 
the  assignment  is  by  operation  of  law.  It  is  true,  that  the  cur> 
rent  of  authorities  support  this  opinion,  in  cases  where  a  wife 
owns  the  trust  of  a  term.  In  such  case  the  assignee  of  the  hus* 
band  holds  the  estate  without  being  liable  to  provide  for  the  wife. 
And  the  case  is  the  same  when  some  specific  chose  has  been 
assigned,  although  there  has  not  been  an  entire  coincidence  qf 
opinions  in  the  authorities. 

In  the  case  of  Boyly,  1  Ch.  C&,  it  was  the  opinion  of  the  court, 
that  the  husband  could  not  charge  or  grant  away  the  trust  of  a 
wife's  term.  But  subsequent  authorities  teach  a  different  doc* 
trina  2  Atk.,  20a 

In  Sir  Edward  Turner's  case,  1  Yem.,  it  was  holden,  that  if  a 
term  was  assigned  in  trust  for  the  wife,  with  the  privity  of  the 
husband,  that  he  could  not  grant  it  away.  r*1 11 

*The  ease  of  Pitt  v.  Hurdistothesamepurposa  1  Yern.,'- 
18b    In  a  case  in  Pre.  in  Chan.,  826,  where  the  husband  assigned 
a  flpeoifiie  chose  of  the  wife,  viz. :  a  l^acy  for  the  payment  of  a 
debt  of  his  own,  on  a  bill  by  the  assignee  against  the  husband 
and  wife,  and  the  testator's  executor,  it  was  decreed  in  favor  of 

(a)  SSlMW^  S8B;  SP.Wibs.,  Ml;  1  V«i^«;  tAflL,41T;  f  P.Wms.,  688;  f  Vm.,  flU;  t 
Atk.,m. 

make  it)  if  he  places  lumself  within  the  Jurisdiction  of  a  court  of  chancery.  Homsby 
V.  Lee,  S  Madd.  B^  16;  Gaynor  v.  "VHIkinson,  2  Dick.,  491 ;  Ex  parte  Bielbj,  1 
Glyn.  a  Jam^  167;  XJdaU  w.  Kenney,  8  Oow.,  690;  Dovall  «.  Pinners*  Bank  of 
Maiyland,  4  Gill  &  John.,  SS8;  Penyclear  v.  Jacobs,  2  HiU's  a  0.  Ch.  IL,  (K>9; 
IJka  V,  Bereaford,  3  Ves.,  506. 
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the  assignee,  without  making  him  liable  to  make  any  provision 
for  the  wifa 

The  same  doctrine  is  holden  in  2  Atk.,  206.  But  the  law  is 
otherwise  if  the  property  assigned  is  in  the  hands  of  the  oonrt, 
and  the  wife  is  a  ward  of  chancery.  The  court,  in  such  cases, 
will  give  no  aid  to  the  assignee,  unless  he  will  make  a  provision 
for  the  wife.  S  Vea,  50& 

The  rule,  as  laid  down  by  Lord  Thurlow,  seems  to  be  corro- 
borated  by  the  authorities  here  cited,  in  cases  of  the  assignment 
of  the  wife's  interest  in  a  trust  of  a  term,  as  also  in  cases  of  the 
assignment  of  a  specific  chattel  belonging  to  the  wife  by  the  hus- 
band ;  but  when  the  assignment  does  not  specify  the  property  in 
question,  but  it  is  expressed  in  general  terms,  the  assignee  has  no 
greater  equity  against  the  wife  than  the  husband  had.  As  in  a 
case,  2  Atk.,  417 ;  a  wife  being,  by  the  will  of  her  &ther,  entitled 
to  a  fourth  of  his  personal  propnrty,  the  husband  made  an  assign- 
ment of  all  the  right  that  he  was  entitled  to,  in  right  of  his  wife, 
to  her  Other's  estata 

The  same  doctrine  is  established  in  the  case  of  Wenman  v. 
Mason ;  1  Cox.  P.  Wms.,  469,  notea  There  is  a  case  to  the  same 
purpose.  4  Bro.  in  Chan.,  189. 

In  4  Vea,  19,  in  the  case  of  McAuly  v.  Phillips,  the  chancel- 
lor states  the  rule  to  be,  that  an  assignment  by  a  husband  of  the 
wife's  chattels,  for  a  valuable  consideration,  is  in  no  case  a  bar  to 
the  equity  of  the  wife,  to  be  provided  for  by  the  husband,  ex- 
cept in  the  case  of  a  trust  of  a  term.  But  it  seems,  from  die 
r»i  on  ^^*^^  before  cited^  that  the  exceptions  made  by  the  chancellor 
*■  are  too  narrow  ;*  for,  the  husband's  assignment  of  a  specific 
chattel,  is  a  bar  to  sudi  equity  of  the  wifa 

If  the  trustee  be  willing  to  pay  the  choses  to  the  husband, 
chancery  never  prevents  it ;  or  in  the  ordinary  case,  where  the 
husband  has  a  legal  remedy,  chancery  never  inhibits  the  husband 
from  proceeding,  although  he  makes  no  provision  for  his  wife, 
(a)  (1) 

(a)8Atk.,940;  P. in Ch., 414;  t P.  Wms., 889 ;  8 do.,  11 ;  t Afk., 97, 480. 

(1)  Here  again  the  question  is  presented  which  was  somewhat  discussed  in 
note  1,  page  9.    Notwithstandmg  the  authorities  there  dted  in  alBnnation  of  the 
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In  1  Yes.,  161,  it  was  determined  that  money  in  the  hands  of 
trustees  for  the  benefit  of  a  wife,  not  her  separate  property,  on 
ihe  death  of  her  husband  should  go  to  the  wife,  and  not  to  the 
execobor  of  the  husband. 

It  is  difficult  to  discover  on  what  principle  this  decree  was 
made ;  for  money  in  the  hands  of  trustees  is  not  a  chose.  I 
know  of  no  difference  between  money  belonging  to  her  in  the 
hands  of  trustees,  and  money  paid  to  her,  which  would  certainly 
belong  to  the  husband ;  except  only,  that  the  husband  must  have 
the  aid  of  a  court  of  chancery  to  get  the  money.  This  they 
will  refuse,  unless  the  husband,  not  having  before  made  a  com- 
petent provision  for  his  wife,  will  make  a  suitable  provision  out 
of  the  money  in  the  hands  of  the  trustees.  It  appears  to  me 
that  the  executor  of  the  husband  would  be  entitled  to  the  money, 
provided  he  would  make  for  the  wife  such  provision  as  the  court 
should  direct    The  court  must  have  considered  this  money  as  a 


prqpon&m  in  the  text,  it  may  stiU  be  considered  a  doubtfiil  question,  with  its 

equity  on  the  side  of  the  wife.    With  respect  to  that  portion  of  her  personalty 

which  the  husband  can  acquire  possession  of  without  the  assistance  of  equity,  it  is 

said  in  the  following  cases  that  he  will  not  be  disturbed  in  the  exercise  of  that 

right:  Howard  v.  Moifatty  2  John.  Oh.  Bep.,  206;  Thomas  v.  Shepherd,  2  McCord's 

&.  0.  Ch.  Bep.,  36.    But  directly  opposed  to  this  is  the  case  of  Van  Epps  v.  Yan 

Bensen,  4  Paige^  64    It  is  there  said  that  it  has  been  doubted  whether  a  court  of 

chancery  could  interfere  to  restrain  the  husband  or  his  assignees  fh>m  proceeding, 

at  law,  to  possess  himself  of  the  wife*s  property  in  action,  and  to  compel  him  to 

allow  her  a  suitable  provision  out  of  the  same  for  her  support.    But  if  the  wife  is 

entitled  to  such  an  equity,  upon  a  bill  filed  by  the  husband  or  his  assignee,  or  by  a 

third  person,  as  all  the  cases  upon  the  subject  admit,  there  seems  to  be  no  valid 

ol^ectioD,  in  principle,  against  granting  her  similar  relief^  where  the  husband  or  the 

general  assignee  in  bankruptcy  is  endeavoring  to  deprive  her  of  that  equity  by  an 

unoonsdentious  proceeding  in  a  court  of  law.    Although  chancery  will  restrain 

him  from  proceeding  in  Uie  ecclesiastical  court  for  a  legacy  or  disiributive  aJiare 

belonging  to  the  wife  (Qrigmon  v.  Grignion,  1  Hagg.  Ecd.  Bep.,  636),  yet  it  has 

been  held  that  it  will  not,  at  the  suit  of  the  wife,  compel  a  settlement  out  of  a 

cftoM  in  acHony  bequeathed  to  her  for  life,  but  not  expressed  to  be  for  her  sole  and 

Hparaie  km,  against  a  particular  assignee  for  a  vakaSbU  conaideraUon.    Such  words 

must  be  used  as  conclusively  show  that  the  gift  was  intended  for  her  sole  and  eepa- 

rate  uee,  in  order  to  bar  the  right  of  the  husband.  Elliot  v.  Cordell,  6  Madd.  Ch. 

Bep.,  149;  Stanton  v.  Hall,  2  Buss.  &  Mylne,  175;  Tyler  v.  Lake,  Ibid.,  183; 

Eedes  v.  Eedes,  11  Simons,  669. 


70  beeye's  domestic  relations. 

chose,  otherwise  the  symmetry  of  the  law  of  Baron  and  Femme 
is  marred  by  the  decision.  (1) 

It  has  been  stated,  that  if  the  wife  should  die  before  the  hiis- 
band,  the  choses  of  the  wife  would  not  belong  to  him,  but  go  to 
her  executor  or  administrator,  to  be  disposed  of  as  the  property 
of  eveiy  deceased  person  is  disposed  o£    Certain  it  is,  that  at 


(1)  In  the  case  of  IJdall  v.  Kenney,  3  Cow.,  690,  the  equitable  right  of  the  wife 
to  a  suitable  provisloii  out  of  her  own  personal  estate,  either  as  against  the  husband 
or  his  assignee  for  a  valuable  consideration,  underwent  a  thorough  investigation. 
This  was  an  appeal  from  the  court  of  chancery.  Eliza  Hewitt,  an  infant,  entitled 
to  eight  thousand  dollars  in  stock  under  the  will  of  her  father,  upon  her  arriving  at 
tiie  age  of  twen^-one^  married  to  Edward  M.  L.  Kenney.  On  the  9th  of  Februaiy, 
1818,  she  then  being  a  little  over  sixteen  years  of  age,  herself  and  husband  sold 
the  stock  in  question  to  the  appellant  for  a  valuable  consideration^  On  the  11th  of 
November,  1820,  she  filed  her  bill,  praying  that  the  assignment  to  IJdall  might  be 
declared  void,  and  for  such  a  disposition  oC  the  stock  as  would  secure  it  for  her 
own  support  and  maintenance,  and  place  it  beyond  the  control  of  her  husband. 
The  question  was  presented,  whether  an  assignment  for  a  valuable  consideration 
of  a  specific  chattel  was  a  bar  to  the  equity  oi  the  wife.  Savage,  Ch.  J.,  after  a 
careful  investigation  <^  aU  the  decisions  upon  this  subject,  somewhat  contradictory, 
as  appears  from  the  text,  came  to  the  blowing  oonctnsions :  1.  That  the  wife  had 
an  undoubted  right  to  a  provision  for  her  and  her  children,  M  any,  ool  of  her  equi- 
table property  as  against  her  husband,  or  amy  aatignee  of  &e  husband's,  and  that, 
when  it  is  necessaiy  to  come  into  a  court  oi  equifrf  for  its  aid  in  obtMning  poeses- 
sion  of  such  property,  the  court  will  see  that  a  proper  provision  is  made.  3.  That 
though,  in  general,  the  husband,  who  lives  with  and  maintains  his  wife,  is  entitled 
to  receive  the  dividends  and  interest  of  her  estate,  yet  when  he  deserts  his  wife,  or 
negleots  or  refuses  to  provide  for  .and  maintain  her,  or  has  shown  a  disposition  to 
waste  her  property,  in  such  cases  the  court  ought  to  direct  the  interest  to  be  paid 
to  the  wife,  or  a  trustee  for  her  benefit 

The  case  of  McAuley  v.  Philips  (4  Yes.,  19^  cited  by  Judge  Rbbve^  mnkea  bat 
one  exception  to  the  general  rule  that  the  husband's  assignment  is  no  bar  to  tbe 
equity  of  the  wife,  and  the  author  seems  to  be  of  opinion  that  the  assignment  oi  a 
specific  chattel  is  another.  In  this  he  is  expressly  contradicted  by  the  case  of 
Udall  V.  Kenney,  and  there  is  a  strong  array  of  authorities  against  him.  Like  v. 
Beresford,  3  Yes.,  606;  Pope  v.  Orashaw,  4  Br.  Gh.  Ces.,  326;  Povey  v.  Brown, 
Pr.  in  Oh.,  325,  Saddington  v.  Kinsman,  1  Br.  Gh.  Cas.,  44;  McAuley  r.  Philips, 
above  referred  to;  Wright  v.  Morley,  11  Yes.,  17;  Haviland  v.  Myers,  6  John.  Ch. 
Gas.,  26;  Haviland  v.  Bloom,  Ibid.,  178.  By  these  authorities,  and  particularly  the 
case  of  Udall  v.  Kenney,  which  presents  a  striking  instance  of  the  healthfld  infli&> 
ence  of  a  court  of  chancery  in  guarding  the  rights  of  the  helpless  and  unprotected^ 
it  is  hoped  this  question  is  finally  pat  at  rest.  For  a  fifftber  discussion,  see  tba 
case  of  Hanson  v.  Keating,  4  Hare's  Bep.,  1. 
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oommoi^  law  this  ia  the  case ;  but  it  is  now  settled  that  he  is  the 
lightftd  administrator  of  his  wife,  and  may,  in  this  capacity, 
collect  her  choees*  The  money  arising  from  them  will  be  p^.  o-i 
assets  in  his  handstopay  her  debts.  If  there  be  a  surplus,  ^  ^ 
by  the  statute  of  20th  Oar.  U,  he  is  not  obliged  to  account  for 
the  same  to  her  representatiyes,  that  is  to  say,  to  her  issue  or 
next  of  kin.  The  surplus,  after  paying  the  debts,  is  considered, 
by  virtue  of  that  statute,  as  belonging  to  him ;  so  that  if  any 
other  person  should  administer  on  the  estate  of  the  wife,  On  his 
reftisal  or  inci^aoity,  such  administrator  must  account  to  the  hus^ 
band  for  the  surplus^  after  paying  the  debts  due  firom  the  wife,  (a) 
After  enacting  the  statute  of  distributionsi  the  question  arose, 
whether  the  husband  must  distribute  to  the  next  of  kin  as  other 
administrators  were  obliged  to  do;  and  to  settle  this  question, 
the  statute  of  29th  of  Car.  IL,  was  enacted,  {b)  (1) 

604Co.,n:l  Soil.  Abr.,  100;  1  Sid.,  407;  Moor,  871;  1  P.  Wins.,  918, 801 ;  8  Afk.,  6M; 
1  Vm..  16 :  1  WllB.,  168. 
0)»MoL,». 


(1)  Boa  Ahr^  190 ;  Glark  v.  Clark,  6  Watts  ft  Serg.,  86.  A  husband  is  not  enti 
Uod,  as  administrator,  to  the  wife*B  aha^  of  the  proceeds  of  real  estate  sold  by  order 
of  the  orphan's  oourt,  after  her  death,  though  the  order  of  sale  was  made  previously ; 
but  he  is  entitled  as  tenant  by  the  curtesy,  to  the  interest  during  his  life.  Ferrer  v. 
the  Commonwealth,  8  Serg.  &  RawL,  316 ;  otherwise  if  she  die  after  a  sale  of 
bar  land.  Huett  v.  Fidier,  1  Har.  ft  Gill,  88 ;  Leadenham  «.  Nicholson,  Ibid.,  267. 
Upon  tills  subject  generally,  see  also  Rogers  v.  Erebs,  6  Har.  ft  John.,  31 ;  Ham- 
mond V.  Steer,  2  Gill  ft  John.,  81 ;  Harleston  v.  Lynch,  1  Desaus.  Cfa:  Bep.,  244. 
The  representatiye  of  the  husband  is  entitled  to  administration  upon  such  choses  of 
tiie  wife,  for  the  right  of  admfaiistrataon  follows  the  right  of  estate,  and  ought,  in 
ease  of  the  husband's  deatlh  after  the  wife,  to  be  granted  to  the  husband's  next  of 
km.  Elliott  V.  CoUyer,  3  Atk.,  6S6;  Bouchier  v.  Taylor,  1  Wils.,  168;  Harg.  Law 
Tracts ;  1  Yes.,  16 ;  Bra  Sep.,  414  Therefore  if  administration,  de  bonis  non,  of  the 
wife  be  granted  to  a  third  person,  he  is  a  trustee  for  the  representatires  of  the  huft- 
band.  Squib  v.  Wyn,  1  P.  Wms.,  318;  Oart  v.  Bees,  Ibid.,  381;  Whittakerv.  Whit- 
teker,  6  John.  Bep.,  US;  Hendrenv.  Oolgin,  4  Hunf.,  231;  Clark  v.  Glark,  6  Watte 
ft  Serg.,  86.  If  the  husband,  ^thout  taking  out  letters  of  admmistration,  obtiun 
possession  <^  the  wife's  personal  property,  he  may  retain  it  against  his  wife's  next 
of  kin.  Hendren  v.  G(4gia,  4  Munf.,  231.  And  if  the  wife's  next  of  km  administer, 
he  will  be  a  trustee  for  the  husband  or  his  representetive,  if  the  husband  die  before 
administermg.  Stewart  o.  Stewart^  7  John.  Gh.  Bep.,  229 ;  see  also  Hagg.  Eccl, 
Bep.,  341 ;  Bette  v.  Kfanpton,  2  Bam.  ft  AdoL,  273 ;  Hunter  v.  Hallett,  1  Eden's  Gh. 
Sep.,  388;  dark  v.  dark,  6  Watte  ft  8erg.,  86. 

Where  a  husband  has  permitted  his  wife,  without  any  marriage  contract,  to  retafai 
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In  those  States  where  there  is  no  such  statute  as  ihe  English 
statute  of  29th  Gar.  II,  it  is  contended  by  some  that  the  husband 
has  the  same  right  to  the  choses  of  his  deceased  wife  as  in  Eng« 
land,  and  that  the  statute  of  Car.  11  was  in  affirmance  of  the 
common  law:  this  is  denied  by  others,  who  contend  that  this 
statute  introduces  a  new  regulation  wholly  unknown  to  the  com- 
mon law.  I  will  attempt  a  historical  deduction  of  this  subject^ 
as  it  may  serve  to  elucidate  the  question  in  dispute. 

We  shall  find  that  the  most  ancient  doctrine  on  the  subject 
of  intestacy  was  this :  that,  where  a  person  died  intestate,  the 
king,  as  parens  patricd^  was  considered  as  haying  the  legal  title 
to  his  personal  estate,  but  holding  it  in  trust  for  others  in  foro 
conscientue.  If  it  were  a  husband  who  died,  leaving  wife  and 
children,  he  held  in  trust  for  the  wife  a  rationabHis  parSj  and  for 
the  children  a  rationabiUs  pars,  neither  of  which,  by  the  ancient 
common  law,  could  the  husband  devise  away.  The  other  third 
part,  after  the  debts  of  the  deceased  were  paid,  was  at  his  dis- 
posal ;  but,  according  to  the  superstitious  notions  of  the  times, 
he  was  bound  to  dispose  of  it  in  such  manner  as  was  best  for  the 
soul  of  the  deceased  owner. 

r*1 41       *  It  is  apparent  that  this  business  could  not  be  performed 

by  the  king  in  person :  it  must  necessarily  be  committed 

to  others,  to  act  by  virtue  of  authority  derived  from  the  king ; 


possession  and  control  of  the  personal  proper^  she  had  before  marriage,  he  ia  nev- 
ertheless entitled  to  administration  npon  her  estatOi  and  to  retain  the  balance  to  his 
own  use.  Jones  v.  Brown,  37  N.  H.,  439.  See  also  Westerrelt  v.  Gregg,  12  N.  Y., 
206,  where  it  is  held,  that  if  the  husband  die  before  the  choses  in  action  of  his 
wife  are  reduced  to  possession,  his  representatives  are  entitled  to  them.  Also 
Valence  v.  Bausch,  28  Barb.,  633 ;  Lee  v.  Wheeler,  4  Georgia,  541. 

The  statutes  of  New  York,  of  1848  and  1849,  gave  a  married  woman  power  to 
take,  hold,  convey  and  .deyise  her  property,  but  made  no  change  as  to  its  disposition 
should  she  die  intestate.  Held  also,  that  the  husband^s  right  to  administer  did  not 
spring  fh>m  his  right  to  the  estate,  but  he  became  entitied  to  the  estate  because  he 
had  a  right  to  administer.  McCoeker  v.  Golden,  1  Bradf.,  64 ;  Ransom  v.  Nichols, 
22  N.  Y.,  110. 

A  devise  of  real  and  personal  property  to  a  married  woman  for  her  sole  and  sepa- 
rate use,  '^  not  to  be  liable  for  her  husband's  debts,  nor  subject  to  curtesy  or  any  life 
estate  or  marital  rights,*'  does  not  ezdude  the  husband  from  administration  under 
the  intestate  laws.  Farie's  Appeal,  23  Penn^  29. 
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and  it  was  suppofied  that  no  peisons  could  be  found  more  proper 
to  ftdfiU  this  consoientious  trust  than  the  clergy. 

It  might  be  reasonably  concluded  that  no  men  would  more 
regard  the  rights  of  widows  and  orphans  than  clergymen ;  and 
they  might  well  be  supposed  to  know,  better  than  any  other 
men,  what  would  conduce  to  the  consolation  of  a  departed  spirit 
Thus  it  was,  that  the  whole  personal  property  of  the  deceased 
(and,  in  case  of  a  wife's  deceasing,  it  would  be  nothing  but  her 
choses  in  action)  went  to  the  king,  and  fix>m  him  passed  to  the 
clergy.  They  held  it  as  trustees  to  pay  the  debts,  and,  after 
the  debts  were  paid,  to  distribute  the  residue  to  the  issue  of 
the  deceased,  and,  on  fidlure  of  issue,  to  the  nearest  kindred 
of  the  deceased.  In  this  manner  the  estates  of  deceased  persons 
came  into  the  hands  of  the  clergy,  who  applied  these  estates  to 
Buch  uses  as  they  called  pious.  Unfortunately,  creditors  were  in 
this  way  defirauded  of  their  dues,  and  widows  and  orphans  of 
their  shares.  During  the  prevalence  of  popery,  the  doctrine  was 
that  the  clergy  were  accountable  only  to  Gkxl  and  their  consciences 
for  what  they  did  with  estates.  There  was  no  forum  established 
before  which  the  rights  of  widows,  orphans  and  creditors  could 
be  enforced ;  although  it  was  acknowledged  that  these  several 
characters  had  their  rights,  as  has  been  before  stated.  This  was 
a  singular  state  of  things;  when  there  were  rights,  for  the 
enforcing  of  which  no  remedies  were  provided  by  law;  and 
when  the  aforesaid  trusts  were  not  fulfilled.  Even  at  this  period 
it  was  complained  of  as  a  great  abuse.  When  a  wife  died,  there 
was  not  the  least  pretense  that  the  husband  was  entitled  to  her 
choses;  but  her  representatives,  as  before  stated,  were  alone 
entitled.  *Such  advantages  to  defraud,  fortified  by  the  ^^^..^ 
superstition  of  the  tunes,  the  clergy  did  not  neglect  to  '^  ■' 
improve.  The  fact  is,  under  the  pretense  of  applying  the  estates 
of  deceased  persons  to  pious  usea^  they  applied  them  to  their  own 
use,  neglecting  the  duties  incumbent  upon  them,  (a)  The  first 
check  given  to  such  abuse  was  by  a  statute  of  Hen.  11,  which 
gave  an  action  to  creditors  against  the  bishop  to  recover  their 
dues.  Afterwards,  by  statute  of  Edw.  Ill,  the  bishops,  to  whom 
the  care  of  intestate  estates  was  committed,  were  enabled  to 

(0)  4  BMTe*t  Hit.,  71, 86, 667. 
10 
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appoint  administratoni  on  the  estate  of  deceased  persons.  By 
that  statate,  they  were  to  be  the  next  friends  of  the  deceased, 
and  were  now  to  perform  the  duties  which  before  belonged  to 
the  faishops.  (a) 

In  the  constraction  of  that  statute,  it  was  always  held^  that  the 
.hosband  had  a  right  to  administer  on  the  estate  of  his  wife,  as 
her  next  friend.  This,  however,  did  not  alter  the  rights  of  any 
person  to  tlie  intestate's  estate ;  for  the  administrator  was  now  to 
perform  the  trust  which  formerly  belonged  to  the  bishops,  and 
what  that  trust  was,  we  have  before  seen. 

A  subsequent  statute  of  Hen.  Yin,  was  made,  directing  that 
administration  should  be  committed  to  the  widow  or  next  of  kin 
to  the  deceased;  and,  although  the  husband  was  not  next  of 
kin  to  his  wife,  yet  the  practice,  which  obtained  under  the  statute 
of  Edward  III,  of  appointing  the  husband  administrator  on  the 
wife's  estate  still  continued.  As  the  bishops  had  done  before,  so 
the  administrator  in  his  turn  refused  to  distribute  the  shares  to 
those  persons  to  whom  they  respectively  belonged,  alleging  there 
was  no  law  compelling  the  bishops  to  distribute,  and,  that  he  came 
in  their  place,  and  was  no  more  compellable  to  distribute  the  in-' 
testate's  estate,  than  the  bishops  formerly  were.  This  question 
^ .  .  came,  at  length,  before  the  court  for  decision,  and  it  was 
'-  ^  solemnly  adjudged,  that  *the  administrator  was  not  com- 
pellable to  distribute  the  estate  of  the  intestate.  Thus,  when 
any  person  had  obtained  the  appointment  of  administrator,  he 
would  take  the  whole  estate,  although  there  were  others  of  equal 
degree  of  kindred  with  himself  who  had  a  right  to  the  estate 
equally  with  him.  (&) 

The  husband  administrator,  imitating  the^ example  of  all  other 
administrators,  refused  to  distribute  the  estate  of  his  wife  to  bis 
wife's  relations,  who  alone  were  entitled  to  it  To  enforce  the 
rights  of  those  to  whom  estates  belonged,  the  statute  of  22  Gar. 
II,  was  enacted,  compelling  administrators  to  distribute  the  es- 
tates of  intestate  persons,  to  those  to  whom  they  belonged. 

From  this  view  of  the  subject,  it  is  manifest,  that  this  statute 
did  not  give  any  new  right  to  the  representatives  of  the  deceased, 

(a)  %  Keere.,  WT.  _ 

\b)  Moor,  IM;  Holt,  88, 101. 
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but  afforded  them  a  remedy  to  enforce  their  ancient  rights,  defin- 
ing more  particularly  than  had  been  heretofore  done,  who  were 
entitled  to  a  distributing  share. 

If  then  it  should  be  asked,  whether  the  administrator  of  the 
deceased  wife,  under  this  statute,  is  liable  to  distribute  her  choses 
in  action  to  her  representatives,  that  is  to  say,  to  her  issue,  and, 
for  want  of  issue  to  her  next  of  kin  and  their  l^al  representar 
tiveS)  according  to  the  direction  of  that  statute ;  the  answer  must 
be,  that  he  is  liable,  for  the  express  words  of  the  statute  make 
him  liable.  No  other  answer  can  be  given.  Before  the  enacting 
of  this  statute,  all  the  children  of  a  deceased  person  were  equally 
entitled  to  their  shares  of  the  personal  estate  of  their  father ;  yet 
if  one  of  them  procured  administration  on  the  estate,  he  would 
take  the  whole  estate  to  himself.  In  the  same  manner,  when  the 
wife  died,  the  husband,  being  considered  as  having  a  legal  right 
to  the  administration  on  her  estate,  and  having  obtained  the  ap- 
pointment of  administrator  on  his  wife's  estate,  could  not  be  com- 
pelled to  distribute  to  her  representatives.  But  this  statute  of 
22  ''^Car.  II,  made  it  the  duty  of  all  administrators  to  dis-  _.  ^^ 
tribute  the  estates  of  deceased  persons.  By  a  subsequent  ^  ^ 
statute  of  29th  Car.  n  husbands  were  permitted,  after  having 
paid  the  debts  due  firom  their  wives,  to  hold  exclusively  all  their 
wives'  choses  in  action,  without  any  liability  to  account  with  any 
person  for  them.  This  statute  was  not  declaratory  of  the  common 
law,  as  the  statute  of  distributions  was.  ^  It  totally  altered  that 
law,  giving  that  to  the  husband  which  before  belonged  to  the 
representatives  of  the  wife.  By  this  statute,  that  estate,  which, 
before  the  statute  of  22d  Car.  II,  the  husband  held  unrighte- 
ously from  the  true  owners,  he  is  now  entitied  to  hold  exclusively 
to  himself  and  that  legally.  In  several  of  the  states,  there  is  no 
such  statute  as  29th  Car.  11,  placing  husbands  in  a  different  sit- 
uation from  other  administrators.  That  statute  was  enacted  at  a 
period  long  after  the  emigration  of  our  ancestors  to  this  country; 
so  that  there  can  be  no  pretense  that  it  has  the  influence  of  a  law 
here.  All  the  states,  however,  have  statutes  of  distributions  simi- 
lar to  the  statute  of  22  Car.  n,  compelling  all  administrators  to 
distribute  the  estates  of  intestate  persons,  to  the  issue  of  the 
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deceased,  and,  on  fidlure  of  issue,  to  his  or  her  next  of  kin  and 
their  legal  representatives,  varying  indeed,  in  some  respects,  from 
the  English  statute  on  that  subject  and  from  each  other.  I  ap- 
prehend, therefore,  that^  in  such  states,  the  issue  of  the  deceased 
wife,  or  her  kindred,  are  entitled  to  her  choses  after  the  payment 
of  debts;  and  not  the  husband.  If  a  wife,  having  a  separate 
property,  should  die  without  disposing  of  it^  the  husband  is  ad- 
ministrator, and  it  is  assets  in  his  hands ;  and  after  debts  are 
paid,  the  surplus  belongs  to  him.  It  is  said  by  the  Chancellor, 
in  1  Yes.,  Jr.,  49,  that  he  takes  it  as  next  of  kin.  I  apprehend 
that  a  husband,  as  such,  is  not  of  kin  to  his  wife,  and  ia  not 
entitled  to  her  estate,  on  that  ground.  "  Of  kin,"  means  related 
r»1  ftl  ^^  Wood,  as  in  the  ^statute  of  Henry  VIII,  which  was 
^  printed  in  Latin,  which  directed  to  whom  administration 

of  intestates'  estates  ought  to  be  committed ;  the  words  since 
translated  into  English,  "next  of  kin,"  are  ^^ proximo  de  san- 
guine"— The  rule  provided  for  computing  the  degrees  of  kindred, 
excludes  the  idea  of  husband,  as  such,  being  of  kin  to  the  wife. 
By  this  rule  we  ascend  from  one  of  the  relations  to  the  person 
who  is  the  common  ancestor  of  them  both,  counting  one  to  each 
ancestor  of  his,  until  we  arrive  at  the  common  ancestor ;  and  then 
descend,  counting  one  to  each  ancestor  of  the  other  relative, 
until  we  arrive  at  that  other  relative.  Thus,  if  would  know  how 
nearly  related  Polly  Stiles  is  to  Alfred  Stiles ;  Polly  being  the 
daughter  of  'Thomas  Stiles,  and  Alfred  the  son  of  John  Stiles; 
and  Thomas  and  John  being  brothers,  and  the  sons  of  Beuben. 
Counting  from  Polly  to  Thomas  her  father,  is  one;  from  Thomas 
to  EeuBen  is  two.  We  have  now  arrived  at  the  common  ances- 
tor of  both;  for  Beuben  is  grandfather  both  to  Polly  and  Alfred. 
Now,  counting  down  from  Beuben  to  John,  the  father  of  Alfred, 
is  three ;  and  from  John  to  Alfred  is  four ;  so  that  Polly  and 
Alfred  are  related  in  the  fourth  degree.  But  no  such  computation 
can  be  made  to  ascertain  the  relationship  of  husband  and  wife, 
unless  they  were  related  before  their  intermarriage.  If  the  hus- 
band be  of  kin  to  his  wife ;  I  presume  the  wife  is  of  kin  to  the 
husband.  If  so ;  the  statute,  which  directs  administration  to  be 
granted  to  the  widow,  or  next  of  kin,  is  tautological.    For,  if 
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she  be  related  to  the  husband,  as  next  of  kin,  she  would  have 
been  included  in  the  statute.  If  the  direction  had  been  to  ^ve 
it  to  the  next  of  kin,  I  entertain  no  doubt  but  that  he  takes  the 
suiplus  after  her  debts  are  paid,  by  virtue  of  29th  Car.  II,  which 
gave  to  him  all  the  personal  estate  of  his  wife,  after  her  debts 
were  paid ;  and  in  those  states*  where  such  a  law  as  29  Car.  ^^^  ^ . 
U,  exists,  the  husband  will  take  such  estate.  ^      -^ 

In  3  Yes.,  247,  it  was  decided  that  a  husband  was  not  next  of 
kin  to  the  wife ;  and  that  he  took  her  personal  estate  as  adminis- 
trator, without  liability  to  account  after  debts  were  paid ;  and 
whether  he  administer  or  not,  and  dies,  and  her  next  of  kin 
administer,  such  next  of  kin  is  a  trustee  for  the  personal  repre- 
sentatiye  of  the  husband,  (a) 

An  annuity  is  granted  to  i^femme  sole  ;  she  marries,  and,  during 
the  coverture,  arrears  accrue;  she  dies;  the  arrears  belong  to 
him  as  husband,  and  not  as  administrator,  by  the  common  law. 
By  statute  of  Henry  YIH,  the  arrears  before  coverture  also  belong 
absolutely  to  him.  (i)  The  reason  why  the  husband  is  entitled, 
at  common  law,  to  the  uncollected  arrears  of  the  annuity  which 
became  due  during  the  coverture,  is  founded  on  the  same  principle 
as  that  by  which  the  husband  is  entitled  to  the  usufruct  of  her 
real  property.  An  annuity,  although  it  has  the  appearance  of 
personal  estate,  is,  in  fact,  real  estate ;  it  is  an  incorporeal  heredita- 
ment 

(a)lP.W^8Sl:  SAtk.,696;lWiIs.,168;  1Vm.«1A. 
(P)  Owm,  8;  4  Co.  Bep.,  07. 
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CHAPTER  IL 

Thb  Husband's  Right  to  JuDaicsNTs  obtained  in  his  own  Namb 
AND  HIS  Wipe's.  His  Right  to  heb  CHATTBua  bbal.  His 
Right  to  hsb  Real  Pbopebty  dubing  Covebtubb,  and  aftkb 
HEB  Death. 

When  a  judgmont  has  been  recovered  in  the  name  of  husband 
and  wife,  for  a  debt  due  to  the  wife,  it  is  a  settled  rule  that^  if 
the  husband  dies  before  ooUecstion,  such  judgment  belongs  to  the 
wife;  but  if  she  dies  before  the  husband,  and  before  oolkcticMi, 
the  judgment  belongs  to  the  husband  (a)  (I)    It  is  easy  to  see 
why  it  is  that  the  wife  is  entitled  to  the  judgment  when  the 
husband  dies  firet,  and  the  money  is  not  oollected.     This  judg- 
ment is  founded  on  a  chose  which  belonged  to  her  before  marriage; 
and,  by  the  law  of  Baron  and  Femme,  on  the  husband's  death^ 
she  is  entitled  to  her  choses  in  action  not  oollected  or  disposed 
of  by  the  husband  during  the  coverture.    On  what  principle  is 
it,  then,  to  be  accounted  for,  that,  on  her  death,  he  should  be 
entitled  to  this  judgment  as  exclusively  as  if  it  had  been  obtained 
at  first  in  his  own  name,  without  his  wife  ?    By  the  law  of  Bawm 
and  Femme,  if  tiie  wife  die  first,  and  her  choses  be  not  collected, 
they  will  belong  to  her  administrator,  to  be  disposed  of  as  the 
law  directs ;  but  such  judgment  the  husband  does  not  hold  as 
administrator,  accountable  for  it  as  assets  in  his  hands :  it  belongs 
to  him  absolutely.    It  is  apparent,  then,  that  this  is  an  exception 
to  the  general  rule,  founded,  no  doubt,  upon  the  doctrine  of  the 
jus  cuxrescendi  of  joint-tenancy ;  for  the  husband  and  wife  are 

r*2n  J^^^*"*®^^^*  ^^  ^^^^  judgments;  and  when  either  die, 
'•  •'  the  whole  judgment  belongs  to  the  other,  without  liar 
bility  to  account  to  any  person.  (2)    In  some  of  the  States,  the 

(a)  1  Mod.,  179 ;  8  do.,  189;  1  Sid.,  887. 


(1)  2  Xent*8  Oom^  134;  Searing  9.  Searing,  9  Paige,  283. 

(2)  It  is  said,  howeyer,  that  the  husband  and  wife,  being  one  person  in  la^, 
cannot  be  joint-tenants.  Although  the  husband,  with  regard  to  such  Judgment, 
may,  after  the  death  of  the  wife,  stand  somewhat  in  the  position  of  a  Joint-tenant 
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ioetrine  of  the  jua  accrescendi  ie  exploded ;  and  joint*tenant8  in 
those  States  are  not,  in  this  respect^  different  from  tenants  in 
common;  and  eveiy  joint  judgment  stands  upon  the  same  ground. 
As  where  two  merchants  in  company,  who,  by  law,  are  tenants 
in  common,  obtain  a  judgment,  and  one  dies ;  in  such  case,  the 
right  and  duty  of  collecting  the  judgment  belong  to  the  survi- 
vor ;  but  when  collected,  he  must  account  vrith  the  executor  of 
the  deceased  partner. 

So,  where  there  is  a  joint  judgment  in  the  name  of  husband 
and  wi&,  the  duty  of  collecting  the  judgment  survives  to  him ; 
but  as  he  has  no  right  to  hold  the  avails  by  reason  of  the  jua 
aocreaoendi  where  this  doctrine  is  rejected,  he  must,  if  we  preserve 
entire  the  law  of  Baron  and  Femme,  account  for  this  judgment 
K  he  be  administrator  to  his  wife,  it  will  be  assets  in  his  hands 
to  pay  the  debts  of  the  wi&.  If  not  wanted  for  that  purpose,  it 
will,  in  England,  by  force  of  the  statute  of  29  Gar.  11,  vest  in 
the  husband ;  and  he  will  be  entitled  to  keep  it,  as  he  may  all 
her  choses,  and  never  account  to  any  person.  In  some  of  the 
States  there  is  no  such  law  as  the  29  Gar.  II,  and  in  these  States 
I  should  suppose  that  the  husband  must  distribute  the  avails  of 
such  judgment  to  the  legal  representatives  of  the  wife,  in  such 
manner  as  the  law  directs. 

A  husband  submits  a  claim  in  right  of  his  wife  to  arbitration, 
and  the  arbitrator  awards  a  sum  of  money  on  this  claim,  to  be 
paid  to  the  husband.  By  the  award  the  ori^nal  claim  is  extin- 
guished, and  a  new  duty  arises  by  force  of  the  award,  and  that 
duty  is  to  be  performed  to  the  husband.  I^  then,  the  husband 
should  die  before  the  money  awarded  is  paid,  it  will  go  to  his 
executors,  and  not  to  the  wife.  So,  if  the  law  permitted  him, 
which  it  does  not,  *to  sue  for  a  debt  due  to  his  wife,  r^oai 
wi&out  joining  her,  and  he  obtain  judgment  in  his  name  ^  ^ 
alone,  the  money  due  on  tiiat  judgment  would  go  to  his  execu- 
tor.  (a) 

(4)  1  V«r.,  808. 

to  tlw  hein  of  the  oo-tenant)  fltlU  the  appUoatSon  of  the  term  Is  improper.  With 
respect  to  Urnds  wbere  two  other  persoiiB  would  be  Jotnt-tenantB,  they  are  each 
leiaed  of  the  entirety,  except,  perhaps,  in  Ohio,  where  they  take  as  tenants  in  com- 
mon.  aeTgwat  v.  Stienberger,  2  Ohio  Sep.,  305;  2  Xani's  Oom..  182 
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We  have  seen  that  the  husband  has  power  to  release  all  the 
choaes  of  the  wife  dormg  the  coverture.  Still,  if  the  wife  have 
an  annuity  for  life,  and  the  husband  release  it  by  deed  to  the 
grantor,  the  wife  shall  have  it  after  his  death ;  for  an  annuity  is 
an  incorporeal  hereditament  for  life,  which  it  is  out  of  the  power 
of  the  husband  to  release.  It  is  true,  such  a  release  will  have 
the  effect  of  discharging  the  grantor  during  the  life  of  the  hus- 
band, (a)  (1) 

By  marriage,  the  husband  becomes  entitled  to  dispose  of  his 
wife's  chattels  real  at  pleasure,  such  as  leases  for  years  and 
estates  by  ele^  statute  merchant^  &o.  They  may  also  be  taken 
on  execution  for  his  debts ;  and  by  this  means  the  title  is  trans- 
ferred (by  operation  of  law)  from  the  wife  to  the  creditor  of  the 
husband.  (6)  (2) 

If  her  chattels  real  be  not  disposed  o^  and  the  husband  die, 
living  the  wife,  they  go  to  the  wife  as  her  choses  do :  if  the  wife 
die  before  the  husband,  they  go  to  the  husband.  (8)  Mark,  in 
this  respect,  the  difference  that  there  is  betwixt  her  cnoses  in 

(a)  Moor.  6»:  Co.  Litt,  800. 

(ft)  lBolI.,848,816;  lBoa,Ml;  Pr. In Ch., 418. 


(1)  2  Kent's  Com.,  134. 

(2)  Bac.  Abr.,  tit  Bar.  and  Fern.;  Dade  v.  Alexander,  I  Wash.  Bep.,  30.  And 
it  is  said  (3  P.  Wms.,  200)  that  an  assignment  of  the  real  chattels  of  the  wife  wiU 
bind  her,  though  it  be  made  without  consideration ;  and  if  the  wife  has  a  judgment 
and  it  is  extended  on  an  tUgU,  the  husband  may  assign  it  without  consideration ; 
and  if  a  judgment  is  giyen  in  trust  for  a  femme  sole  who  marries,  and,  by  oonaent 
of  her  trustees,  is  in  possession  of  the  land  extended,  the  husband  may  asogn  over 
the  extended  interest  By  the  same  reason,  if  the  femme  has  a  decree  to  hold  and 
enjoy  lands  until  a  debt  due  to  her  is  paid,  and  she  is  in  possession  of  the  land 
under  this  decree,  and  marries,  the  husband  may  assign  it  without  consideration. 
See  Merriweather  v.  Brooker,  6  Litt,  266.  He  may  sell  the  usufructuary  estate  in 
the  wife's  land,  but  not  the  fee,  without  her  ooncurrenoeu  Bailey  v.  Duncan,  4 
Monr.,  260.  He  cannot  dispose  of  such  an  interest  as  the  wife  is  possessed  of  by 
his  provision  and  consent  by  way  of  settlement  Sir  Edward  Turner's  case,  1  Yem^ 
7 ;  Whitmarsh  «.  Robinson,  1  Coll.,  671.  In  Yermont,  the  husband,  after  isane 
bom  aliye,  has  such  an  interest  in  the  freehold  estate  of  his  wife  as  may  be  taken 
by  levy  of  execution.  Mattocks  v.  Steams,  9  Yt  Bep.,  326.  Such,  levy  is,  however, 
liable  to  be  defeated  by  a  divorce  a  vmcuXo,  S.  0.,  and  see  Steams  v.  Steams,  10 
Yt  B.,  640. 

(3)  Co.  litt,  361,  a;  2  Kent's  Cool,  134;  I  Inst,  861;  9  Mod.  B.,  48. 
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action  and  her  chattels  real,  (a)  The  former,  in  oaeie  of  her  death, 
if  not  oolleoted,  go  to  her  representatives,  and  not  to  her  husband; 
bat  the  chattels  xeal,  upon  suoh  ^u  ev-eat,  go  to  the  husband  by 
ooQunon  law.  Q>)  He  does  not  hold  them,  by  foiee  ci  a  statute, 
as  administrator,  the  avails  of  which  are  to  be  apjdied  to  the 
payment  of  the  debts  of  the  wife ;  bulihehoidsth^xiasbisown: 
it  being  one  of  his  marital  rights  tiiat  his  wife's  chattels  real, 
upon  her  death,  shall  belong  to  him  absolutely.  (1) 

K  the  husband  mortgage  the  wijEe's  term,  and  she  die,  the 
equity  of  redemption  belongs  to  him.  The  wife's  term  is  for* 
feited  by  attainder  of  the  husband.  (2)  Hob.,  8.    Plow.,  263. 

*It  is  frequently  observed  in  the  elementary  writers,  that 
husband  and  wife  are  joint-tenants  of  her  leases ;  and  that  ^  -* 
by  the  jus  acareacendi  of  joint-tenancy,  the  estate  must  belong  U> 
the  survivor.  If  it  be  true,  that  husband  and  wife  are  in  fact 
joint-tenants ;  and  if  this  be  the  reason  why  he  takes  h^  chattels 
real  as  survivor,  on  the  death  of  his  wife;  it  will  destroy  the 
righf  of  the  husband,  as  husband,  to  her  chattels  xeal,  in  those 
states  where  the  jus  acereaosndi  is  not  acknowledged  to  be  the 
law  of  the  land.  Of  course,  on  the  death  of  the  wife,  her  chat- 
tels real  must^  in  those  states,  go  with  the  rest  of  her  personal 
property  to  her  administrator ;  and,  in  his  hands,  will  be  assets  to* 
pay  her  debts.  (S) 

(i^iVflK.,flnL  ^  isoo.,Mi,tio. 


0)  Wliittaker  v.  Whitt«ker»  6  John.,  U2. 

(2)  But  a  note  and  mortgage  to  huflband  and  wife,  if  the  hnsband  dies  QnA,  906s- 
to  tlie  wife,  and  not  to  the  adinimstrator  of  the  husbaad.  Dcaper  v,  Jackson,  IS^ 
Maaa  Bep.,  480.  And  where  the  equitj  of  redemptiony  is  leserred  to  hvsbaad  and 
wife»Ubelongato«heirifeif  BhaanzyireahiBOL  Pitt  v.  Pitt^  1  Tom.  Ch.  Bepw,  180^ 
BacwAbr.titBar.aFem.  Biita6etkeoaa»«f  Biohard8Qii.«.Qi^ggett,4yt.Bap.,3as. 

Held,  that  the  wife  waa  entitled  to  aumvocahip  in  moBejr  aacared  to  hararif  and 
her  hnaband  Ijjm.  pronuaaofy  note  or  eertiaeato  of  d^iioeit,  no  other  faets  appearing* 
Orphan  Ai^um  ti  Stnan,  2  Biadt  ^.  7.),  34.  So  alaa  an  agreemait  to  pay  to 
hnahand  and  wtfe  dating  Hie  lif»of  the  longeat  li^w  agi:v«D  anni,  auryirea  to  the 
wife  after  the  daatli  of  thaJraabandy  and  aha  may  aaaign  it  Prindle  v^.  Oarutheca^ 
15H.T^4a5.  8eaal8oP!k6  9.GoUin%33Maina,3a;  Wright «.  Saddler,.  20  If,  T^ 
)23;  stocky  v.  Keefe'a  Bzeo^,  26  Peon.,  8») ;  Tonef  «.  Toney,  4  Yam^  430. 

(3)  The  relatum  of  Joiatptenanta,  hetwean  huaband  and  wifii,  iahelieYed  to  exist 
only  hi  the  State  «f  Oon^eelicajU  WUtUea^  «^  Fuller,  11  (>)na.  Bep.>  331    laOhiow 
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But  I  apprehend,  that  the  position  of  the  elementary  writers, 
before  alluded  to,  is  unsound.  To  constitute  a  joint-tenancy,  the 
title  of  the  tenants  must  commence  at  the  same  time.  They  hold 
by  one  joint  title,  and  in  one  right;  and  the  title  always  arises 
from  the  act  of  the  parties,  and  never  by  operation  of  law.  The 
title,  which  the  husband  obtains  to  his  wife's  chattels  real,  bears 
no  resemblance  to  a  joint-tenancy ;  for  the  title  of  the  wife  ac- 
crues before  the  title  of  the  husband ;  whereas  to  have  constituted 
a  joint-tenancy,  it  must  have  occurred  at  the  same  time. 

The  wife  is  entitled  in  her  own  right  in  fee,  whilst  the  husband 
is  entitled  in  her  right  during  coverture^  But,  to  constitute  a 
joint-tenancy,  the  tenants  must  hold  in  the  same  right  The 
husband's  right  to  the  chattels  of  the  wife  arises  from  operation 
of  law;  but  a  joint-tenancy  is  never  created  by  operation  of  law. 
I  apprehend,  therefore,  that  the  husband  cannot  be  considered  as 
holding  such  estate  as  joint-tenant  with  the  wife;  and  of  course 
that  there  ought  not  to  be  any  difference  between  the  English 
law  and  the  law  of  those  states  where  the  jtis  accrescendi  of  joint- 
P*241  *®^*^97  ^  rejected,  respecting  the  interest*  which  the  hus- 
band takes  in  the  wife's  chattels  real ;  for  the  husband's 


where  the  doctrine  that  they  are  tenants  of  the  entirety  is  rejected,  they  are  tenants 
in  common.  Sergeant  v.  Stienbergei',  2  Ohio  Rep.,  346.  The  true  doctrine  in  most 
•of  the  states  is  thus  dedarod  by  Chief  Justice  Nelson,  in  Barber  v.  Harris,  15 
Wend.,  617.  The  husband  and  wife,  in  contemplation  of  law,  are  but  one  per8(», 
and  therefore  mcapable  of  holding  either  as  joint-tenants  or  tenants  in  common. 
Each  is  seised  of  the  entirety,  per  tout  et  nanpermy;  and  being  but  one  person 
there  can  be  no  moiety  or  separate  estate  between  them ;  and  the  husband,  there- 
fore, cannot  forfeit  or  alien  the  whole  estate,  because  the  whole  of  it  belongs  to  the 
wife  as  well  as  him.  If  a  gnrnt  is  made  to  husband  and  wife  and  a  third  person, 
the  husband  and  wife  have  one  moiety,  and  the  third  person  the  other;  so  if  the 
grant  be  to  husband  and  wife  and  two  others,  the  husband  and  wife  take  one-third 
only.  Johnson  v.  Hart^  6  Watts  &  Serg.,  319 ;  see  also  Qreenlaw  v.  Greenlaw,  13 
Maine  Bep.,  186 ;  Den  v.  Whitmore,  2  Dev.  &  Bat,  63*7 ;  Doe  v.  Parratt,  6  Term 
Hep.,  662 ;  Taul  v.  Campbell,  7  Yerg.,  319;  Jackson  v.  ICcConnell,  19  Wend.,  175; 
16  John.  Bep.,  116;  6  John.  Gh.  Bep.,  437 ;  2  Black.  Com.,  182;  Cruise  Dig.  Real 
Prop.,  tit  18;  Joint-Tenancy,  dL  1,  §  35;  2  Yem.,  120.  It  is  said,  however,  that 
they  may  be  made  tenants  in  common,  by  expreM  words,  by  a  gift  to  them  during 
coverture.  Preston  on  Abstracts  of  Titie,  41. 

A  husband  and  wife  who  are  tenants  in  conmion,  cannot  constitute  adverse  p•^ 
•ties  in  aB  action  to  compel  partition.  Howe  v.  Blander,  21  Yt,  315. 
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title  does  not,  in  England,  depend  on  that  doctrine.  The  reason, 
therefore  (for  anything  that  appears),  why  the  husband  should 
have  the  chattels  real  of  his  wife,  on  her  death,  is  as  strong  in  all 
parts  of  this  country  as  in  England.  It  is  a  proyisiou  of  the 
common  law,  I  apprehend,  which  we  have  adopted.  Although 
the  husband  has  the  most  unlimited  power  of  disposing  of  the 
chattels  real  of  the  wife  during  coverture,  so  that  even  a  lease  by 
him,  to  commence  after  his  death,  will  be  good ;  yet  he  cannot 
devise  them  away  by  wilL  I  presume  that,  when  a  husband  dis* 
poses  of  them  by  lease  to  commence  at  his  death,  it  must  be  a 
disposition  for  a  Ixmafiie  valuable  consideration.  The  law  will 
not  prevent  him  from  reaping  the  advantage  which  will  arise 
firom  a  sale;  but  it  will  prevent  him  from  disposing  of  them 
gratuitously  to  the  disadvantage  of  the  wife. 

If  the  husband  lease  the  wife's  term  and  die,  the  rent  is  to  be 
paid  to  the  husband's  executor.  It  will  make  no  difference  if  he 
had  leased  only  part  of  the  term ;  for,  although  the  wife,  on  such 
an  event,  is  entitled  to  the  reversion,  yet  rent  is  not  incident  to 
the  reversion  of  a  term  for  years,  (a)  (1) 

Bristow  V,  Heath  was  as  follows :  Husband  takes  a  wife  who 
had  a  term  for  twenty  years.  The  husband  leases  it  for  ten 
years,  for  an  annual  rent,  reserved  to  him  and  his  executors ; 
and,  before  the  expiration  of  the  ten  years,  the  husband  dies. 
The  question  was,  to  whom  the  rent  was  to  be  paid.  Two  of 
(he  justices  held  that  the  rent  was  gone,  and  payable  to  no  per- 

(^Oro.BUa.,KPr;PopM6;  )foor.,806;  Co. Lltt, 861 ;  lBolL,8M;  Flow.,41S. 

(1)  Gro.  Car.,  344;  Go  litt,  300 ;  Cro.  Eliz.,  33,  279 ;  Bro.,  tit  Charge,  3 ;  Qodb., 
279 ;  2  Keb.,  299 ;  Vent,  259.  From  these  ancient  authoritiea,  and  also  those  cited 
in  the  text,  it  seems  that  sach  rent  is  to  be  paid  to  the  husband's  executor,  and  not 
to  the  wife,  althoogh  she  owns  the  reversion;  because  she  is  not  a  par^  or  privy 
to  the  lease,  and  the  rent  is  not  incident  to  the  reversion ;  and  it  seems  that  al- 
ihoogih  the  wife  were  a  party  to  an  under  lease,  she  would  not  be  entitled  to  the 
arrears  of  rent  due  on  the  hosband's  death,  but  if  the  rent  had  been  reserved  by 
the  husband  to  himself  and  wife,  she  would  be  entitled  both  to  the  fiiture  rent  and 
to  the  arrears  due,  because  they,  remaining  hi  action  and  being  due  in  respect  of 
the  Joint  Interest  of  the  husband  and  wife  in  the  term,  would,  with  theur  principal 
the  term,  survive  to  the  wife.  Bae.  Abr.,  tit  Bar.  k  Fem.  (D.X  a.  17 ;  Bop.,  Bar.  k 
FeoLf  a  6,  g  2. 


84  BEEVE's  DOMSSXIC  JIELATIONS 

son.  Tke  otht$r  justice  held  that  the  wife  was  entitled.  They 
all  agreed  that  the  executor  was  not  entitled.  I  am  not  able  to 
discern  on  what  principle  this  decision  was  founded.  Certainly 
the  husband  has  a  right  to  dispose  of  party  or  of  the  whole,  of 

r26*l  ^^®  ^^®'*  *®""^  ^y  ^®  ^^  ^^  l^f^  though  *  he  oanaot 
**      -'  dispose  of  it  by  wilL    If  he  had  sold  it,  the  sale  would 

have  been  yalidi  and  the  purchase-money  would  have  been  hus. 

His  leasing  it  for  part  of  the  term  is  a  disposition  pro  tarUo;  and 

how  his  reserving  the  rent  to  be  paid  annually  should  make  a 

difference,  I  do  not  perceive.    That  he  meant  to  appropxiate  the 

avails  of  it  to  himself  for  ten  years^  is  apparent  from  his  reserv 

ing  the  rent  to  himself  and  his  executors ;  and  this  the  husband 

has  a  right  to  do.    It  seems  to  me  that  the  opinion  that  the  rent 

eeased  was  unreasonable ;  for  the  lease  was  valid.    The  leasees 

ought  not  surely  to  have  the  enjoyment  of  the  land  without 

paying  the  rent ;  and  the  wife  could  not  be  entitled  to  the  rent, 

fi)r  her  husband  had  disposed  of  the  term  for  ten  years,  reserving 

the  rent  to  himself. 

If  a  wife,  possessed  of  a  term  for  years,  marry  an  alien,  ber 
husband  obtains  no  right  U>  dispose  of  this  term,  (a)  (X) 

The  husband  has  the  same  power  over  leases,  in  trust,  for  the 
benefit  of  the  wife,  unless  given  to  her  separate  use,  as  over  leases 
granted  directly  to  her,  and  to  the  profits  arising  from  thexn^ 
unless  the  term  be  settled  as  a  jointure,  or  for  maintenance  of 
the  wife  after  his  death.  2  Ch.  Ca,,  86 ;  Pree.,  82 ;  Bukt,  118. 
There  see  the  case  where  a  femme  sole  conveyed  her  land  by 
leases  to  trustees  for  herself,  and  married  and  received  the  rents; 
part  of  the  avails  she  let  out,  and  took  bonds  and  other  securi- 
ties, and  died.  (6)  TSie  question  arose,  whether  the  husband 
must  hold  this  estate  as  her  administrator,  as  he  did  her  chosea; 

(•)  101faft.t  104  <l)  Vim.,  7,  la 


(1)  In  aupport  of  tUa  pooilioii  m»  1  Oculae  on  Beal  Bropectji  SiSS.  Kor  eux 
be  be  a  teoimfe  hj  the  cnrte^.  %  B^,  36;  1  Vent,  4lt. 

The  alifinai^  of  a  hu$bend  does  not  prevent  tbe  vesting  in  him,  npoo  tiM  dettii 
of  his  wife,  of  the  entire  estate  of  the  lend  oonveyed  in  fee  tahinia^  and  wife 
tuljeot  onlf  to  the  pavaoiQunt  ri^ht  of  the  pec^  i^k»  oAoe  firaad  or  eaobMl. 
Wxight «.  Saddler,  20  N.  T.,  320. 
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or  in  lus  own  rig&t  as  husband.  It  was  adjudged  that  he  held 
such  terms  and  their  avails,  as  husband,  and  need  not  inventory 
the  same.  This  case  is  citssd  in  Hob.,  S.  There  are  cases  in 
which  a  different  doctrine  is  holden.  Cro.  Eliz.,  466 ;  Tath.,  155 ; 
2  Free.,  62.  (1) 

Oro.  Eliz.,  287,  Poph.,  4,  are  authorities  to  prove  that  a  hus- 
band's lease  of  a  term  of  years  belonging  to  his  *  wife,  for    ^ 
a  certain  number  of  yeais,  to  commence  immediately  on  *-      ^ 
his  death,  is  valid. 

AJemme  leasee  for  twenty  years,  marries.  The  husband  leases 
the  &rm  fbr  ten  years,  and  dies  before  the  expiration  of  the  ten 
years.  The  eJ^ecutor  of  the  husband  has  the  rent  for  the  residue 
of  the  ten  years,  and  the  wife  for  the  residue  of  the  term,  (a)  (2) 

The  chattels  real  of  the  wife  are  not  only  liable  to  be  disposed 
of  voluntarily  by  the  husband,  but  they  may  be  taken  on  execu 
tion  by  a  creditor  of  the  husband.  Her  choses  cannot  be  taken 
on  execution,  except  her  mortgages,  which  may  be  taken;  choses 
being  a  species  of  property,  which,  upon  the  principles  of  the 
common  law,  cannot  be  sold.  (5) 

(1)  Bon.  Abr.,  343.  It  is  true  that  the  troat  of  the  Wife's  tenn  ma^  be  aold  by 
the  hneband,  ae  well  ae  the  tenn  itBel^  and  it  is  a  matter  of  no  importanoe  whether 
it  be  tlie  trtut  of  a  present,  aototd  and' vested  interest  in  the  term  (Pr.  in  Oh.,  4ld ; 
Factor  v.  Bamyne,  S  Tem.,  970;  Batee  t.  Dandy,  2  AtlL,'40f),  or  of  a  oonttng^ent 
er  poaAle  iatereet,  prorided  the  ibtoratt  be  a  legftl  o&e^  ^  ^  Buoh  an  liitereet  as, 
upon  the  determhiatkmof  the  pmvioua  estate^  or  the  happening  of  the  oontingency, 
will  immediately  oome  to  the  possession  of  the  wife,  unless,  perhaps,  in  those  cases 
where  t&e  posnbility  or  contingency  is  oC  such  a  nature  that  it  cannot  happen 
daring  the  husband's  lifetime.  Oo.  litt,  46;  B.  Hutt,  IT;  1  SallL,  386.  But  it  is 
an  exo^yttoD  to  tidtf  rulfi^  sC  feait  in  equi^,  thftt^  if  alUtamoreseecutoryintereetln 
a  term,  or  other  chattel,  be  provided  for  the  wife,  with  the  husband's  consent,  he 
cannoft  dispose  of  it  fhnn  her,  as  it  would  be  tSie  height  of  absurdity  and  injustice 
that  he  should  thus  be  permitted  to  defeat  his  own  contract.  But  tSiis  supposes 
the  provisbn  to  haye  been  made  hrfore  marriage,  fiuv  if  it  be  made  subsequent  to 
the  marriage,  it  is  a  mere^  voluntary  act,  and  void  against  an  assignee  for  a  valuable 
consideration.  Boyley  v.  Perfue,  1  Gl  Cas.,  226;  Turner's  Case,  1  Yem.,  7;  Pitt  v. 
Hunt,  n>id.,  18.  But  a  settlement  made  by  a  stranger  upon  the  wife  after  her 
marriage  is  good,  unless  the  husband  expressly  dissents  fh>m  it  Picquet  v.  Swani 
4  Uass.  0.  0.  Bep.,  443. 

(2)  Bac;  Abr.,  tit.  Bar.  k  Fern.,  and  see  note  1,  page  24. 


86  reeve's  domestic  relations. 

It  is  Baid,  that  if  the  husband  charge  the  chattels  real  of  the 
wife,  that  this  shall  not  bind  her.  (a) 

If  a  femme  sole  be  owner  of  chattels  real,  and  be  dispossessed 
thereof  and  then  marries  and  dies,  the  husband,  never  haying 
obtained  possession  thereof  daring  the  ooverture,  is  not  entitled 
to  i%  but  it  belongs  to  the  administrator  of  the  wife,  as  her  cho- 
ses  do.  (1) 

A  possibility  in  the  wife,  to  a  chattel  real,  does  not  vest  in  the 
husband.  The  wife  owns  a  term  for  years,  but  is  dispossessed, 
and  marries  and  dies  before  possession  obtained ;  this  possibility 
does  not  surviye  to  the  husband,  but  goes  to  her  administrator. 
So  too,  where  the  husband*  marries  a  wife,  owner  of  a  term  for 
years,  and  who  had  disposed  of  it  to  J.  S.,  for  a  term,  if  he,  J. 
S.  live  so  long:  here  is  a  possibility  in  the  wife,  that  J.  S.  may 
die,  before  the  term  ends :  and  if  he  do,  the  wife  and  husband 
being  both  dead,  the  term  wiU  not  go  to  the  husband's  executor, 
but  to  the  wife's.  (6)  (2) 

If  the  wife  be  possessed  of  chattels  real,  as  executrix,  the  hus- 
band is  not  entitled  to  them,  although  he  survive  her. 
r«97l  ''^When  a  term  fi>r  years  is  granted  to  a  trustee  for  the 
^  ^  use  of  a  fenmie  sole,  and  she  marries  and  dies,  the  husband 
is  not  entitled  to  the  use,  but  the  administrator  of  the  wife :  nei- 
ther can  the  husband,  during  the  coverture,  grant  away  the  use 
or  charge  the  term  with  incumbrances,  (c)  The  only  benefit  that 
he  can  have,  is  the  usufruct  during  coverture.  (8) 

By  marriage,  the  husband  acquires  the  usufruct  of  all  the  free- 
hold estate  of  the  wife,  that  is  to  say,  of  all  her  lands,  tenements, 
and  hereditaments,  which  she  has  in  fee  simply  fee  tail,  or  for 
life,  during  the  coverture.  This  estate  is  a  freehold  estate  in  the 
yiew  of  the  law,  being  an  estate  for  life,  since  it  may  by  possi- 

(a)lBon,8M. 

(»)  Co.Lltt..8Sl:  lBon.Alir.,845;  SShow.,S8i;  lAtk.,91;  S n>ld., 67, 4S0 ;  SP.Wma^ 
6N ;  8  n>idM.ll ;  1  Brown,  ttO. 
(4)  Cro.  Bile.,  466. 


(1)  2  Kent's  Com.,  134;  1  Cruise  Dig.,  263. 

(2)  9  Mod.,  43 ;  Ibid.,  104. 

(3)  So  if  a  ftitnre  or  ezecutorj  interest  in  a  term,  or  other  chattel,  be  proTided  for 
the  wife,  with  the  consent  of  her  husband,  he  cannot  afterwards  dispose  of  it.  Bac^ 
Abr.,  tit  Bar.  &  Fem^  a  in  note. 
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bility  last  duriBg  his  life;  and  having  no  certain  determinate 
period,  (a)  (1) 

The  fee  of  the  land,  however  (where  the  estate  is  a  fee),  still 
remains  in  the  wife;  and  any  injaiy  to  the  inheritance  by  tres- 
pass, as  by  catting  down  trees,  burning  fences,  palling  down 
houses,  is  considered  as  an  injury  to  her.  If  an  action  be  brought 
for  the  purpose  of  recovering  on  account  of  such  injury,  it  must 
be  brought  as  well  in  the  name  of  the  wife,  as  in  the  name  of  the 
husband;  but  the  usufruct  is  the  husband's ;  and  for  an  injury 
to  that,  as  the  destruction  of  crops  growing  on  the  land,  the  hus- 
band alone  is  entitled  to  redress.  (2) 

In  Palmer,  818,  it  is  holden,  that  if  a  wife  survive  her  husband, 
she  shall  have  an  action  of  trespass  for  a  trespass  committed  upon 

(a)  Oo.LUt.,3Bi 


(1)  Ab  governor  of  the  familj,  he  is  so  far  master  of  it  as  to  reoeive  the  profits 
of  her  real  estate  during  her  life.  Bac.  Abr.,  tit  Bar.  ft  Fern.,  1  Boper  on  Husband 
and  Wife,  chap.  2d  (2d  edit.);  Bailey  v.  Duncan,  4  Monr.,  260;  Weller  v.  Baker,  2 
Wils.  Sep.,  423 ;  Kennej  v.  Udall,  3  Cow.,  690 ;  where  under  some  circumstances 
this  ri^t  of  the  husband  will  be  taken  away.  This  interest  of  the  husband,  where 
it  consists  of  receiving  the  profits  on  real  estate,  may  be  taken  on  execution  against 
the  husband.  Mattock  v.  Steams,  9  Vt  Bep.,  326. 

The  husband  may  convey  his  estate  by  the  curtesy.  Traak  o.  Patterson,  29  Maine, 
502.  The  conveyance  by  the  husband  of  the  fee  of  his  wife's  estate  passes  his  life 
estate  and  no  more.  Miller  v.  Shackleford,  3  Dana  (Ky.),  291. 

In  many  of  the  states,  the  husband's  usufruct  of  the  wife's  freehold  during  cov' 
ertuTS  is  abolished.  See  Act  of  1860,  Laws  of  N.  T.,.  ch.  90;  also  Acts  of  1848, 
1849,  securing  to  married  women  their  proper^. 

Act  of  1848,  of  Pennsylvania,  Dunlop's  Laws  of  Penn.,  1124,  1125;  Statutes  of 
Minnesota,  1840,  1868,  p.  671,  §  106;  Compiled  Statutes  of  Michigan,  1867,  p.  73; 
General  Statutes  of  Massachusetts,  1860,  ch.  108,  p.  637,  §  1;  B.  &  of  Wisconsin, 
1868,  ch.  96,  p.  671,  §  ^;  B.  &  of  Indiana,  1862,  ch.  62,  p.  321;  Bevised  Code  of 
Laws  of  Mississippi,  1867,  art  23,  p.  336. 

In  Vermont,  the  rents,  issues  and  profits  of  the  real  estate  of  any  married  woman, 
and  the  interest  of  her  husband  in  her  right  in  any  real  estate,  which  belonged  to 
her  before  marriage,  or  which  she  may  acquire  by  gift,  grant,  devise  or  inheritance 
during  coverture,  are  exempt  from  sale  for  the  separate  debts  of  her  husband,  and 
no  conveyance  of  the  same  is  valid  unless  she  Join  her  husband  in  such  conveyance. 
Compaed  Statutes  of  Vermont  of  1860,  p.  401,  §  16.  The  statutes  do  not  h.ive  a 
retroacdve  operation.  Perkins  o.  Cotrell,  16  Barb.,  446;  Vartie  v.  Underwood,  18 
Barb.,  665;  Burrows'  Appeal,  22  Pezm.,  164;  Eidd  v.  Montague,  19  Ala.,  619. 

(2)  1  Chit  PI.,  63;  Babb  v.  Perley,  1  GreenL  Bep.,  6. 
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Irar  land  daring  eorertaie.  Hub  mufit  be  imd»mtdod  nith  aonw 
qualification.  If  the  trespass  be  of  such  a  nature  as  to  itijui^tbe 
firaebold)  as  pulling  down  a  hoose,  or  eattiBg  down  trees^dbe  is  en- 
titled to  an  aotion ;  bal  tf  it  be  an  injury  done  to  the  emblem^tt, 
she  can  have  naaotion  for  this,  for  they  do  oot  bdeng  to  her.  (1) 
A  wife  is  lessee  for  lift.    The  kiior  aftmrwaris  leames  to  the 

r^81  ^^^^"^^^^^  ^^  ^^  ^^  ^^''^  ImiA  for  their  lives.  They* 
''  are  not  joint-tenants;  for  the  title  of  the  w^  asonied  be- 
fore that  of  the  husband,  and  the  title  of  j^HBt-tmants  most  aocroe 
at  the  same  time,  (c^  (2)  The  husband  holds  Ike  land&  duriog 
coverture,  in  the  right  of  his  wifo  only,  and  after  her  death,  the 
seoond  lease  aecrtMM,  by  way  of  remainder,  for  the  term  of  his 
own  life.  A  remaindw  must  be  created,  when  the  particular 
estate  is  created ;  but  the  wife's  estate  was  created  before,  .and  it 
would  not  commence  in  ftiture,  on  the  wife's  death,  for  it  iB  a 
freehold  estate. 

On  the  death  of  l^e  husband,  in  the  lifetime  of  the  wife,  the 
fee  of  her  land  remains  in  the  wife :  neither  his  heirs  nor  execa- 
tora  have  any  interest  therein ;  but  the  emUem^its  growing  upoa 
the  land  belong  to  his  estate.  Although  they  adhere  to  the 
fineehold,  yet  they  are  viewed  in  this  case  as  personal  property, 
and  vest  in  his  executors,  who  have  a  right  to  enter  upon  the 
land  for  the  purpose  of  gathering  the  emblements.  When  » 
husband  is  seised  of  land  in  right  of  h»  wife,  and  she  dies  with- 
out issue  by  him  bom  aKve,  so  that  the  husband  has  no  estate 
by  curtesy  therein,  and  the  land  descends  to  the  heir  of  the  wife, 
if  the  husband  has  sown  or  planted  the  land  he  is  entitled  to  the 
emblements,  (b)  (S) 

Uh  Co.  Utt.,  MO. 

lb)  Co.  Litt,  851;  noct  A  Stn.,  1  IMal.,  cap.  7. 

(1)  1  Chit  Fl.,  641 ;  Com.  Dig.,  tit  Bar.  k  Fern.,  3  a. 

(2)  Kor  would  they  be,  if  the  estate  oommenoed  in  both  at  the  same  moment,  for 
they  cannot,  dnring  oorertore,  take  separate  estates.  Note  1,  p.  23.  Green  v.  Kiiig, 
2  Black.  Bep.,  1211 ;  Rogers  v,  Benson,  6  John.  Ch.  Bep.,  431 ;  Sutliff  v.  Forgcj, 
I  Cow.  Bep.,  89 ;  Doe  v,  EaTiland,  3  Cow.  Bep.,  277 ;  Den  v.  Hardenburgh,  5  Hals. 
Bep.,  42 ;  Thornton  v.  Thornton,  3  Band.,  179 ;  Jackson  v.  Stevens,  16  Johns.  Bep., 
110;  Oarson  v.  Cairns,  20  John.,  301;  Jackson  v.  Carey,  16  John.,  302. 

(3)  So  where  the  husband  and  wife  are  divorced  cattfa  jprvsamft^adua,  and  the 
husband  has  sown  the  land  previous  to  such  divorce,  he  will  be  entitled  w  the 
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On  tbe  deftth  of  the  wife  in  tbe  lifetime  of  the  husband,  the 

leal  estate  of  the  wife^  aS  which  she  died  seised,  descends  to  her 

heiiB-atrlaw.    The  husband's  interest  theiiein  is  at  an  end,  unless 

he  had  bj  his  wifb  a  child  born  aUye  which  could  have  inherited 

the  estate  if  it  had  been  alive  at  the  death  of  its  mother.    In 

stidi  case^  tbe  husband  woold  have  been  entitled  to  a  freehold 

estate  in  such  inhmtanoe  during  his  life,  by  the  curtesy.  (1)   To 

entide  the  husband  to  an  estate  by  curtesy,  the  wife  must  not 

only  have  a  title  then^to,  but  must  hare  been  actually  seised  ■ 

during  die  corerture,  of  an  estOite  in  fee  simple,  or  fee  tail ;  and 

he  must  have  had  by  such  wife  a  child  born  alive,  which  could 

have  inherited  *  the  estate.    This  would  be  the  case  in  r^^Q-j 

every  instance  where  tiie  edtate  was  a  fee  simple,  and  in  ^      "^ 

almost  an  the  cases  where  it  was  a  fee  tail ;  but  if  the  estate  had 

been  given  to  her,  and  the  male  heirs  of  her  body,  and  the  child 

born  alive  had  been  a  female,  such  child  could  not  have  inherited 

the  estate,  and  the  hoAand  could  not  be  entitled  to  his  curte^. 

So,  if  it  had  been  given  to  her  and  the  heirs  of  her  body,  by  her 

then  husband,  X  S.,  and,  being  a  widow,  she  should  marry  A, 

and  by  him  have  a  child  bom  alive,  yet  such  a  child  could  not 

have  inherited  the  estate^  and  her  husband,  A,  could  not  be 

tenant  by  the  curtesy.    A  man  cannot  be  tenant  by  the  curtesy 

of  an  estate  in  i^mainder  or  reversion,  unless  the  particular  estate 

be  ended  during  the  coverture.  (2) 


tmblements;  ftit^  although  Oie  divoroe  is  the  act  of  the  parties,  yet  the  sentenoe 
wtast  disBolvM  tbB  marriagd  is  the  Judgment  of  the  law,  ei  judicium  reddOur  in 
iaritum.  Oland'a  ca^  5  Sep^  116,  a. 

Bee  alflo  Kattocks  «.  Steama,  9  Ti  E.,  326,  arguendo.  A  lease  hy  a  husband  of 
lands  which  he  holds  hi  the  right  of  his  wife,  will  operate  so  far  in  the  tenant's 
finror  as  to  e&tiae  him  to  the  emblements.  1  Tyler's  Vt  IL,  409;  2  Kent's  Com., 
131;  Booney's  case,  2  VenL,  822. 

(1)  DeOrey  V.  Biduu'dflon,  3  Atk.,  469;  Gentry  v.  Wagstafif;  3  Dev.  K.  0.  Bep., 
3T0;  etodaititf.  Gibbfl,  1  SuflajL,  263;  Sterling  v,  Penlington,  1  Viner,  149.  See 
atoo  Jackson  v.  SelUck,  8  John,  fiep.,  202;  Clay  v.  White,  1  Munf.,  162 ;  Green  v. 
Liter,  8  Cranch  Bep.,  249;  Davis  9.  ICason,  1  Peters'  XT.  S.  Bep.,  603;  Smoot  v. 
lAcatt,  1  Stew.  Ala.  Bep.,  t4. 

(2)  4  Kent* s  Com.,  27.  To  create  an  estate  by  the  curtesy,  four  things  must 
concur:  marriage,  seisin  of  the  wife,  issue,  and  death  of  the  wife.  The  law,  on 
tbe  death  of  the  wlft.  Tests  the  estate  in  the  husband  without  entry:  Ids  estate 

12 
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Hasband  and  wife  are  entitled  to  land  in  right  of  tbe  wife,  of 
wbioh  they  are  diaseiaed,  and  the  disseisor  dies,  and  the  land 
descends  to  his  heir ;  the  husband's  right  of  entry  upon  the  land 
is  taken  away.  If  the  husband  die  before  the  wifs,  her  right  of 
entry  is  not  taken  away,  (a)  If  the  wife  had  been  disseised 
before  she  was  married,  and  afker  marriage  the  disseisor  dies;  in 
such  case  the  wife's  right  of  entry  is  taken  away ;  for  it  is  said 
that  it  was  her  folly  to  marry  such  a  man  as  would  not  enter. 

(a)  Oo.  UtL, MB;  7 H.  7,  M. 

oommenoes  with  the  birth  of  issue,  and  is  perfected  on  the  death  of  his  wife.  4 
Kent* s  CoDL,  28.  But  in  some  States  the  rule  has  been  carried  fhrther.  In  Bosh 
V.  Bradley,  4  Day's  Bem  309,  and  again  in  Kline  «.  Beebe,  6  Conn.,  4H  it  is  eaid 
that  it  is  sufficient  for  the  daim  of  curtesy  that  the  wife  had  title  to  the  land, 
though  she  was  not  actually  seised ;  snd  in  New  York  it  is  held  that  there  need 
not  be  an  actual  entry,  or  jmcU*  posaeasio,  of  the  land  by  the  husband  or  wife  during 
coverture,  in  order  to  entitle  the  husband  to  his  tenancy,  proyided  the  jSemme  was 
the  actual  owner.  Jackson  9,  SeUick,  8  John.  Rep.,  202 ;  and  where  she  is  the 
owner  of  waste  or  uncultiyated  landS)  not  held  adversely,  she  is  considered  as  seised 
in  fifect)  though  no  actual  entry  was  ever  made.  Green  v.  Siter,  8  Granch,  249;  Dt 
yis  V.  Mason,  1  Pet,  503;  Clay  v,  White^  1  Munf.,  162;  Smoot  v.  Lecatt,  1  Stow^ 
690,  per  DuirCAV,  J. ;  8  Serg.  ft  Bawle,  76 ;  but  a  mere  naked  seisin  by  the  wife, 
as  trustee,  will  not  be  sufficient  to  make  the  husband  tenant  by  the  curtes)^, 
although  she  has  the  beneficial  interest  in  the  reversion.  Chew  «.  The  Oommiasioih 
ers  of  Southwark,  6  Bawle,  160. 

There  must  be  issue  bom  aUve.  Marsellis  v,  Thallhimer,  2  Paige^  36.  As  to 
what  may  be  considered  a  birth,  see  Bouv.  L.  D.,  tit  Birth. 

The  actual  seism  of  the  wife  held  necessary  to  curtesy  in  the  following  cases: 
Orr  V.  Hollidays,  9  B.  Konr.,  69;  Petty  v.  Malier,  16  Ibid,  691. 

Constructive  seisin  was  held  sufficient  in  the  following:  Day  v.  Cochran,  241CaL, 
261;  Stephens  «.  Hume,  25  Ibid.,  349;  Merritt  v.  Home,  6  Ohio  (N.  S.X  307. 

The  receipt  of  rents  and  profits  sufficient:  Powell «.  Gossom,  18  B.  Monr.,  179. 

In  Pennsylvania  dower  and  curtesy  are  incident  to  both  legal  and  equitaUe 
estates.  Dubs  v.  Dubs,  31  Penn.,  149. 

If  a  husband  takes  proper^  devised  for  the  benefit  of  his  wife,  as  trustee^  he 
cannot)  after  divorce,  daim  curtesy.  Schock's  Appeal,  33  Penn.,  351. 

It  was  held,  in  the  case  of  Yrooman  v.  Shepherd  (14  Barb.,  441),  that  the  seism 
of  the  wife  was  sufficient  to  make  the  husband  tenant  by  the  curtesy,  notwithstand- 
ing the  possession  of  a  vendee.  The  possession  of  a  vendee  cannot  become 
adverse  to  the  vendor  until  after  the  performance  in  fVill  by  him. 

Wild  lands  held  an  exception  to  the  general  rule  of  actual  seisin,  in  Pierce  «. 

Wannett)  10  Iredell,  446. 

It  is  a  disputed  question  in  New  York  whether  the  statutes  of  1848  and  1819 
«bollihed  the  husband's  tenancy  by  the  curtesy.    It  was  held,  in  the  case  of  Bil- 
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It  is  difficult  to  perceive  more  folly  in  the  latter  than  in  the  for- 
mer case.  The  true  ground  most  be,  that  she  did  not  enter 
herself  before  she  was  married ;  but  if  such  a  wife  were  a  minor, 
and  having  been  disseised^  had  not  entered  before  marriage,  and 
the  disseisor  die,  and  her  husband  die,  she  may  enter.  In  any 
of  the  above  cases^  if  the  wife  of  the  disseisor  has  been  endowed 
of  the  lands,  the  right  of  the  disseisee  or  his  wife  to  enter  is  not 
taken  away,  for  the  wife  of  the  disseisor  is  not  in  by  descent ; 


liogs  9.  Baker,  28  Barb^  343  (Bosecranb,  J.,  dissentixig),  that  those  statutes  abo- 
lished this  estate  of  the  husband.  But  it  was  held,  in  Hurd  v.  Cass,  9  Barb.,  366, 
Chemung  Special  Term,  by  Masov,  J.,  that  the  husband  still  had  his  curtesy;  and 
an  opinion  to  the  same  effect  was  giyen  by  Justice  Suthkblamd,  in  the  case  of 
Talenoe  v.  Yausoh,  28  Barb.,  633.    See  also  Clark  v,  dark,  24  Barb.,  581. 

How  this  estate  is  aflbcted  by  the  statute  of  1860,  concerning  the  rights  and  lia- 
bilities of  married  women,  has  not  as  yet  been  decided  by  the  courts.  See  sections 
10  and  11  of  chapter  90,  Laws  of  New  York,  1860. 

In  Minnesota,  ''when  a  man  and  his  wife  shall  be  seised  in  her  right  of  any 
estate  of  inhentanoe  in  lands,  the  husband  shall,  on  the  death  of  the  wife^  hold  the 
lands  for  his  life  as  tenant  by  the  curtesy;  proTided  that,  if  the  wife,  at  her  death, 
shall  leave  issue  by  any  former  husband,  to  whom  the  estate  might  descend,  such 
issue  shall  take  the  same,  discharged  firom  the  right  of  the  surviving  husband  to 
hold  the  same  as  tenant  by  the  curtesy."  Stat,  of  Minnesota,  ch.  36,  p.  410,  §  30. 

In  Mississippi,  in  case  any  married  woman  should  die,  leaving  a  child  or  children 
by  a  former  marriage,  or  descendants  of  such  child  or  children,  and  the  husband 
surviving  her  should  be  entitled  to  curtesy  by  the  rules  of  law,  his  curtesy  in  such 
ease  shall  only  extend  to  one^hird  part  of  the  real  estate  owned  by  the  wife  at  the 
tune  of  her  death,  to  be  set  apart  and  allotted  to  him  according  to  the  rules  and 
remedy  established  for  the  allotment  of  dower.  Rev.  Code^  Miss.,  sea  6,  art  29, 
p.  337. 

In  Maine,  when  a  married  woman  dies  intestate,  her  property  descends  to  her 
hebs;  and  administration  and  distribution  may  take  place,  as  if  she  had  not  been 
married.  B.  S.,  Maine,  1867,  ch.  61. 

In  Illinois,  when  ukjfemme  cowert  dies  inteskUe,  leaving  no  minor  child  or  chil- 
dren, the  one-half  of  her  real  estate  descends  to  her  husband,  as  his  exclusive 
estate  forever.  Stat,  IlL,  of  1868,  p.  1200,  g  47. 

In  Pennsylvania,  when  a  married  woman  dies  intestate,  leaving  no  minor  child 
or  children,  nor  the  descendants  of  such  living,  the  husband  is  entitled  to  her  per- 
sonal estate  absolutely ;  otherwise  her  personal  estate  is  to  be  divided  between  her 
husband  and  such mincv  child  or  children,  share  and  share  alike;  and  if  such  child 
or  children  shall  be  dead  leaving  issue,  such  issue  is  entitled  to  the  share  of  the 
parent  Act  of  1848;  Dunlop's  Laws  of  Penn.,  1124^  1126.  "Nothing  in  this  act 
shall  be  deemed  to  deprive  the  husband  of  curtesy.*'  Act  of  1848,  above. 
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she  18  in  immediately  by  the  kasband,  and  is  not  the  heir  by  a 
title,  (a)  (1) 

By  the  tenure  of  gaveUdnd,  it  is  not  necessary  that  the  hos- 
band  should  have  by  his  wife  any  chiTd  to  entitle  l^im  to  curtesy. 

r»iim  *^®^  ^*  ^^*  *^>^  ^*®  ^  agitate  the  question  in  Con- 
'-  ^  necticuti  after  we  haye  so  long  adopted  the  common-law 
idea  on  this  subject,  perhaps  it  might  be  successfully  contended 
here,  that  the  birth  of  a  child  was  not  necessary  to  entitle  the 
husband  to  the  curtesy ;  for  our  lands  are  holden  under  the  char- 
ter of  Car.  II,  by  gavelkind,  under  which  tenure  the  birth  of  a 
child  is  not  necessary  to  entitle  the  husband  to  his  curteey.  Tha 
tenure  is  not  altered  in  this  respeet  by  any  statute^  sb  it  is  in  case 
of  dower  and  desoent  of  lands :  it  would  seem,  therefore,  as  if  it 
must  remain  as  it  originally  was,  unless  usage  to  tiie  contrary  is 
to  prevail 

By  gavelkind  tenure,  lands  descended  in  eqtotl  shares  to  all 
the  male  ohildren,  to  the  exclusion  of  the  females.  In  this  State 
we  have  a  statute  letting  in  females  to  inherit  with  the  males ; 
but  if  we  had  no  statute  upon  the  subjecty  would  not  the  law  o£ 
gavelkind  desoent  be  our  law  ? 

A  femme^  when  dok^  mortgages  her  estate,  and  then  marries, 
^e  dies,  and  the  mortgage  was  not  redeemed  during  the  mar- 
riage :  the  husband  shall  have  his  curtesy :  the  land  is  considered 
in  equity  as  a  pledge,  and  the  mortgage  does  not  alter  the  po«« 
session  of  the  mortgagor.  (2) 

It  has  been  a  litigated  question,  whetiier  a  man  could  be  8 
tenant  by  the  curtesy  of  a  trust  estate.  It  seems  to  have  been 
settied,  when  tiie  doctrine  of  uses  was  in  v(^pie,  that  a  huabaod 
oould  not  be  tenant  of  a  use,  and  as  trusts  were  in  the  room  of 

(a)  Oo.  Zitt.,  MO. 

(1)  S»  if  tha  wtfe  dafms  by  desoent  or  devise,  and  Aes  before  entry,  the  inheri- 
tanos  will  go,  not  to  her  heh*,  but  to  tbe  heir  of  the  person  last  seised,  and  the 
hosband  win  not  hate  his  ooitesy.  Jackson  v  Jadtson,  5  Cow,  Rep.,  74.  Where  a 
fgmme  m^  hi  oontemplatlon  of  marriage,  grants  a  term  of  sevenly-flve  years  in 
her  i«al  estate  to  a  trastee,  to  hold  fbr  her  nse  during  oovertm^  and  the  marriage 
tid»s  place  and  she  has  issue  and  dies,  her  husband  is  tenant  by  ^e  curtesy. 
Lowiy  «.  Steele,  4  Ohio  Bep.,  170. 

(2)  Casbome  «.  English,  1  Atk.,  606;  Chit  Eq.  Dig.,  1,  362. 
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uaesi  and  indeed  were  the  same  thing  revived  undei  a  new  name, 
it  was  urged  that  there  could  be  no  curtesy  of  a  trust;  but  by 
more  modem  decisions  it  has  been  settled  that  a  husband  can 
be  tenant  bj  the  curtesy  of  a  trust  estate,  (a)  A  husband  cannot 
be  tenant  by  the  curtesy  oif  the  separate  xeal  estate  of  the  wife. 

(J)  a) 

When  a  woman  leases  her  lands  Sox  rent,  and  marries,  the 
husband  is  entitled  to  the  rent^  for  this  comes  in  lieu  of  the 
improvement  of  the  land»  and  is  indeed  the  usufruot :  *  and  ^^^^^ 
if  the  husband  die,  and  rent  be  in  anear,  which  accrued  '*  ^ 
during  coverture,  such  rent  belongs  to  the  e:cecutor  of  the  hus- 
band. (2) 

If  a  femms  Ies$or  many,  the  husband  is  entitled  to  receive  the 
rent;  aud  it  is  laid  down  in  Palmer,  210,  that  a  pajrment  to 
the  wife  shall  not  djsohaige  the  lessee,  although  he  had  no  notice 
of  the  marriage.  Such  a  decision  is  destituto  of  principle.  When, 
by  Qontract,  a  person  is  boimd  to  pay  money  to  another,  the 
payment  is  well  made  to  the  person  with  whom  the  coatiact  is 
made,  untU  the  debtor  has  notice  that  another  has  a  right  to 
receive  the  money.  Thia  i»  the  ruk  in  all  other  cases ;  and  I 
can  perceive  no  reason  why  this  case  should  be  an  exertion  to  a 
rule  so  reasonable.  If  there  were  any  rent  in  arrear  that  accrued 
before  coverture,  this  rent,  like  aU  other  choses,  would  belong  to 
her  upon  the  principles  of  oommon  law ;  but,  by  a  statute  of 
Henry  ViXl,  such  arreais  are  gLvofa  to  the  husband,  (c) 

^  8P.  WBi.,9»;  1  Atk.,Wr;  SIM9.,«rt  8lGid.,M6;  1  Vm.,90S. 
(c)  1  BolL 

(1)  Obnij  9.  HudaoOf  t  Tarn.,  588;  WHUans  «.  'Wnjj  Ibid.,  681;  Sweetopple 
•L  Benden,  Ihid^  636;  Gmmingham  9.  Mood^,  1  Yea,  lU;  Bodaon  «.  Haj,  8  Brcx 
Oh.  Bem  404;  Houghton  v.  Hapgood,  13  Pick.,  104;  Cruise  Dig.,  1, 118. 

lo  Virginia^  by  th9  statute,  the  husband  has  his  curtesy  in  a  trust  estate.  1 
B.  0.,  118.    So  in  Maine.  1  Snmn.,  188. 

In  Vermont,  the  nafeure  of  the  estate  of  wfaidh  the  husband  may  be  tenant  by 
the  curtail  is  regulated  by  sMute^  ssidftiabeliQTed  thata  trust  estate  would  Ml 
Qone  within  the  statute.  Bey.  fijtat,  Vt,  188a. 

In  Pennsylrania,  dower  and  curtesy  are  incident  to  both  legal  and  equitable 
estates.  Dubs  o.  Dubs,  31  Penn.,  149. 

(1)  And  the  receipt  of  rents  and  profits  is  a  suffidMit  seisfai  of  the  wife  to  entitle 
the  husband  to  his  curtesy.  IHtt «.  Jackson,  3  Bro.,  61 ;  6  Madd.  Bep.,  2Aa  80 
held  in  Powell  v.  Qossom,  18  B.  Konr.,  1Y9. 
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At  common  law  no  la  bis  are  imputable  to  a  wife,  to  bar  her 
entry  on  land  descended  to  her;  yet,  for  non-performanoe  of  a 
condition  annexed  to  an  estate,  laches  are  imputable.  As  when 
a  wife  is  enfeoffed,  reserving  rent;  and,  for  non-payment,  a  right 
of  reentry  accrues  to  the  grantor ;  if  the  rent  be  not  paid,  she 
loses  her  estate,  (a) 

In  this  and  the  preceding  chapter  we  have  seen  tbat,  by  mar- 
riage, the  whole  personal  estate  of  the  wife  in  possession  is,  by 
law,  transferred  to  the  husband ;  that  her  personal  estate  in  action 
is  entirely  at  his  disposal  during  the  coverture;  that  he  cannot 
devise  such  estate;  and,  in  event  of  his  death,  it  survives  to  her, 
and,  after  paying  her  debts,  must  be  distributed  to  her  next  of 
kin,  if  a  certain  statute  had  not  vested  in  the  husband  an  abso 
lute  title  to  the  residuum  after  debts  are  paid ;  that  her  chattels 
real  are  at  his  disposal  during  coverture,  liable  to  his  debts,  and 
-^  -  on  her  death  belong  to  him  *  absolutely,  as  husband,  and 
^  -'  not  as  administrator ;  neither  can  he  devise  them  from 
her;  that  he  is  entitled  to  the  usufiruct  of  her  real  estate  during 
the  coverture,  and  may  be  entitled,  on  the  death  of  his  wife,  to 
her  real  estate,  during  his  life,  by  curtesy. 

Where  husband  and  wife  are  joint  tenants  for  life,  and  the 
husband  sows,  and  dies  before  severance,  who  is  entitled  to  the 
emblements  ?  the  husband's  executor  or  the  wife  7  Bespecting 
this  question,  the  authorities  are  contradictory.  The  principle 
which  governs  in  the  case  of  emblements,  I  apprehend,  must 
settle  this  question,  without  difficulty.  In  all  other  cases,  if  the 
tenant  sow,  and  his  interest  in  the  estate  is  determined  before 
severance,  and  this  could  not  be  foreseen  by  him,  or  was  not  done 
by  his  own  act,  the  tenant  has  the  emblements,  and  not  the 
owner  of  the  Innd.  If  tenant  at  will  sow,  and  the  lessor  deter- 
mine the  estate,  and  the  tenant  at  will  die,  his  executor  has 
ingress,  &c.,  to  take  the  emblements,  and  not  the  lessor;  but  if 
tenant  at'  will,  by  his  own  act,  had  determined  the  estate,  the 
lessor  would  have  been  entitled,  (p)  If  tenant  for  years  sow, 
and  his  estate  determine  before  severance,  the  reversioner  has  the 
emblements;  for  this  he  might  have  foreseen.    K  tenant  for  life 

M)  Oo.  Litt,  148. 

(b)  Co. Litt.,  66;  Cro.  Klii.,  81;  1  BolL  Ab.,  717;  Noj.,  149;  Cro.  Ctf., B16;  Godb.,  180; 
SulM,tn). 
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BOW,  and  die  before  severance,  his  death  is  the  act  of  God,  and 
the  tenant  could  not  have  foreseen  it;  and,  in  that  case,  the 
executor  of  the  tenant  for  life  has  the  emblements.  In  this  case 
the  hnsband  sows ;  he  could  not  have  foreseen  his  own  death, 
and,  of  course,  for  the  same  reason  as  in  the  other  cases,  his 
executor  is  entitled  to  the  emblements.  If  a  femme  sole,  seised 
in  fee,  bow,  marry,  and  the  husband  die  before  severance,  the 
widow  is  entitled  to  the  emblements ;  not  because  the  land  is 
now  at  her  control ;  but  the  case  of  emblement  is  like  choses  in 
action,  not  reduced  to  possession  until  severance.  (1) 

*In  the  State  of  Connecticut,  seisin  in  the  wife  is  not  ^^^qq-^ 
necessary  to  entitle  the  husband  to  the  estate  by  the  cur-  ^  ^ 
tesy.  (2)  In  4  Day,  805,  there  is  a  case  where  this  point  was  deter- 
mined. The  opinion  given  on  that  question,  in  which  seven  of 
the  judges  concurred,  was  as  follows : 

^^It  is  said  that  unnecessary  departures  from  the  common  law 
are  not  to  be  fisivored;  that,  by  such  means,  everything  is  ren- 
dered uncertain.  I  am  fully  of  opinion  that  few  maxims  of  our 
law  are  more  important  than  that  of  stare  decisis;  but  it  must 
be  acknowledged  by  all,  that  our  system  of  law  respecting  real 
property  is,  in  many  respects,  very  different  from  the  English' 
system.  We  have,  in  some  instances,  when  we  have  adopted 
the  principles  of  the  English  law,  extended  them  to  cases  which, 
by  the  adjudications  of  the  English  courts,  have  not  been  sup- 
posed to  £eJ1  within  the  governing  principle:  in  others,  we  have 

(1)  There  seems  to  be  but  one  instanoe  where  the  husband  and  wife  can  be 
ooQflidered  joint-tenants :  that  is,  where  an  estate  is  conyejed  to  a  man  and  wcnoan 
who  are  not  married,  and  who  afterwards  intermarry ;  then,  as  thej  originally  took 
by  mdeties,  they  will  continue  to  hold  by  moieties  after  marriage.  Moody  v.  Moody, 
1  Inst,  187.  In  the  other  cases  where  a  title  rests  in  husband  and  wife,  which, 
did  not  that  relation  exist  between  them,  would  constitute  them  Joint-tenants,  they 
are  seiaed  by  entireties,  being  but  one  person  in  law.  Cruise  Big.,  tit.  Joint-tenancy 
JNM^nk  The  learned  author  himself  (p.  23)  seems  to  be  of  opinion  that  the  hus- 
band and  wife  cannot  hold  as  johit-tenants.  In  this  instance,  as  the  determination 
of  the  tenan<7  could  not  haye  been  foreseen  by  the  husband,  his  executor  is 
undoubtedly  entitled  to  the  emblements.  As  to  the  rule  that  husband  and  wife  can- 
not be  Joint-tenants,  see  note  3,  margfaial,  page  23. 

(2)  See  Kent's  Oom.,  iv.,  30.    And  the  same  doctrine  was  afterwards  held  \u 
Cine  9.  Beebe,  6  Conn.  Bep.,  494. 
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adopted  entirelj  differeftt  prinoiples ;  and,  in  all  such  cases  waere 
this  has  been  done,  which  ar«  pari  roHone  with  those  alieady 
settled,  if  we  reject  our  owx^  and  adopt  t^irs,  we  riiaU  mar  the 
symmetry  of  our  law.    The  preaervatLon  of  symmetry  in  oar 
law  system,  I  also  iriew  as  a  most  important  oousideraticHi.     In 
England,  it  is  not  suffideut  that  a  man  is  projprietor  of  real  pro- 
perty, and  has  a  perfect  r^ht  to  it  when  he  dies,  to  cause  it  to 
dieaoend  to  his  heir*at-law.    No:   he  must  be  aotoally  seised 
thereof.     The  maxim  is,  maina  Jadi  etipitem;  mi  the  person 
that  is  heir  to  that  pK^p^ty  will  be  hair  to  him  last  seised.    If 
A  should  die,  who  owned  Whiteaore,  which  descended  to  him 
from  his  fiitber,  but  has  aot  been  actually  seised,  leaving  B,  a 
brother  of  the  half  blood,  and  G,  a  sister  of  the  whole  blood, 
this  estate  cannot  descend  to  CS,  his  sister  and  hw;  for  B,  being 
of  the  half  blood,  cannot,  by  theitr  law,  be  heix  to  his  brother; 
yet  the  estate  will  descend  to  B,  who  is  heir  to  his  father,  who 
r«iui  ^^  ^^^  seised.    If  A  had  been  seised,  the  estate  would 
'-       -'  hare  descended  to  C*    Themajdm^aMruifiKiistipiia^ 
is  an  unyielding  maxim  of  their  law,  andgpvema  l^e  descent  of 
property.  But  this  is  not  our  law.  It  is  settled  that  itshall  descend 
to  the  heirs  of  him  who  owns  the  property^  whether  he  was  seised 

or  not  Seisin  directs  the  descent  of  property  with  them :  owner- 
ship with  us.  By  the  English  law,  a  deirise  will  ^ot  operate  on 
real  property  of  which  the  derisor  is  disaeised.  Seisin  is  an  ia- 
dispensable  requisite  to  giro  effect  to  the  deviae.  A  devise  by 
our  law  is  good,  though  the  devisor  is  disseised.  Seisin  is  neces- 
sary in  their  law,  and  owmrasbip  is  sisdfioient  izK  ow  law.  We 
have  atways  considered  owiMSship  as  giving  a  nght  to  possession 
of  real  property,  as  much  so  as  ownership  of  personal  property. 
Ownership  in  the  one  c^se  draws  after  it  the  possession,  as  much 
as  in  the  other  case.  Whenever,  with  us,  a  ijght  of  possession  is 
lost,  all  title  and  ownecsbip  is  lost  So  the  alaiiite  of  limilalion 
respecting  lands  has  always  been  construed.  The  statute,  in 
the  words  of  it,  does  not  take  from  the  original  proprietor  his  title ; 
it  only  tolls  his  right  of  entry.  Yet  this  statute  has  always  been 
considered  as  barring  all  daun  of  title,  whilst  the  same  words  in 
the  English  statute,  have  been  considered,  not  as  having  anj 
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effect  on  the  title,  bat  only  on  the  right  of  entry ;  and  the  land 
may  be  reoovered,  by  a  form  of  proceeding  proper  for  such  case. 
The  English  law  distingoishes  between  a  right  of  possession,  and 
a  right  of  property ;  but  our  law  does  not    Wherever  there  is 
a  right  to  real  property,  there  is,  of  course,  a  right  of  possession ; 
and  the  statute,  which  takes  away  the  right  of  possession,  takes 
away  the  right  of  property.     And  this  is  the  reason  why  this 
statute  has  received  a  construction,  altogether  different  from  the 
construction  given  to  the  English  statute ;  and  this  is  perfectly 
analogous  to  every  other  case  of  real  property  in  this  state. 
Wherever  you  find  a  right  of  property,  *there  you  find  a  p^oR-i 
right  of  possession;  and  all  the  consequences  of  owner-  ^       ^ 
ship  attending  it^  which  you  find  in  England,  where  there  is  at. 
actual  seisin.    And  on  the  other  hand,  where  there  is  no  right  of 
possession,  there  is  no  ownership.    So,  in  this  case;  Mary  Gold- 
ear,  the  wife,  had  title  to  the  land;   and  though  not  actually 
seised,  her  husband  acquired  the  same  right,  on  her  death,  as  if 
she  had  been  seised    Since  seisin  is  not  necessary  in  case  of 
descent  to  the  heirs,  neither  is  it  necessary  to  pass  lands  by  devise. 
Why  should  it  bethought  necessary  to  the  husband's  title  by  the 
curtesy  ?    The  decision  of  the  court  in  this  case,  is  no  departure 
fiom  fixed  rules  and  precedents.    The  English  law  respecting 
the  efficacy  of  seimn,  has  long  since  been  departed  from ;  and 
to  adhere  to  it  in  this  case,  would  mar  the  symmetry  of  our  law.. 
The  English  law  requires  the  seisin  of  the  wife;  it  therefore 
became  a  question,  whether  the  husband  could  have  the  curtesy.. 
In  the  following  case,  A  devised  Whiteacre  to  his  executors  for 
the  payment  of  his  debts,  and  until  his  debts  were  paid.    He  had 
an  only  child,  B,  a  daughter;  she  married  C;  the  executors  en- 
tered ;  a  living  child  was  the  iruit  of  the  marriage,  and  B  died ; 
the  court  determined  that  the  husband  was  entitled  to  the  curtesy. 
In  England,  if  persons  marry  who  by  law  are  incapable  to 
contract  matrimony  together,  and  the  wife  die  before  the  mar- 
riage has  been  annulled  by  sentence  of  court  during  her  lifetime, 
the  husband  is  entitled  to  his  curtesy.    Thus,  where  the  parties 
are  related  to  each  other  within  the  Levitical  degrees ;  such  mar- 
riage may  be  annuUed  during  the  life  of  the  parties ;  and  after* 
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sentence  of  oourt|  it  is  oonsidered  as  void  ab  initio;  and  the  isRue 
are  bastardized.  In  Connecticut,  such  persons  cannot  many 
together,  except  that  a  widower  may  many  the  sister  of  his  de- 
P_^^  ceased  wife;  the  marriage  is  utterly  raid,  without  'any 
'-  ^  proof  from  the  sentence  of  a  court;  so  that  there  can  be 
no  curtesy  in  caseof  such  marriage.  This  must  be  the  casein 
every  State  in  the  Union,  where  such  marriages  are  made  yoid 
by  law,  and  a  sentence  of  some  court  is  not  necessary  to  fiimish 
evidence  of  their  being  void  Where  the  law  forbids  such  mar- 
riages, and  inflicts  a  penalty  upon  the  persons  so  marrying,  bat 
does  not  declare  them  void,  I  should  suppose  that  the  issue  of 
such  marriages  were  Intimate,  and  that  the  husband  would  be 
entitied  to  his  curtesy." 


f*37]  •CHAPTER  HI. 

Thb  Wifb's  PoBnov  or  hbb  Husband's  Ebtatb  ok  his  Dxath, 

UNIMBB  THB   StATUTB  OF    DiSTBIBUTIOHS:   HXS  PaRAPHSBNA 

UA :  HsB  RiOHT  OF  DowBB  IN  HIS  Real  Bstatb  :  Akd  or 

JOIKTUBB. 

We  will  now  inquire  what  advantages  the  wife  may  gain,  eventa- 
ally  by  marriage,  in  point  of  property,  during  the  coverture. 
She  gains  nothing  during  his  life ;  but  upon  the  death  of  her 
husband  intestate,  she  is  entitled  to  one-third  part  of  his  pe^ 
Bonal  properly,  which  remains  after  paying  the  debts  due  frcm 
the  estate  of  the  husband,  if  he  left  any  issue ;  but  if  he  left  no 
issue,  she  is  entitled  to  one-half  of  the  residuum  of  the  personal 
estate,  after  the  debts  are  paid ;  but  the  husband,  if  he  had  cho- 
sen so  to  do,  might  have  devised  such  estate  from  her.  This 
right  of  the  wife  is  founded  upon  the  statute  of  distributicMis,  in 
the  English  law,  and  I  believe  universally  adopted  in  the  United 
States.  (1)    There  is  one  species  of  personal  property  in  which 


a)  It  is  now  provided  by  statutdy  in  Vennont  (Oomp.  Stat,  365X  that,  if  a  penoo 
die  leaving  no  issue,  his  widow  shall  be  entitled  to  the  whole  of  hifl  estate  forever, 
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she  aoquiies  a  different  interest  from  that  whicb  she  may  acquire 
in  his  other  property,  which  is  termed  paraphernalia.  This  is 
of  two  kinds :  the  first  consists  of  her  beds  and  clothing,  suit- 
able to  her  condition  in  life ;  the  second  consists  of  her  orna- 
ments and  trinkets,  such  as  her  bracelets,  jewels,  her  watch,  rich 
laceB^  and  the  like.  As  to  the  former,  they  cannot,  with  pro- 
priety, be  considered  as  his  estate,  for  they  are  not  liable,  upon 
the  principles  of  the  common  law,  withoat  any  aid  from  any 
statute,  *to  the  payment  of  his  debts,  and  never  ought  to  ^^^0^-1 
be  inventoried  as  part  of  his  estate :  neith^  can  they  be  '-  -' 
devised  from  her  by  will.  Aa  to  the  second  kind,  these  cannot 
be  devised  &om  her  by  the  husband,  though  he  may  take  them 
firom  her,  and  dispose  of  them  during  the  coverture.  (1)    On  the 

if  it  aball  not  exceed  the  sum  of  one  thousand  dollars.  If  the  estate  exceed  that 
sum,  the  widow  is  entitled  to  one  thousand  dollars  and  one-half  of  the  remainder 
of  the  estate.  The  remaining  part  of  said  estate  descends  in  the  same  manner  as 
the  whole  would  if  no  widow  had  survived;  and  if  the  deceased  shall  have  no 
kindred,  who  hj  law  might  inherit  his  estate,  the  widow  shall  be  entitled  to  the 
whole. 

B7  this  statute  the  widow  becomes  entitled  to  an  estate  in  fee,  which  passed  to 
her  heirs  hy  descent,  and  which  she  may  dispose  of  at  pleasure. 

In  New  York,  ^  At  the  decease  of  the  husband  or  wife  intestate,  leaving  minor 
child  or  ehildren,  the  survivor  shall  hold,  possess  and  enjoj  all  the  real  estate  of 
which  the  husband  or  wife  died  seised,  and  all  the  rents,  issues  and  pn^ts  thereof 
dnring  the  minority  of  the  youngest  child,  and  one-third  thereof  during  his  or  her 
afttoral  life."  Laws  of  I860,  New  York,  ch.  90,  §  II. 

A  chose  in  action  owned  by  an  individual  at  the  time  of  his  death,  belongs  to  his 
personal  repreeentativea  after  his  decease,  and  his  widow  has  no  authority  to  assign 
the  same,  in  the  absence  of  any  proof  that  she  is  executrix  or  adnunistratrix. 
There  is  no  presumption  that  the  widow  occupies  the  relation  of  personal  repre- 
sentative of  her  husband.  Heidenheimer  v.  Wilson,  31  Barb.,  636. 

(1)  *'  Jewels  purchased  by  the  husband,  and  worn  by  the  wife  with  others  betongij^g 
to  her  husband,  become  her  paraphernalia  in  the  absence  of  evidence  to  the  con- 
traiy ;  but  fiunily  jewels,  merely  worn  by  the  wife,  do  not  become  part  of  her  para- 
phernalia. Jervoiae  v.  Jervoise,  17  Bear.,  666. 

The  term  paraphernalia  signifies  something  to  which  she  is  entitled,  beaideS)  or 
over  and  above  her  dower,  and  what  shall  be  so  considered,  irrespective  of  the 
husband's  debts,  is  provided  for,  and  to  some  extent  designated  by  the  statutes  of 
the  several  States. 

Oertain  artides  are  enumerated  by  the  statute  of  Pennsylvania^  and  all^  wearing 
a|ipareL  Pnrd.  Dig.,  194. 

In  Uasaachusetts  it  is  provided  for  by  statute.    In  Vermont,  all  wearing  apparel, 
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death  of  the  husband,  tbej  vest  in  the  wife,  liable,  indeed,  to  be 
taken  by  the  executor  of  the  husband,  for  the  payment  of  his 
debts,  provided  that  there  are  not  sujBicient  assets  beside  to  dis- 
charge his  debts,  (a)  but  the  whole  of  the  personal  estate  must 
be  exhausted,  before  any  resort  can  be  had  to  them  by  the  ex- 
ecutor; her  right  must  yield  to  that  of  creditors;  but  in  no 
instance,  to  that  of  volunteers,  for  her  parapherndUa^  can  never 
be  taken  to  pay  legacies.  If  the  debts  be  paid  without  the  aid 
of  the  paraphernalia^  they  become  hers  absolutely,  and  are  not 
reckoned  to  make  any  part  of  her  share  to  his  personal  estate, 
when  he  dies  intestate. 

She  is  often  viewed  as  a  creditor  to  her  husband's  estate,  in 
respect  of  h&r  paraphemaUa ;  as  when  the  husband,  in  his  life- 
time, being  under  the  necessity  of  raising  money,  pledges  her 
jewels,  &c.,  and  dies,  leaving  personal  property  more  than  suffi- 
cient to  pay  his  debts,  she  shall  have  aid  of  his  personal  estate 
to  redeem  htr  paraphernalia  thus  pledged.  (6)  So  too,  where  real 
estate  is  devised  for  the  payment  of  his  debts,  and  the  executor 
takes  the  paraphernalia^  on  account  of  a  deficiency  of  assets  in 
the  personal  funds  to  pay  the  debts,  she  shall  have  the  same  right 
against  this  estate  so  devised  for  the  payment  of  debts,  to  refund 
to  her  the  real  value  of  htr  paraphemaMa^  as  a  creditor  can  have, 
who  is  not  paid  his  debt,  for  the  want  of  assets.  Where  a  real 
estate  is  given  in  trust  (whether  by  deed  or  will)  for  the  payment 
of  debts,  if  h&r  paraphernalia  be  taken  by  the  executor,  she  shall 
be  considered  as  a  creditor  to  the  value  of  her  paraphernalia    So 

<a)  8  Atk.,  910. 
\b)  8  Atk.,  896. 


including  that  of  minor  dhildron,  and  the  widow*8  omamentSi  aooording  to  the  eetale 
and  degree  of  her  husband,  and  such  provisionB  and  other  articles  as  shall  be  ne- 
oessary  to  be  consumed  in  the  subsistence  of  the  family  of  the  deceased,  under  the 
direction  of  the  Probate  Gourt^  shall  not  be  assets  or  included  in  the  inventory. 
Gomp.  Stat,  340. 

But  the  property  in  wearmg  i^parel  bought  for  herself,  by  a  wife  living  with  her 
husband,  out  of  money  settled  to  her  separate  use  before  marriage,  and  paid  to  ber 
by  the  trustees  of  the  settlement,  vests  by  law  in  the  husband,  and  it  is  liable  to  be 
taken  in  execution  for  his  debts.  Hurlstone  ft  Wolmsley's  Bep.,  23.  With  respect 
to  its  liability*  to  be  taken  in  execution,  in  most  if  not  «11  the  States,  sudi  property 
would  undoubtedly  be  exempt  to  a  certain  extent 
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toe  where  the  personal  estate  has  been  exhausted  bj'*&'pe-  f^Qf.^ 
cialty  creditors,  who  might  have  gone  against  the  heir,  if -'■  ■  • '' 
they  had  chosen  so  to  do,  equity  will  direct  that  the  wife  shnil' 
stand  in  the  place  of  specialty  creditors  as  to  real  assets,  (a)  On 
application  to  chancery,  the  court  will  not  suffer  Hiq  paraphernalia 
of  the  wife  to  be  taken  by  a  specialty  creditor,  if  there  be  real 
assets  sufficient  in  the  hands  of  an  heir  or  devisee.  (1) 

If  the  wife  never  take  her  paraphernalia^  the  executor  has  no 
daim  upon  them,  as  part  of  the  estate  of  the  testator,  any  more 
than  a  stranger,  unless  he  wants  them,  through  a  deficiency  of 
assets  to  pay  debts. 

In  some  of  the  States  the  real  estate  of  the  husband  consti- 
tutes a  fund  for  the  payment  of  debts  of  every  description,  after 
the  personal  estate  is  exhausted  for  that  purpose.  This  is  done 
in  Connecticut,  by  the  executor's  application  to  the  court  of 
probate,  in  the  district  where  the  deceased  dwelt;  who,  by  law, 
cau  give  power  to  the  executor  to  sell  the  real  estate  of  the 
deceased,  or  so  much  of  it  as  will  raise  the  necessary  sum  for 
the  payment  of  the  debts.  In  some  of  the  States  the  application 
is  to  the  l^slature,  who  give  the  same  power ;  and  the  money 
arising  from  the  sales  is  assets  in  the  hands  of  the  executor. 
Would  it  not,  therefore,  be  necessary,  in  such  States,  that  the 
whole  of  the  real  as  well  as  of  the  personal  estate  should  be 
exhausted,  before  the  executor  could  resort  to  the  paraphernalia 
of  the  wife  for  the  purpose  of  paying  debts? 

(a)  8  p.  W.,  80,  In  notes ;  1  Atk.,  860 ;  1  P.  W.,  7S9, 780 ;  8  n>id.,  644. 


(1)  The  oourto  Boooetimes  go  great  lengths  in  protecting  the  right  of  the  wife  to 
her  paraphernalia;  thus  real  estate,  charged  with  the  payment  of  debts,  will  be 
applied  before  the  widow's  paraphernalia.  Bojnton  v.  Bojnton,  1  Goz,  1G6.  And 
it  shall  never  go  to  satisfy  legacies.  Snelson  v,  Corbett,  3  Atk.,  369.  And  she  is 
held  to  stand  as  a  creditor  to  the  husband's  estate  to  the  value  of  her  parapher- 
nalia. 8o  that,  when  it  is  pledged,  the  estate  will  be  liable  to  redeem  the  pledge. 
Worltrey  v.  Worltrey,  2  Atk.,  t7 ;  Graham  v.  Londonderry,  3  Ibid.,  393  But  it  is 
laid,  in  Parker  v.  Harvey,  4  Bro.  P.  C,  609,  that  when  a  man's  real  and  personal 
estate  is  charged  by  his  will  with  the  payment  of  his  debts,  and  afterwards  turn 
out  insufficient,  his  wife's  jewels  and  paraphernalia  should  be  sold  towards  making 
good  the  deficiency.  As  to  the  rights  of  the  wife  generally  in  this  respect^  see  1 
Ohitty's  Equity  Digest,  624. 
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Bj  tHe  death  of  the  husband  the  wife  becomes  entitled,  during 

ifir  life,  to  one-third  part  of  the  real  estate  of  inheritance  of 

/  ;.'3p^{ch  the  husband  was  seised  during  the  coverture.    This  estate 

/-  'is  termed  doioer.  (1)     Of  this  the  husband  cazmot  deprive 


(1)  Litt,  sea  36;  Peridna,  wa  810;  New  York  Beyised  Statutea,  toL  1,  p.  74A, 
•ea  I;  Park's  Treatise  on  the  Law  of  Dower,  5;  Chase's  Statutes  of  Ohio^  toL  % 
p.  I3U;  1  Virgima  B.  C^  388;  Hass.  Bey.  Stat  of  1836,  part  2,  title  1,  eh.  60, 
see  1;  New  Jersej  Stat,  1799;  Elmer's  Dig.,  143;  Revised  Laws  of  ICssoiui, 
1835.  In  Missottii  the  wife  is  entitled  to  dower,  in  leasehold  estates  of  twentj 
years  or  more.  In  Vermont  the  wife's  right  of  dower  is  to  those  laods  of  which 
the  husband  dies  seised.  Bey.  Stat,  Yt,  1839,  p.  289.  So  in  ConneotKut^jpof^;  pege 
67 ;  and  Tennessee^  North  Carolina  and  Georgia.  Winstead  v.  Winstead,  1  Hayw., 
24^;  Stat  of  Oeoigia,  1826;  Combs  v.  Yanoey,  4  Yeiger's  Tenn.  Bep^  218. 

In  Ohio^  the  widow  has,  in  addition  to  the  one-third  part  of  all  lands  and  tene- 
ments, fta,  of  which  her  husband  was  seised  of  an  estate  of  inheritance  durmg 
coverture,  **  one-third  part  of  all  the  right  or  interest  that  her  husband,  at  the  time 
of  his  decease,  had  in  any  lands  and  tenements  held  hj  bond,  articie,  lease  or  other 
evidence  of  daim,  and  she  shall  remain  in  the  mansion-house  of  her  husband  frae 
of  charge  for  one  year  after  his  death,  if  her  dower  be  not  sooner  assigned  her.** 
Statutes  of  Ohio,  1860,  cfa.  88. 

In  Illinois,  the  widow  is  entitled  to  one-thiM  of  his  lands  and  equitable  estatei^ 
and  all  real  estate  of  every  description  contracted  for  by  the  husband  in  his  life- 
time, the  titie  to  which  may  be  completed  after  his  death.  She  is  also  entitled  to 
dower  hi  the  lands  of  her  husband  mortgaged  before  marriage  and  those  mortgaged 
after  marriage  for  the  purohase-money,  against  eveiybody  but  the  mortgagee.  Stat 
of  SL,  1868,  vol  1,  pp.  161,  162. 

Dower  and  curtesy  are  expressly  abolished,  as  before  existing,  in  Indiana,  and 
statutory  provisions  made  in  lieu  thereof!  B.  S.,  Ind.,  1862,  vol  1,  ch.  27,  sec.  16. 

The  Code  of  Alabama,  1862,  sec.  1991,  provides  that,  ^*if  any  woman  having 
separate  property  survives  her  husband,  and  sudi  separate  prop^iy,  exclusive  of 
the  rents,  income  and  profits,  and  inclusive  of  the  increase  of  slaves,  is  equal  to  or 
greater  in  value  than  her  dower  interest  and  distributive  share  in  her  husband's 
estate,  estimating  her  dower  interest  in  his  lands  at  seven  yesrs'  rent  of  the  dower 
mterest,  she  shall  not  be  entitied  to  dower  in  or  distribution  of  her  husband'i 
estate."  And  sea  1992,  "if  her  separate  estate  be  less  in  value  than  her  dower, 
as  ascertained  by  the  rule  above^  so  much  must  be  allowed  her  as  would,  with  her 
separate  estate,  be  equal  to  her  dower  and  distributiye  share  in  her  husband's  estate^ 
if  she  had  no  separate  estate." 

No  decision  has  been  made  by  the  courts  aa  to  tiieeflM  of  the  New  York  statute 
of  1860  concerning  dower.  See  sections  10  and  11  of  Laws  of  1860,  ch.  90,  and 
also  note  1,  marginal,  p.  1,  ch.  1,  ante. 

The  widow's  daim  of  dower  is  fhvored  by  the  courts,  and  they  have  always  bees 
astute  hi  protecting  this  right  to  the  small  pittance  which  the  common  law  gave  he( 
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her  by  will;  nor  can  he  by  any  conveyance,  unless  her 
oonaent  be  manifested  by  joining  with  him  in  the  convey- 
in  the  estate  of  her  hmbaad  After  hie  deeih.  Wj^LWOtaa,  Chancellor:  Ghnroh  «. 
Bull,  3  Deniflv  43L 

And  a  ooDT^janee  by  the  hnabaad  juet  before  marriagei  for  the  mere  purpoee  of 
defeating  dower,  does  not  defeat  it  Craneon  9.  Qcanaon,  4  Mich.,  230 ;  6  John.  (%^ 
482;  Brewer  9.  Oonnell,  11  Humph.,  500. 

In  Arkaaaaa^  a  widow  is  entitled  to  dower  in  the  lands,  slaTesand  other  pereooal 
property  of  her  deceased  husband.  ICenifee  «.  ICenifee^  3  Bng.,  9.  The  Legislature 
of  California  has  done  away  with  the  common-law  right  of  dower,  and  substituted  a 
half  interest  in  the  oommon  property.  Oompiled  Laws  of  Oalifomia^  1860, 1863,  ch. 
147,  lec.  11 ;  Beard  «.  Knox,  5  CaL,  262. 

The  equitj  of  redemption  held  to  be  equal  to  an  estate  in  fee  simile,  and  the 
widow  entitled  to  dower  hi  such  estate.  Benton  «.  Kanj,  8  Barb.,  618.  In  Penn* 
Sf  iTania^  dower  and  curtesy  are  incident  to  both  legal  and  equitable  estates.  Dubs 
e.  Bubs,  31  Pemt,  149. 

Where  a  oonTejraaoe  is  made  to  one  who,  at  the  same  time,  executes  a  mortgage 
for  the  purchase-money,  dower  does  not  attach  as  against  the  mortgagee  and  his 
assigns,  but  as  against  all  others  it  does.  Young  v.  Tarbell,  36  Maine,  609.  And  the 
widow  is  dowable  only  of  an  equity  of  redemption.  Moore  v.  BoIUns,  46  Maine, 
493;  Stewart  9,  Beard,  4  Md.  Oh.  Beds.,  319;  Henegan  v.  HarUee,  10  Rich  Bq 
CSw  CX  285. 

Where  a  itatute  gave  a  right  of  dower  in  equiteble  estates,  it  was  held  that  a 
widow  was  not  entitled  to  dower  in  an  equity  of  redemption,  where  the  mortgage 
was  made  previous  to  the  enactment  of  the  statute.  Hopkins  v.  Frey,  2  Oilman, 
369.  In  Tennessee,  held,  that  the  widow  was  not  dowable  of  lands  which  her 
deceased  husband  had  oonTeyed  by  mortgage,  because  he  did  not  die  seised  and 
possessed  of  them.  Mclver  v.  Cherry,  8  Humph.,  713.  80  also  in  the  case  of  Blair 
V,  Thompson,  11  Oratt  (V&),  441 ;  Cheek  9.  Waldrum,  26  Ala.,  162.  Where  land 
is  mortgaged  by  tiie  husband  and  the  conditions  broken  before  marriage,  and  tho 
equity  of  redemption  released  by  the  mortgagor  during  coverture,  his  widow  is  not 
entitied  to  dower.  To  entitle  the  widow  to  dower,  her  husband  must  have  been 
ieised  of  a  legal  estete  of  inheritance  during  coverture,  or  of  an  equiteble  estate  at 
Ms  death.  Rands  and  wife  9.  Kendall,  16  Ohio,  671.  Held,  in  Taylor  9,  Fowler,  18 
Ohio^  667,  that  a  judicial  sale  does  not  divest  the  wifo  of  her  dower.  A  house  was 
erected  upon  an  unimproved  lot  by  the  husband.  A  mechanic's  lien  was  perfocted 
upon  it,  execution  obtained  against  the  husband,  and  a  sale  made  in  pursuance 
therec^  Held,  that  the  widow  was  entitled  to  dower  in  both  house  and  lot  Bishop 
V.  Boyle,  9  Ind^  169.  Where  land  is  taken  for  a  public  use  by  a  corporation,  and 
upon  compensation  made,  the  widow  wHI  not  be  entitled  to  dower  on  the  death  of 
her  husband.  The  right  to  dower  is  inchoate  during  the  life  of  the  husband,  and, 
before  it  veste  by  his  death,  the  legislature  may  make  any  regulation  in  regard  to 
it,  although  it  divest  her  right  to  dower.  Moore  «.  City  of  N.  Y.,  4  Sandf.  S.  C.  R , 
456;  a  C,  8  N.  Y.,  110;  Oroynne  and  wife  v.  Cincinnati,  8  Ohio  24.    Partnership 
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ance.  (1)  It  is  not  neoeasary  tbat  there  should  be  an  actoal  seisin 
[  *40  ]  ^^  ^^^  hosband ;  a  seisin  in  law*  is  abundantly  sufficient ;  (2) 

property  is  liable  to  the  payment  of  paitnerahip  debts  in  equity  before  the  widov 
of  a  partner  can  daim  dower,  and  then  it  is  limited  to  the  suiplus.  Galtodth  9. 
Dodge,  16  B.  lionr.,  634;  Gkiodbum  v.  Stevens,  1  Md.  Ch.  Bec^  420;  Summer  v 
HampsoD,  8  Ohio^  324.  Held,  in  the  case  of  ICcDonoogfa  v.  Hepburn,  5  Florida, 
568,  that  the  wife  is  not  entitl^  to  dower  in  shares  of  stock  in  a  land  company, 
which  the  husband  had  disposed  of  during  his  life.  Stock  in  a  railroad  company  is 
real  estate,  and  held  lalgeei  to  the  widow's  dower.  Price  «.  Price's  beirs^  6  Dana 

(Ky.X  107. 

Where  A  entered  into  an  executory  contract  with  B  for  the  purchase  of  land,  and 
paid  therefor  a  part  of  the  purchase-money,  and  then  assigned  his  right  to  a  third 
person  and  died,  held  that  his  widow  was  not  eniitled  to  dower,  at  oommon  law. 
Pritts  «.  Ritchey,  29  Penn.,  71  (Lswis,  Oh.  J.,  dissenting).  See  also  Owen  v.  Bob- 
bins, 19  BL,  645.  Held,  in  Thompson  v.  Thompson,  1  Jones  (N.  CX  430,  that  a 
widow  is  entitled  to  dower  in  land  covenanted  to  be  conveyed  to  her  husband:  also 
hi  Reed  v.  Whitney,  7  Gray  (BCass.),  533.  Under  the  statute  of  1791,  in  South 
Oarolina,  taking  away  survivorship  in  joint-tenancies,  the  widow  of  a  deoeased  joint- 
tenant  is  entitled  to  dower  in  his  portion  of  any  land  held  by  him  in  joint-tenancy 
during  the  coverture.  Reed  v.  Klennedy,  2  Strobhart,  67.  The  wife  is  dowable  of 
a  quarry  or  bed  of  ore,  when  opened  and  worked  by  the  husband.  Billings  v.  Tay- 
lor, 10  Pick.,  460;  Stoughton  v.  Leigh,  1  Taunt,  402;  Goatee  v.  Cheever,  1  Oow., 
460.  Where  the  husband  aliens,  the  widow  is  not  dowable  of  the  enhanced  valoe 
of  the  property  by  reoson  of  the  erection  of  buildings  and  other  improvements 
made  by  the  alienee,  but  of  the  value  of  the  land  at  the  tinoe  of  the  alienation. 
Barney  «.  Frowner,  9  Ala.,  901.  But  she  must  suffer  any  loss  whidi  may  accrue 
from  his  waste  or  neglect,  depreciating  the  value  of  the  property.  KcOlanahan  «. 
Porter,  10  l£is.,  746.  And  it  was  held,  in  the  case  of  Johnson  «.  Van  D^e,  6 
McLean,  422,  that  she  was  entitied  to  the  natural  enhancement  in  value  of  the 

land. 

(1)  Matthews  v.  Matthews,  1  Edwd.  Bep.,  565;  Bowe  v.  Hamiltoii,  3  GreenL 

Rep.,  63. 

(2)  Bro.,  tit  Dower,  pL  75;  Litt,  §  448;  Perk.,  376;  1  Cruise's  Dig.  122,  187; 
Dunham  v,  Osborne,  1  Paige,  634.  As  to  what  is  sufficient  evidence  of  her  being 
seised.  See  1  Gaines'  Rep.,  185 ;  2  John.,  119;  2  Serg.  ft  Rawle,  566.  Although 
the  husband  did  not  die  in  possession  of  the  land,  the  widow  is  entitled  to  dower. 
Galbraith  v.  Green,  13  Serg.  ft  Rawle,  85.  But  possession  of  the  land  by  the  hus- 
band, claiming  ownership,  is  prima  fade  evidence  of  seisin,  to  entitie  the  widow  to 
dower.  Jackson  v.  Waltermine,  7  Gow.,  363.  But  she  is  not  entitied  unless  the  hus- 
band was  seised  during  coverture,  either  in  fSwst  or  in  law,  of  an  estate  of  freehold. 
Shoemaker  v.  Walker,  2  Serg.  ft  Rawle,  656.  And  where  the  seisin  of  the  husband 
is  instantaneous,  or  passes  from  him  eo  inaUmiU  that  he  acquired  it,  the  wife  cannot 
have  her  dower.  Stow  v.  Tift,  5  John.  Rep.,  458.  Nor  will  a  mere  technical  seitfin 
of  the  husband,  without  any  beneficial  interest  in  the  estate,  entitie  her.  Derush  v. 
Brown,  8  Ohio  Bep.,  412. 

As  to  instantaneous  seisin,  see  also  Ganmion  v.  Freeman,  31  Maine^  243,  and 
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and  the  estate  mtist  be  sach  a  one  as  her  issue,  if  she  had  any, 
might  have  inherited.  (1) 

If  the  hasband  after  marriage,  shoold  lease  for  years,  all  his 
estate  by  the  English  law,  the  wife  most  be  endowed,  though 
the  term  has  not  expired ;  and  aftoi  her  estate  is  at  an  end,  if  the 
term  has  not  expired,  the  lessee  shall  again  have  the  land  of 
which  the  wife  was  endowed.  I  apprehend  the  law  in  Oonnee- 
ticut  must  be  the  same,  tor  although  a  wife  be  not  endowed  of 
the  land  which  the  husband  sells ;  for,  of  such  he  did  not  die 
wised  or  possessed,  which  our  law  requires;  yet  in  this  case,  he 
did  die  seised  and  possessed,  in  the  eye  of  the  law;  for  the 
lessee's  possession  was  his  possession,  (a)  (2) 

The  heir-at-law,  withm  a  certain  limited  time,  is  obliged  to 
assign  to  her,  her  dower ;  and  if  he  neglects,  is  compellable  so 
♦jo  do  by  legal  process.  (8) 

In  Connrx^cuti  the  law  is  different  in  some  respects.  The 
variations  id  oar  law  &om  the  common  law  are  produced  by  a 
•.ertaiu  statute,  which  gives  dower  in  no  estate,  but  such  of 
which  the  husband  died  seised.  Dower  is  also  set  off  to  the 
widow  by  the  judge  of  probate,  who  appoints  two  or  three  judi- 
^ous  fireeholders  to  set  it  off  to  the  widow,  directing  them  to 

(d)  Co.  LItt.,  4A. 

Cnnnmgham  v.  Knight,  1  Barb.,  399.  But  the  demandant  must  show  that  the 
^BOrtgage  and  deed  conatituted  but  one  transaction.  Grant  v.  Dodge,  43  Maine,  489. 
Held,  in  Thomdike  «.  Spear,  31  Maine,  91,  that  the  seisin  of  demandant's  husband 
is  established  bj  proof^  that  he  conveyed  the  premises  by  warranty  deed,  and  that 
his  grantee  conyeyed  the  same  by  warrantp^  deed  to  the  tenant 

(1)  The  statutes  of  New  York  and  Virginia  omit  the  condition  in  respect  to  the 
wife's  issneu 

(2)  4  Kent's  Com.,  63-6S ;  Bao.  Abr.,  tit  Assignment  of  Dower.  Thayer  v,  Thayer, 
14  Vt  Rep.,  107. 

(3)  Bank  of  U.  &  v.  Donseth,  10  Ohio  Bep.,  18;  Ward  v.  Ketts,  12  Wend.,  137; 
Jackson  v.  Churchin,  7  Cow.,  287 ;  Jackson  v,  Donaghy,  7  John.  Bep.,  247 ;  Bamet 
V.  Bamet,  15  Serg.  ft  Rawle,  71. 

It  is  not  required  that  the  widow  demand  dower  before  bringing  ejectment  EUi- 
oott  9,  Moeier,  7  N.  Y.,  201.  But  held  in  Maine,  that  "  An  action  for  dower  cannot 
be  maiiitained  before  a  demand  has  been  made  to  assign  the  dower  claimed."  Pord 
V.  Srskin,  46  Maine,  484.  A  parol  assignment  of  dower  by  a  guardian  held  good, 
in  Curtis  v.  Hobart,  41  Maine,  230.  Where  land  was  aliened  by  a  husband  during 
bii  lifetime^  admeasurement  of  dower  must  be  made  according  to  its  vclue  at  the 

14 
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return  their  doings  to  the  court  of  probate ;  which  return,  if 
accepted  by  the  court,  establishes  the  widow's  right  to  the  land 
set  off.  (1) 

This  estate  in  dower  may  be  barred  seyeral  ways ;  as  where 
the  husband  is  an  alien,  &c.  (2)  A  wife  who  is  an  alien  cannot 
be  endowed,  unless  naturalized  by  act  of  parliament  (8) 


timo  of  itB  oonveyaaoe.  Paito  «.  Hurdy,  4  Bradf.  15.  See  R.  a,  K.  Y.  (6th  ed.),  tit 
a,  ^  33,  §  21. 

So  also  in  Blinois,  the  widow's  dower  and  share  of  personalty  is  to  be  allowed  in 
the  lands  of  an  intestate  without  regard  to  advancements,  and  the  halanoe  only, 
after  deducting  the  widow's  share,  is  estate  for  distribution.  Qrattan  v.  Grattan,  18 
Dl,  167. 

A  widow,  though  entitled  to  dower,  has  no  claim  to  oocupy  any  part  of  the  estate 
until  her  dower  has  been  assigned.  Bolster  v,  Gushman,  34  Maine,  428. 

(1)  In  Vermont,  where  the  widow  is  entitled  to  dower,  in  the  real  estate  of  her 
husband,  she  may  at  any  time  after  his  decease,  make  application  to  the  probate 
courts  to  have  such  dower  assigned,  who  thereupon  appoints  three  disinterested 
freeholders,  as  commissioners,  to  set  out  the  dower  by  metes  and  bounds,  where  it 
ean  be  done  without  injury  to  the  estate.  B.  8.,  Yl,  p.  290. 

(2)  See  Priest  v.  Gummings,  16  Wend.,  617. 

A  sale  of  land  under  a  testamentary  power  for  the  payment  of  debts,  discharges 
the  land  from  the  dower  of  the  testator's  widow.  Mitchell  v.  Mitchell,  8  Penn.,  126. 
Dower  is  barred  by  a  valid  sale  and  conveyance  of  land  by  the  county  auditors^  for 
non-payment  of  taxes.  Jones  «.  Devoe,  8  Ohio  (N.  S.),  430.  So  when  land  is  taken 
under  a  law  of  the  state  for  public  purposes.  Moore  v.  Mayor,  Ac.,  of  JSTew  York, 
4  Seld.  (8  N.  Y.X  110 ;  awynne  «.  City  of  Cincinnati,  3  Ohio,  24.  An  mfknt  femme 
covert  cannot  bar  dower,  by  joining  her  husband  in  a  ocmveyance.  Cunningham  «. 
Knight,  1  Barb.,  399.  Held  in  Stevens  v.  Owen,  25,  Maine  94^  that  the  wife  does 
not  release  her  dower  by  joining  her  husband  in  a  conveyance  of  land,  unless  she 
use  apt  words  to  express  an  intention  on  her  part.  Held,  contrci,  in  Smith  v.  Handy, 
16  Ohio^  191 ;  Durtin  v.  Steele,  7  Foster  (N.  H.),  431. 

An  assignment  in  insolvency  by  a  debtor,  under  compulsory  process,  and  a  con- 
veyance by  his  trustee,  was  held  not  to  divert  his  wife's  right  of  dower.  Bberle  9, 
Fisher,  13  Penn.,  526. 

A  widow  is  not  barred  of  her  claim  for  dower  against  a  mort(i:aBee  who  has  fore* 
dosed  (she  not  having  Joined  in  the  deed),  by  her  release  of  dower  to  the  purchaser 
of  the  equity  of  redemption.  Littlefleld  v,  Crocker,  30  Maine,  192.  See  also  Ulp.  v. 
Campbell,  19  Penn.,  361.  Before  dower  has  been  assigned,  the  widow  may  release, 
but  cannot  convey  it  Green  v.  Putnam,  1  Barb.,  500;  Lamor  v.  Scott.  4  Rich, 
(a  C),  516;  Moore  v.  New  Yoric,  4  Seld.  (8  N.  Y.X  110;  Mattock  «  Lee,  9  Ind., 
298.  The  widow  is  entitled  to  occupy  the  dwelling  house  of  her  husband  for  a 
length  of  time  after  his  death,  and  before  assignment  of  dower,  which  is  regulated 
by  statute  in  the  different  states.  In  New  York,  the  "  widow  may  tarry  in  the 
chief  house  of  her  husband  fbrty  days  after  his  death,  without  being  liable  to  pay 
any  rent  for  the  same."  R.  S.,  N.  Y.  (6th  ed.),  tit  8,  p.  33,  §  17. 

(3)  Kelly  «.  Hamilton,  2  John.  Cas.,  29.  But  in  several  states  the  role  is  aitf^ 
eat;  in  Maiyland  an  alien  widow,  who  married  in  the  United  States,  and  readecl 
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She  may  Le  endowed,  if  slie  is  created  a  denizen,  of  all  the 
lands  of  inheritanoe  of  which  the  husband  was  seised  at  the 
time  she  became  a  denizen,  and  of  those  which  he  afterwards 
parchxised ;  but  not  of  those  which  he  conveyed  away  before 
she  was  created  a  denizen.  (1) 

*A  woman  who  is  by  force  carried  away,  and  married  against 
her  consent,  will  not  be  entitled  to  dower,  even  if  she  af-  ^  ^ 
terwards  oonsente  to  Uve  with  him  who  carried  her  away  ^  ^^^ 
by  force.  A  statute  of  Bichard  11  disables  her  from  claiming 
dower.  The  real  ground  of  her  disability,  I  apprehend,  is,  that 
such  a  marriage  is  void,  notwithstanding  some  dicta  to  the  con- 
trary. For  a  marriage  ought  never  to  be  deemed  valid  where 
there  is  no  consent  K  this  is  a  correct  view,  the  statute  is  only 
in  affirmance  of  the  common  law.  (2) 

Dower  may  also  be  barred  by  the  elopement  of  the  wife  with 
an  adulterer.  This  is  not  a  provision  of  the  common  law,  but 
by  the  statute  of  Westminster.  (8)    Yet^  if  there  is  a  voluntary 

here  at  the  deoeue  of  her  husband,  was  admitted  to  dower.  Bnchanaa  p,  Deshom, 
1  Har.  it  Oil,  280 ;  the  widow  of  an  alien  resident  ^^o  diee  in  Missouri  is  also  en- 
tilled.  Stokea  «.  O'FaUon,  2  Mo.  Rep.,  32.  By  Mass.  R.  S,  of  1835,  and  in  New 
JenqTi  hj  statute  of  1799,  an  aUen  widow  takes  dower.  In  New  York,  the  alien 
widow  of  A  nataral  bom  dtisen,  who  waa  an  inhabitant  of  the  state  at  the  passage 
of  the  act  of  1802,  miabling  aliens  to  jwrehage  and  hold  real  etftite,  is  dowabla 
Priest  «L  Gammings^  16  Wend.,  617 ;  but  see  Oonnolj  «.  Smith,  21  Wend.,  69 ; 
Sutliff  «.  FoTgey,  1  Oow.,  89;  8.  C,  6  Cow.,  713;  Miok  v.  Miok,  10  Wend.,  879. 
In  Vermont,  the  statute  giyos  the  widow  of  every  deceased  perwn  dower,  and  oon- 
seqoenUy  aUena  are  not  ezduded.  R.  S.,  Vt,  1839. 

(1)  By  natoraUsatioo,  the  nninheritable  blood  of  the  alien  beoomes  purified  and 
made  inhtriigMe,  AH  preyious  disabilities  aa  to  taking  or  transmitthig  real  estate 
are  remofed,  and  any  defective  or  forfeiteble  title,  by  reason  of  alienism,  becomes 
peri'ect  and  indefeariUe.  Jadoon  «.  Beach,  1  John.  Oa.,  298 ;  Jackson  v.  Green,  7 
Wend.,  836.  The  wife  is  dowable  of  an  estete  of  inherikmoe  of  which  any  issue 
which  she  might  have  had  could  by  possibility  hare  been  heir.  4  Kent's  Ckxn.,  36. 
By  naturaUsation,  her  issue  would  be  capable  of  inheriting,  whether  bom  before  or 
after  naturalization,  and  lands  purchased  before  may  be  held  and  transmitted  as 
well  as  those  purchased  afterwards.  But  in  the  case  of  denization  it  is  different^ 
as  the  eflbot  of  denization  is  simply  perspeotlYe.  Priest «.  Oummings,  16  Wend., 
617. 

(2)  Baa  Abr.,  tit  Dower,  F.;  and  see  Stegell  et  aL  v.  Stegell's  admmistrators  ei 
al.,  2  Brock.,  266 ;  Oochran  «.  libbey,  6  Shepl.,  39. 

(3)  This  statute  (13  Edward  I)  was  rednaoted  in  New  York  in  1787,  and  has 
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reconciliation  on  the  part  of  the  husband  and  wife,  she  shall  be 
entitled  to  dower.  If  the  reconciliation  was  the  effect  of  eccle- 
siastical coercion,  she  would  not  be  entitled.  (1)  2  Ins.,  435. 
Such  elopement  is  no  forfeiture  of  jointure,  nor  will  it  discharge 
the  husband  from  a  performance  of  marriage  articles,  (a)  Elope- 
ment with  an  adulterer,  though  a  bar  to  dower,  is  no  discharge 
of  articles  of  agreement  to  settle  a  jointure.  (&)  (2)  The  statute 
of  Westminster,  which  makes  elopement  with  an  adulterer  a  bar 
of  dower,  has  made  no  provision  respecting  jointure  and  mar- 
riage articles.  Jointure  was  not  then  known,  and  articles  seldom 
used.  But  the  most  usual  method  of  barring  dower  is,  by  set- 
tling a  jointure  on  the  wife  in  lieu  of  dower.  If  a  suitable 
jointure  be  settled  on  the  wife  before  marriage,  this  will  prevent 

(a)  18  Vm.,  44B.  ib)  9  P.  Wms.,  MO. 

been  modified  in  the  reviaed  code.  The  same  proviaion  is  made  by  statute  in  Coa- 
neotioat;  and,  that  the  vfife  ha»  doped  wUh  an  aduUerer,  is  now  probably  a  good 
bar  of  dower  in  eveiy  State  in  the  Union.  1  Swift's  IMg.,  86;  1  Dane's  Abr.  of 
Am.  Law,  672,  676;  Ooggswell  v.  Tibbetts,  3  K.  H.  Bep.,  41;  Statutes  of  Ohio^ 
1824,  sea  6;  Beyised  Laws  of  niinois,  1833.  In  Hetherington  «.  Graham,  6  Bing., 
135,  adultery  is  held  a  bar  to  dower,  though  the  wife  does  not  elope  with  the  adul- 
terer. It  will  bar  her  dower  if  she  leaves  her  husband  voluntarily,  and  afterwards 
lives  in  a  state  of  adultery.  In  New  Jersey,  a  decree  of  divorce  for  the  fault  of 
the  wife  forfeits  her  dower.  8o  does  a  voluntary  elopement  with  an  adulterer,  or 
consent  to  a  ravisher,  take  away  her  right  of  dower  and  jointure,  unless  the  hus- 
band be  voluntarily  reconoLled  to  her  and  suffer  her  to  live  with  him.  Elmer's  Dig., 
146:  see  also  Thayer  v.  Thayer  et  aL,  14  Yt  Rep.,  107. 

In  case  of  a  divorce  for  the  adultery  of  the  husband,  the  wife  has  her  dowei^ 
Waite  V.  Waite,  4  Oomst  (N.  Y.X  95,  overruling  4  Barb.,  192;  Forrest  «.  Forrosl, 
6  Duer  (N.  Y.  Super.  G.X  102.  In  case  ot  divorce  on  the  ground  of  the  adultery 
of  the  husband,  or  of  his  confinement  at  hard  labor,  the  wife  shall  be  entitled  to 
dower  as  if  he  were  dead ;  but  in  no  other  case  of  divorce  firom  the  bond  of  matri- 
mony. Gfeneral  Statutes  of  Massachusetts,  1860,  p.  636,  sec.  38;  Minnesota  Sti^ 
tutes,  1849-1868,  p.  466,  sea  24.  In  Missouri,  the  wife,  if  the  faulty  party,  in 
divorce  for  adultery,  will  be  barred  of  her  dower,  otherwise  not  R.  S.,  1864^  d^ 
64^  p.  431. 

(1)  Roll  Abr.,  680. 

(2)  Sidney  v.  Sidney,  3  P.  Wms.,  269;  Blount  v.  Wmter,  3  Plowd.,  277,  note 
Seagrave  v.  Seagrave,  13  Yes.,  443 ;  Buchanan  v.  Buchanan,  1  BalL  &  Beat,  246 
In  New  York  and  Yirginia,  by  legislative  enactments,  johiture  is  forfeited  in  the 
same  manner  as  dower,  and  consequently  this  right  is  taken  away  by  adultery.  : 
N.  Y.  Rev.  Stat,  742 ;  Virg.  Act,  1792. 
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the  wife  from  taking  dower  in  the  husband's  estata  (1)  A  join- 
ture must  consist  of  real  property,  that  is  to  say,  it  must  be  a  fee 
simple,  fee  tail,  or  an  estate  for  the  life  of  the  wife  in  lands.  If 
an  estate  be  given  to  the  wife  for  the  life  of  another,  or  the  lives 
of  ever  so  many  persons,  it  is  no  jointure,  for  it  must  be  for  her 
life.  K  it  be  given  for  a  term  of  years  ever  so  long,  say  one 
hundred,  it  is  not  a  *  jointure  to  bar  her  of  her  dower,  ^^.g., 
A  term  of  years,  in  the  view  of  the  law,  is  a  less  estate  '-  ^ 
than  an  estate  for  life.  It  is  a  chattel  only ;  while  an  estate  for 
life  is  a  freehold  estate.  (2) 

Dower  must  be  so  created  that  the  wife  shall  be  entitled  to 
the  enjoyment  of  it  immediately  on  the  death  of  the  husband, 
and  it  must  be  a  competent  settlement;  it  must  be  a  conveyance 
to  her,  and  not  to  a  trustee.  But  a  different  rule  prevails  in 
chancery.  A  trust  has  there  been  holden  a  bar  of  dower,  when 
settled  as  a  jointure.  So,  too,  an  agreement  to  settle  lands,  as  a 
jointure,  has  in  chancery  been  holden  a  bar  of  dower.  That  a 
trust  estate  should,  if  settled  in  the  wife,  be  a  bar  of  dower,  is 
directly  opposed  to  the  rule  of  law,  and  furnishes  an  instance 
where  chancery,  without  the  aid  of  the  legislature,  makes  law. 
That  an  agreement  to  settle  a  jointure,  where  the  jointure  is 
specified  in  the  agreement,  should  be  a  bar  of  dower,  proceeds  on 
the  well-known  maxim  of  equity,  that  what  is  agreed  to  be  done 
is  considered  as  done ;  and  chancery  will  compel  a  specific  per- 
formance of  such  agreement  8  Bro.  Pari.  Ca.,  492.  (8) 

If  the  widow  reject  her  jointure,  on  the  ground  that  it  is  not 
competent,  this  question  must  be  determined  by  a  court 

Whether  a  jointure  depends  for  its  validity  on  the  contract  of 
the  wife,  has  been  a  litigated  question.    If  it  does,  it  is  observa- 

(1)  3  Bl.  GonL,  137;  Moore  «.  GriBe,  1  Oh.  Oas.,  125 ;  Go.  Litt,  38,  b;  4  Kent's 
Cool,  54.  So  a  legal  jointure,  settled  upon  an  influit,  before  marriage,  is  a  legal 
bar  of  her  dower.  MoOartee  v  Teller,  2  Paige,  611 ;  4  Stent's  Com.,  54. 

(2)  Ga  litt,  36,  b;  4  Coke,  2,  b.  Bat  if  an  estate  be  limited  to  the  wife  upon 
condition,  her  acoeptanoe  of  sooh  conditional  Jointure  makes  it  good.  Bac  Abr., 
tit  Jdnture,  Q. 

(3)  Vernon's  case,  4  Coke,  1.  By  the  nsage  and  law  of  Pennsylvania,  a  woman 
is  entitled  to  dower  in  a  tmst  estate.  Shoemaker  v.  Walker,  2  Serg.  ft  Bawle,  656. 
The  strict  oonstmctlon  given  to  the  Bngiish  statute  at  law  has  been  greatly  extended 
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ble  that,  although  the  wife  is,  at  the  time  of  the  contract,  sut 
jtiris,  uader  no  actual  or  presumed  coercion  of  the  husband,  yet 
she  shall  not  be  holden  to  her  contract  if  she  have  made  an 
improvident  bargain,  when  under  the  influence  of  that  unbounded 
confidence  which  a  female  is  disposed  to  place  in  the  honorable 
intentions  of  her  suitor.  (1) 

It  has  been  a  question,  much  a^tated  in  the  English  courts, 
whether  a  jointure,  settled  on  an  infant  wife,  before  marriage, 
r*4Al  ^^^  *  ^^  ^^  dower.  This  was  never  settled,  *  until  the 
'■  ■'  case  of  the  Barl  of  Bucks  v.  Drurj,  8  Bro.  ParL  Oa., 
where  it  was  determined  to  be  a  bar  of  dower.  The  judges  who 
denied  tliat  it  was  a  bar  went  upon  the  ground  that  the  wife, 
being  a  minor,  was  not  suijuria^  and  could  not  be  bound  bj  her 
contract  Those  who  decided  that  it  was  a  bar  proceeded  on  the 
ground  that  a  jointure  was  uot  a  contract  for  a  provision  for  the 
wife,  but  was  a  provision  by  the  husband  for  the  wife  which  he 
had  a  right  to  make ;  that,  when  made,  if  it  was  a  competent  liveli- 
hood, it  would  bar  the  wife  of  her  dower ;  and  that  no  consequences 
could  be  drawn  fix>m  the  privilege  of  the  in&nt  wife  to  avoid 
her  contract ;  for  the  law  was  the  same  whether  the  wife  was  an 
adult  or  in&nt  In  neither  case  would  a  jointure  bar  the  wife 
of  her  dower,  if  it  was  not  a  competent  livelihood ;  and  in  both 
it  would  bar  her,  if  it  was  a  competent  livelihood.  This  much 
litigated  question  was  determined  in  the  House  of  Lords,  when 
GoiJLD,  Parker,  and  Pratt  defivered  their  opinions  that  she 
was  not  barred,  viewing  a  jointure  as  a  contract,  and  her  as 
being  a  minor,  not  bound  by  her  contracts ;  whilst  Lord  Hard- 
wioKE,  Lord  Mansfield,  Wilmot,  Bathurst,  Aniva  and 
Smtth  delivered  their  opinions  that  she  was  barred,  because, 


in  dumoery,  and  It  hM  hwa.  often  held,  tliat,  tliongh  a  oonyeyanoe  to  trnstaee  fat 
the  benefit  of  the  wift  was  not  a  Jolntare,  atfll  saoh  a  aettiement  wonid  be  eon. 
aidered  in  ecfofty  a  bar  of  dower.  Harrej  «.  Harrej,  1  Atk.,  563 ;  Jordan  v.  Sbt- 
age^  Baa  Abr.,  tit  Jointure;  Ohariea  «>  Andvewa,  9  MimL,  152 ;  Wflliama  «.  CUtty, 
3  Yea^  646.  So  infanta  may  be  barred  by  an  equitable  jdntnra,  piOTided  it  benoi 
precarioufl,  but  be  aa  certain  a  provision  as  is  required  to  operate  aa  a  legal  bar. 
Oannithera  o.  Oarruthera,  4  Bro.  Ofa.  Bep.,  600;  Smith  v.  Smith,  5  Yea.,  180;  Simp. 
aoD  0.  Gkitteridgei  1  ICadd^  009;  Corbet  v.  Corbet,  1  Sim.  k  Stu.,  618. 
(1)  Perldna  o.  Thornton,  AmbL,  609;  Seys  v.  Prioe,  9  Mod.,  219;  Co.  litt,  3«. 
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as  Lord  Mansfield  declared,  a  jointure  was  ex  provisione 
hcmimSy  and  not  ex  contractu^  (1) 

Admitting  that  the  oonaent  of  the  wife  was  necessary  to  ren- 
der a  jointare  valid,  might  it  not  be  successfuUj  argued,  that, 
siQce  a  minor  wife  is  competent,  at  least  with  consent  of  parents 
and  guardians,  to  contract  marriage,  which  is  the  principal  con- 
tract, she  might  contract  respecting  a  jointure,  which  was  only 
ancillary  to  the  contract?  If  she  were  under  certain  circum- 
stances sui  jurisy  to  enter  into  the  principal  contract,  it  seems 
reasonable  that  she  should  have  power  to  enter  into  all  contracts 
inddental  to  that  which  was.  principal  If  she  has  arrived  at 
those  years  of  discretion  when  she  is  competent  to  *make  ^^^-i 
avalidcontract  to  many,  why  should  she  then  not  be  able  ^  ^ 
to  contract  for  the  incidents  of  marriage ;  if  the  incidents  be  pro- 


v«a 


(1)  The  cue  of  the  Bail  of  Bucks  v.  Dniiy,  3  Bro.  P.  C,  dted  in  the  text,  as 
raported  by  Brown,  contained  merelj  a  statement  of  the  ease,  the  argumenta  of 
coaniel  and  the  rtveraal  of  the  decree. 

In  the  notes  of  the  judgmenta  and  opinions  of  Chief  JusUoe  Wnocoi^  published 
nearly  forty  years  after  the  decision,  his  yery  elaborate  and  able  opinion  in  the  case 
wiQ  be  found  reported  at  length.  Wilmot's  Opinions,  177.  He  examined  this  ques- 
tion at  greai  length  and  with  much  abiUty,  and  seems  to  have  exhausted  the  whole 
store  of  andent  learning  in  relation  to  the  ri^to  and  liabilities  of  infanta,  and  con- 
curred in  the  opinion  of  the  m^oiitj  of  the  common-law  judges  that  the  infant  was 
barrad.  Lord  Habdwiokb,  iJbo,  as  appears  from  2  Eden's  Rep.,  60,  delivered  aveiy 
able  opinion  in  the  case,  concurring  with  a  minority  of  the  judges  in  the  House  of 
Lords.  In  McOartee  v.  Teller,  8  Paige,  511,  the  same  question  underwent  a  serious 
dkeoarion  before  GhanoeUor  Walwobtb,  who^  after  a  careful  hiyeetigation  of  all 
the  authorities,  came  to  the  oondusion  that  sudi  Jointure,  settled  upon  an  infant 
was  a  bar  of  her  right  of  dower.  This  decision  was  afterwards  affirmed  on  i^peal 
to  the  Court  of  Errors.  8  Wend.,  267.  Accompanying  the  report  of  this  case  in 
WendeU,  is  a  report  of  the  case  of  Drury  v,  Drury  (dted  in  the  text  as  Bucks  v. 
Bnirs^  with  the  opinion  of  Ohief  Justice  V^iiMxn  at  length.  In  Oarruthers  «. 
Oarrutiiera,  4  Br.  Oh.  Bep.,  500;  Smith  v.  Smitti,  5  Yea.,  189;  Simpeoii  v.  Simpson, 
1  Haddn  609;  and  Corbet  v.  Oorbet»  1  Sim.  &  Stu.,  612;  ttie  same  doctrine  is  held. 
In  Ohio^  the  more  just  rule  is  adopted,  that  if  the  Jointure  was  made  when  the  wife 
was  an  infknt,  or  after  marriage,  ahe  may,  after  her  husband's  death,  waive  her 
jointure  and  demand  her  dower.  Stat  Ohio,  1824. 

An  equitable  Jointure,  or  a  competent  and  certain  proviaum  for  the  wife,  in  lieu 
of  dower,  if  asaanted  to  by  the  patent  or  guardian  of  the  infant,  before  marriage, 
win,  in  analogy  to  the  statntia,  oonstitute  an  equitable  bar.  Corbet  «.  Oorbe^ 
McOartee  v.  Teller,  tU  mpra. 
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per  and  necessary  to  be  provided?  To  say  that  she  shall  not 
contract  for  these,  is  the  same  thing  as  to  say  that  she  shall  not 
marry.  There  is  something  incongruous  in  the  idea  that  she 
shall  have  power  to  contract  to  marry,  and  yet  have  no  power  to 
make  other  contracts  incident  to  the  principal  contract  If  a 
jointure  depends  on  a  contract,  there  is  no  hazard ;  for  unless  a 
competent  livelihood  be  provided  by  it,  it  will  not  bind  the  wife 
in  any  case,  not  even  if  she  were  an  adolt  From  the  late  ded- 
sions  respecting  jointures,  the  point  of  light  in  which  this  subject 
is  now  to  be  considered,  is  this:  that  a  jointure  is  not  in  the 
nature  of  a  contract  between  the  parties;  but  is  a  provision  bj 
the  husband  for  the  wife.  When  such  a  provision  is  made  as 
the  law  requires,  it  is  a  bar  of  dower.  So  that  no  argument 
arises  against  an  infant's  being  barred  on  account  of  any  inca- 
pacity to  contract  It  must  be  declared  in  the  instrument,  that 
the  jointure  is  in  lieu  of  dower,  otherwise  it  will  not  bar  the 
widow  of  her  dower.  It  will  be  considered  as  a  marriage  settle- 
ment on  the  wife,  without  any  intention  between  the  parties,  of 
barring  her  dower.  Although  it  is  no  bar  of  dower,  such  settle- 
ment may  have  the  effect  of  entitling  the  husband  and  his  execu- 
tors to  the  choses  of  the  wife  that  remain  uncollected  on  the 
dissolution  of  the  coverture.  (1) 

When  a  jointure  is  settled  on  a  wife,  and  there  proves  to  be  a 
deficiency,  by  reason  of  want  of  tide,  to  part,  or  fix>m  other 
causes,  the  wife  has  a  lien  on  the  other  lands  of  the  husband ; 
and,  if  the  jointure  were  settled,  by  the  &ther  of  her  husband  be- 
ing a  party  to  the  settlement,  she  has  also  a  lien  on  his  lands.  (2) 
Sometimes  lands  are  settled  as  a  jointure :  in  the  settlement  there 
is  a  covenant  by  the  husband  that  the  lands  shall  be  of  a  certain 
value,  (a)  If,  after  the  death  of  the  husband,  the  yearly  value  fall 
short*  of  the  covenanted  value,  the  jointress  is  entitled  to 
'-       -'  have  the  deficiency  made  up  out  of  other  lands  belonging 

(a)  1  Atk.,  440. 


(1)  Baa  Abr.,  tit  Jointcne;  4  Kent  Oom.,  64. 

(2)  So  by  Btatate  of  27  Heniy  Vm,  if  she  is  evicted  by  law  from  her  jointun, 
or  aiij  part  of  it,  the  defkdenoj  was  to  be  sapplied  from  other  lands,  whereof  she 
would  have  been  otherwise  dowable. 
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to  the  husband ;  or,  she  may  come  in  as  a  specialty  creditor  upon 
the  husband's  estate.  2  Eq.  Ca-  Abr.,  241 ;  4  Bro.  Par.  Ca.,  604 
and  688.  And  such  jointress  maj  commit  waste  so  far  as  to 
make  up  the  deficiency  of  the  jointure. 

Although  a  femme  covert  is  bound  by  her  fine  of  her  land ; 
yetj  if  after  marriage  the  husband  settles  a  jointure,  and  she  levy  a 
fine  of  this,  with  her  husband ;  this  is  no  bar  of  her  dower.  (1)  (a) 

A  jointure  is  sometimes  settled  upon  a  wife  after  marriage,  in 
performance  of  articles  of  agreement  entered  into  before  mar- 
riage. If  a  jointure  b^  settled  upon  the  wife  after  marriage, 
without  such  previous  articles,  it  can  have  no  effect  to  bar  her  of 
her  dower,  unless  she  elects  to  have  it  so,  after  the  death  of  her 
husband.  Beings  at  the  time  of  the  settlement  of  the  ipinture  as 
it  is  said,  under  the  presumed  coercion  of  her  husband,  she  is  not 
bound  by  the  contract  but  may  resort  to  her  dower.  If  she  elect 
to  take  the  jointure  after  the  death  of  the  husband,  she  shall  then 
be  barred  of  her  dower ;  for  she  cannot  have  botL  (2) 

(a)  Pjrer,  sas. 

(1)  Ga  litt.,  26.  But  if  a  femme  oorert  joins  with  her  JhusbaDd  in  levying  a  fine 
to  nise  a  man  of  money  by  way  of  mortgage,  this  shaU  bind  her;  but  in  this  case 
there  reaalto  a  trust  to  the  wife  to  rematate  herself  in  her  jointure  by  redeeming. 
2  Gh.  Oss.,  162.  And  the  mon^  to  redeem  shaU  be  paid  out  of  the  personal  estate 
of  the  hnsband.  1  Vem^  41,  19],  313;  2  Ibid.,  4^  36. 

(2)  This  is  one  provision  of  the  statute  of  27  Henry  Ym,  and  has  probably  been 
adopted  in  aU  the  states,  irhen  the  law  of  j<nnture  in  bar  of  dower  has  been  intro- 
dnoed.  In  Yermoii^  by  the  Be'vised  Statutes  of  1839,  the  widow  may  make  her 
eleotion  within  eight  months  alter  the  will  of  the  husband  shall  have  been  proved, 
or  after  letters  of  administralion  shall  have  been  granted  on  his  estate,  to  reoeive  the 
jointure  or  pecuniary  provision  in  li^u  of  dower,  or  to  waive  it,  and  have  her  dower 
set  out;  and  this,  whether  the  Jointure  or  provision  was  settled  before  or  after 
marriage.  Revised  Statutes,  1839,  290. 

In  Massachusetts,  the  statute  of  27  Henry  Yin,  has  always  been  in  force  upon 
this  point  Hastings  v.  Diddnsou,  7  Mass.  Bepu,  173.  And  the  same  provision  is 
introduced  into  the  Mass.  Bev.  Stat  of  1835.  In  New  York,  it  was  re-enacted  in 
1787.  In  Connecticut,  the  law  is  nearly  the  same,  though  in  that  state  a  jointure 
may  as  well  consist  of  personal  as  real  property.  1  Swill's  Dig.,  86 ;  Bev.  Stat  Conn., 
1821.  In  Yir^^nia,  if  the  widow  is  evicted  of  her  jointure,  she  may  still  enforce  her 
right  of  dower.  Ambler  v.  Weston,  4  Hen.  &  Hunt,  23.  And  the  same  provisions 
exist  in  Pennsylvania,  South  Carolina  and  Ohio.  2  Consist  Rep.  by  Treadway,  747 ; 
1  Dallas  Sep.,  417 ;  Griffith's  Register,  Stat  of  Ohio  in  1824.  In  Pennsylvania,  it 
may  be  considered  doubtflil  whether  a  settlement  of  personal  estate  would  be  held 
15 


114  BEEVE's  domestic  BEIiATIONS. 

When  a  jointare  is  settled  on  a  wife  before  mamage,  and  the 
wife  agrees  to  join  with  her  husband  in  levying  a  fine,  which 
makes  a  valid  sale,  she  is  barred  of  both  jointare  and  dower. 
A  jointare  cannot  be  affected  by  the  alienations  of  the  husband, 
any  more  than  dower.    She  may,  as  stated,  bar  herself  of  her 
jointure,  by  joining  with  her  husband  in  levying  a  fine;  and  in  this 
country,  where  the  mode  of  assurance  by  fine  is  not  practised,  I 
presume,  by  the  ordinary  modes  of  conveyance.    In  the  dty  of 
London  there  is  a  custom,  by  the  force  of  which,  this  is  done  by 
deed  of  bargain  and  sale.  (1)    The  law* on  this  subject  is  this: 
If  a  wife  joins  with  her  husband  in  the  levy  of  a  fine  of  hei 
r^^Aj^-y  jointure,  if  that  jointure  were  *made  before  marriage, 
'*-       ^  shi  cannot  resort  to  her  dower,  for  that  was  barred  by  the 
jointure.    K  the  jointure  were  made  after  marriage,  she  may 
have  dower;  for,  in  that  case,  if  she  had  not  levied  a  fine,  on  the 
death  of  her  husband  she  might  have  resorted  to  her  dower,  and 
have  rejected  her  jointure.  Co.  Litt,  87 ;  1  Dy.,  358.    It  would 
seem  as  if  this  rule  were  established,  when  it  was  understood  that 
the  consent  of  the  wife  was  absolutely  necessary  to  give  validity 
to  the  jointure.    If  the  validity  of  the  jointure  depended  solely 
ex  provisione  ?iomini8,  and  not  ex  contractu^  why  would  not  a 
competent  jointure  have  the  same  effect  after  marriage  as  before  ? 
Why  should  it  make  any  difference  that  she  was  sui  jurU  before 
marriage,  and  not  so  afterwards,  if  being  sui  juris  would  have 
no  effect  on  the  jointure?    I  believe  that  whoever  will  take  the 
trouble  to  examine  all  the  decisions  on  this  subject  will  be  satis- 
fied that  the  consent  of  the  wife  was  originally  necessary  to  give 
binding  force  to  a  jointure.    Therefore  it  is,  if  made  aft;er  mar- 
riage, when  her  consent  is  of  no  avail,  she  should  not  be  pre- 

a  jointure  soffident  to  bar  dower;  but  the  doctrine  of  the  case  of  Dnirj  v.  Dnuy, 
that  an  infisuit'B  dower  may  be  barred  by  Jointure,  is  oonaidered  as  settled  law.  Shaw 
V.  'Boy^  6  Serg.  k  Bawle,  309.  Though  a  naked  oontraet  by  an  infant,  in  expecta- 
tion of  marriage,  with  the  oonsent  of  her  parent  or  guardian,  is  not  sufficient  to  bind 
her  real  estate,  except  perhaps  in  &Tor  of  the  issue  where  they  are  purdiaaera 
S.  0.  The  proviffions  of  the  English  Statute  have,  doubtless,  been  incorporated 
into  all  the  states,  where  the  oonmion  law  is  recognized  as  binding  authori^ 

(1)  Baa  Abr.,  tit  Jointure. 
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vented  firom  claiming  her  dower;  unless  she  has,  since  she  has 
been  disooveTt^  validated  the  jointure  by  her  election  to  take  it 

Upon  the  husband's  giving  a  bond  to  a  trustee  for  the  wife, 
that  he  will  settle  certain  other  lands  on  her,  and  he  does  not, 
the  wife,  as  to  this  bond,  shall  be  preferred  to  all  other  creditors. 

If  a  man  make  a  voluntary  settlement  of  certain  lands  upon 
his  daughter  as  her  portion,  and  then  marry  a  second  wife,  and 
settle  the  same  lands  upon  the  wife  as  a  jointure,  who  has  no 
notice  of  the  settlement  on  the  daughter,  the  wife  shall  hold 
the  lands ;  and  if  the  husband  devise  other  lands  in  his  will  to 
his  wife,  in  lieu  of  the  jointure  lands,  and  sht;  refuse  to  accept 
them,  the  daughter  shall  have  the  land  so  devised,  (a) 

*The  reason  why  the  elder  daughter's  title  gives  way  r-^.n\ 
to  the  wife's  title  is^  thai  a  jointress  is  considered  as  a  ^  ^ 
purchaser  for  a  valuable  consideration,  and  will  be  enforced  in 
chancery.  (1)  (J) 

It  seems  that,  anciently,  there  was  a  method  of  endowing  a 
wife,  ad  ostium  ecclesuB,  of  personal  property  as  well  as  real ; 
which  property  was  her  own ;  over  which  the  husband  had  no 
more  control  than  he  has  in  modem  times  over  the  property 
which  is  given  to  her  sole  and  separate  use.  This  has  become 
obsolete ;  for  the  wife  was  not  bound  by  it;  of  course  it  fell  into 
disuse.  (2) 

(fl01VM.,S19;lBq.Cft.Ab.,ttl.         (»)  IChft.  Ca.,lT6;  lon>ld.,40». 

(1)  Douglas  9.  Ward,  1  Oh.  Oa.,  100. 

(2)  In  relation  to  thia  species  of  dower,  Judge  Kent  (4  Gaines'  Oas.,  86)  observes : 
We  find  the  law  of  dower,  in  the  mode  of  endowing  ad  ostium  ecdenOf  in  oommoa 
use  in  the  time  of  GlanTille,  but  limited  to  the  third  part  of  the  freehold  lands, 
wUdi  the  husband  held  at  the  time  of  the  marriage.  This  limitation  is  likewise 
mentioned  in  Bracton  &  Fleta.  The  definition  of  this  species  of  dower,  in  Bacon's 
Abridgement^  is,  where  a  man  of  Aill  age,  seised  of  lands  in  fee,  after  marriage 
endows  his  wife  at  the  churdh-door,  of  a  moiety  or  a  third  part  of  his  lands,  describ- 
iiig  them  with  certainty.  In  which  case,  after  the  husband's  death,  the  wife  may 
enter  upon  the  lands  without  any  other  assignment,  because  the  solenm  assignment 
at  the  church-door  is  equiyalent  to  an  assignment -tn|>aw  by  metes  and  bounds; 
bat  this  assignment  cannot  be  made  before  marriage,  because  then  she  is  not  enti« 
ded  to  dower.  Bac.  Abr.,  tit  Dower,  ad  osL  eccL  It  is  believed  that  this  method  of 
endowing  a  wife  has  never  been  in  use  iu  the  United  States. 
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K  a  man,  by  will,  give  property  to  his  wife  ia  lieu  of  dowei'i 
ahe  is  at  liberty  to  take  or  refuae  it  If  ahe  take  it^  she  is  barred 
of  her  dower.  If  ahe  do  not  take  it^  she  may  resort  to  her 
dower,  (a)  Sucb  legacy  oaght  to  be  expressed  in  the  will,  to  be 
in  lieu  of  a  dower ;  or,  generally,  it  will  have  no  such  e£Feot ;  but 
the  widow  will  be  entitled  to  both  her  dower  and  legaoy«  (1)  (b) 

(a)  Ba.  Oa.  Abr.,  ua 

lb)  9Vm., 865;  8 Atk., 480;  4 Oo., 4 ;  Co. Lltt^ 8a 


(I)  It  is  a  weU-ectabUahad  principle,  that  tho  aeoeptaQOo  bj  a  widow  of  an  estate 
giyen  to  her  by  the  will  of  her  husband,  in  lieu  of  dower,  is  a  bar,  at  law  as  well 
as  in  equity,  to  her  right  of  dower  in  other  lands  whereof  the  husband  died  seised. 
Wake  V.  Wake,  1  Tee.,  836;  Edwards  v.  Morgan,  13  Price  Ezoh.  Bep.,  782;  Ken- 
nedy V.  IfiUs,  13  Wend.,  (S3;  Jaekson  v,  GhondiiU,  1  Cow.,  387;  Van  Orden  v. 
Tan  Orden,  10  John.  Bep^  30 ;  Hoyle  v.  Stewart,  8  Ibid.,  104 ;  Kenne<l^  «.  Nedrow, 

2  Dallas  Bep.,  418;  Hamilton  v.  Buckwalter,  3  Yeates,  389;  McGullough  v.  Allen, 

3  Ibid.,  10;  Oreacraft  v,  Wions,  Add.,  351;  Evans  v,  Webb,  1  Testes,  424;  Ken- 
nedy V.  Wtstar,  OLted  1  Dallas,  418;  Duncan  v,  Duncan,  2  Yeates,  302;  Wilson  v. 
Hamilton,  9  Berg,  it  Bawle^  434;  Lelnaweaver  fx.  Stoever,  1  Watts  a  Serg.,  160; 
SiatweU  9.  Sedam^s  heirs,  3  Ohio  Bep.,  5.  But  the  impUoation  ought  strongly  to 
appear  from  the  will,  that  it  was  the  husband's  intention  that  she  should  not  have 
both  the  testamentary  proyision  and  her  dower.  Slennedy  v.  Kedrow,  Hamilton  v, 
Buckwalter,  M oOuUough  v.  Allen,  Jackson  v.  Ohurchill,  wprck 

In  lUssiasippi,  eveiy  devise  to  the  wife  of  the  testator,  unless  otherwise  expressed, 
is  to  be  oonstmedin  lieu  of  dower.  Rev.  Code  of  Laws  of  Miss^  p.  468^  art.  16a 
In  litssouri,  a  devise  of  real  estate  will  be  held  in  lieu  of  dower,  unless  otherwise 
expressed  in  the  will  B.  &,  1846,  p.  431,  sec.  10.  A  devise  of  real  estate,  mNew 
Jersey,  is  made  a  bar  of  dower,  unless  dissented  from  withm  six  months.  Thompson 
V.  Bgbert,  2  Harrison^  460.  So. any  prtmaioi^  in  Massachusetts,  Ohio^  and  Alap- 
bama,  is  a  bar  of  dower  unless  dissented  from  within  six  months  after  probate,  or 
unless  the  will  show  plainly  that  it  was  the  intention  of  the  testator  that  she  should 
have  both.  Crane  v.  Crane,  17  Pick.,  422;  Allen  v.  Pray,  3  Fairfield,  138;  StiUey  9. 
Folger,  14  Ohio,  610;  miliard  v.  Binfleld,  10  Ala.,  977.  So,  alao^  in  North  Carolina 
and  Tennessee,  any  provision  Is  a  bar  unless  within  a  certain  time  the  widow  dis- 
sents from  the  wOL  Beid  «.  CampbeU,  VeigSr  378 ;  McDanid  v.  Douglas,  6  Humph., 
220.  In  Pennsylvania,  any  devise  or  bequest'  will  be  deemed  in  lieu  of  dower 
unless  otherwise  dedaredr  ^^  ^^  election  to  the  widow.  Act  of  1833,  sea  11.  In 
New  York,  the  widow  is  entitied  to  dower,  unless  the  provision  be  express^  made  «i 
Ueu  of  dower ^  or  be  so  repugnant  to  the  other  provisions  of  the  will  that  they  cannot 
stand  together.  Sandford  9.  Jackson,  10  Paige,  266;  Lewis  9.  Smith,  9  N.  Y.  (5 
Seld.),  502 ;  Lasher  v,  iMsher^  13  Barb.,  106;  and  where  there  is  a  provision  in  lieu 
of  dower,  the  widow  has  one  year  in  which  to  elect  3  B.  S.,  5th  ed.,  p.  32.  And 
the  fact  that  speciflc  provisions,  made  for  her  by  the  will,  exceed  the  value  of  her 
dower  right,  is  no  reason  for  impljring  that  the  testator  intended  to  bar  her  dower 
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The  kugband  in  his  will,  gives  a  legacy  to  his  wife,  on  condi* 
lion  that  she  rdeases  her  dower :  if  the  wife  elect  to  take  her 
legacy,  and  there  is  a  deficiency  of  aasetB  to  pay  all  the  legacies, 
her  If^gaoy  shall  not  abata  (1)  (a) 

In  aeveral,  if  not  in  all  the  states^  a  practice  has  obtained  with 
very  many  men,  to  give  in  their  wills,  to  their  wives,  one-third 

(a)lP.W.,]SL 


in  \hb  rttSduei  IDUa  v.  JCOb,  tS  Birb.,  454L  The  proririoiiB  of  the  acta  of  1848^ 
1840,  nmpfirimg  Um  property  of  nutfried  ivomen,  allowliig  them  to  oonvey  as  if 
unmirried,  does  not  aathoriae  a  ooayeyanoe  by  the  wife  of  all  her  dower  right  ia 
his  real  estate  to  her  husband  for  a  nominal  oonsideration.  The  act  is  to  be  con- 
strued as  giving  a  ri^t  to  oonyey  to  other  persons  than  her  husband.  Graham  v. 
Van  Wyek,  14  Barb^  531.  In  Ifassachusetts,  when  a  man  dies  seised  of  lands,  not 
hanag  lawfully  deriaed  the  same^  and  learing  a  widow  M  no  iigue^  the  widow  is 
entitled  to  one^hd^  of  said  estate  during  her  natural  life  in  lieu  of  dower.  General 
Statates  of  Massaohusetts,  1860,  dL  90,  sea  15. 

In  North  Garolinai  it  was  held,  that  a  widow  must  dissent  from  her  husband's 
will  in  person,  and  could  not  do  so  by  attorney  or  guardian,  and  if  she  were  a  luna- 
tic no  objeotlon  could  be  made.  Lewis  v.  Lewis,  1  Ired^  72 ;  ffinton  v.  SQnton,  8 
Ibid,  274.  Held,  also^  in  Welch  ».  Anderson,  28  ICiss.  (7  JonesX  283,  that  the 
election  of  the  widow  was  a  personal  right)  and  not  transmissible  by  descent  A 
husband,  by  will,  made  certain  provisions  for  his  wife  "in  lieu  of  dower,**  and 
afterwards  acquired  other  real  estate:  held,  that  she,  havhtg  accepted  the  provision, 
was  barred  as  to  the  after  acquired  estatei  Cfhapin  «.  Hill,  1  R.  L,  446. 

The  intention  of  the  testator,  as  gathered  from  the  whole  instrument,  governs  as 
to  the  questioii  whetiier  a  legacy'  to  tiie  wife  is  m  lieu  of  dower.  If  it  is  apparent 
that)  to  allow  the  widow  dower  and  the  legacy  in  addition  thereto^  would  defeat  or 
tBateriaUy  lessen  the  allotments  to  sU  or  any  of  the  devisees  or  legatees,  the  court 
would  require  the  widow  to  eleot  Dodge  «.  Dodge,  31  Barb.,  413.  See  White  «. 
Whtte^  tbt  a  case  where  she  was  compelled  to  elect  on  the  grounds  above  laid  down. 
1  Harrison,  202.  A  devise  of  all  the  testator's  property,  real  or  personal,  during 
widowhood,  or  during  widowhood  and  the  minority  of  children,  and  then  to  be 
dtficbd  among  the  ^Odrm,  held  not  to  be  a  devise  in  lieu  of  dower,  so  as  to  put  the 
widow  to  her  eleottoiL  Sandfhrd  v.  Jackson,  10  Paige^  266;  Ohurdi  v.  Bull,  2  Denio, 
430. 

By  the  statotss  of  Minnesota,  if  any  lands  are  devised  to  a  woman,  or  other 
provision  made  for  her  hi  the  will  of  her  husband,  she  must  make  her  election,  and 
ibaU  not  have  both  unless  it  clearly  appear  in  the  will  to  be  the  hitention  of  the 
tostator.  Stat  of  lOnn^  ch.  86,  p.  409,  sea  18. 

(1)  This  is  said  to  be  upon  the  ground  that  a  devise  implies  a  consideration, 
Morgan  v.  Sdwards,  1  Dow.  ft  dark,  104;  Smitii «.  Kmiskem,  4  John.  Oh.  Rep. 
0;  Adstt  V.  Adsit»  2  John.  Oh.  Rep.,  448;  Wood  v.  Lee,  6  Monr.,  68;  Bailey  v. 
Duncan's  representatives,  4  Monr.,  265.    But  where  it  is  expressed  in  the  will,  that 


118  reeve's  domestic  selations. 

part  of  their  real  estate,  for  the  life  of  the  wife ;  without  men- 
tioning  that  it  is  given  in  lieu  of  dower.  And  yet^  nothing  is 
further  fipom  their  thoughts,  than  that  the  wife  should  haye  one- 
third  of  the  real  property  under  the  will,  and  her  dower  also  m 
the  whole  estate.  What  construction  would  be  given  by  the 
courts  of  our  country,  may,  perhaps,  be  uncertain. 

The  practice  in  the  courts  of  probate  in  Connecticut,  is  to  set 
off  to  the  widow,  only  one-third  part  of  the  real  estate  of  the 
husband,  for  her  life.  It  will  be  difficult  to  reconcile  this  with 
r^AAl  ^^^  &noioi^t  rules  of  law ;  but  doubtless  *it  comports  with 
the  intention  of  the  devisor;  and,  in  most  cases,  is  in  ac- 
cordance with  the  more  modem  dedsiona  All  the  cases,  down 
to  a  very  late  period,  have  proceeded  upon  the  ground,  that  a 
devise  cannot  be  averred  to  be  in  satisfisu^tion  of  dower,  unless  it 
be  so  expressed  in  the  will ;  and  that  no  averment  of  intention 
was  admissible,  except  what  could  be  collected  from  the  words 
of  the  will.  For  all  wills  of  land  must  be  in  writing ;  and  when 
the  devise  was  expressed  to  be  in  lieu  of  dower,  if  the  widow 
took  the  legacy,  she  was  barred  of  her  dower;  but  she  was  at 
liberty  to  elect  her  dower.  If  she  chose  one,  she  could  not  take 
the  other.  Even  if  it  was  personal  estate,  which  was  given  in 
lieu  of  dower,  if  she  elected  to  take  it,  it  would  be  a  bar  to  hei 
taking  her  dower.  (1) 

tho  provision  ia  in  lien  of  dower,  the  wife  must  elect  Axtel  v/Aztel,  2  Oh.  Gu^  S4; 
Lawrence  v.  Lawrence,  9  Vem.,  365;  &  0.,  reported  in  1  Bq.  Gas.  Abr.,  218;  3 
FreenL  Bep.,  234;  1  Br.  P.  0.,  69;  Hitchin  v.  Hitchin,  Prin.  Cbu,  133;  Galtor  v. 
Hancock,  2  Atk.,  427;  Tinney  v,  Tinney,  3  Atlc,  8;  Lidedon  v,  Northoote,  Ibi(L, 
436 ;  Ayres  v.  Willis,  1  Yes.,  230 ;  Gharles  v.  Andrews,  9  Mod.,  152 ;  Broughton 
V.  Brington,  t  Bro.  P.  G.»  12;  Herbert  v.  Wren,  t  Oranch,  3*70;  Blunt «.  Lee,  6 
GalL,  481;  Boberts v.  Smith,  1  Sidl  t  Stur.,  513;  Diokson  v,  Bobinson,  Jacobs 503; 
Bowley  v.  Dickson,  3  Buss.,  192. 

Where  there  is  a  legacy  in  lieu  of  dower,  the  legatee  is  not  compellable  to  ooq- 
tribute  with  the  other  legacies  to  the  payment  of  debts  due  fh>m  the  estate.  Lord 
V.  Lord,  '23  Gonn.,  32*7.  And  when  a  legacy  is  in  lieu  of  dower,  the  legatee  is 
treated  as  a  purchaser,  and  entitled  to  all  tiie  incidents  resulting  ftxMn  that  relatioiL 
Tiflt  9.  Porter,  8  K.  T.,  522.  Held,  in  Mitchell  v.  Blain,  that  a  legacy  in  lieu  of 
dower  must  contribute  with  all  other  legacies,  to  make  up  the  share  of  a  post 
testamentary  child,  not  proyided  for  in  the  will  5  Paige  GIl,  688. 

(1)  Yide  note,  page  4*7.  (Marg.) 
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The  law  here  laid  down,  seemed  to  be  yeiy  strongly  estab- 
lished, by  the  following  authorities.  Co.  litt,  86;  8  Bro.  in 
Chan.,  256;  1  Dyer,  220;  Cro.  Eliz.,  128;  Finch,  184;  Lord 
Baym.,  486 ;  8  Bro.  in  Chan.,  488.    But  the  modem  authorities 
have  deviated  from  the  rule  here  laid  down.    It  is  a  governing 
principle  in  the  modem  oases,  that  the  widow  shall  not  have  both 
dower  and  legacy,  although  the  will  is  silent  on  the  subject; 
provided,  the  taking  both  would  be  inconsistent  with  the  other 
dispoaitions  of  the  wilL    If  it  appear  that  other  legatees  will  be 
defeated  of  their  legacies,  if  she  take  both ;  or,  if  it  appear  that 
the  allowance  of  both  will  break  in  upon  the  provisions  of  the 
will,  so  that  the  intention  of  the  testator  will  be  thwarted,  if  she 
take  both :  in  such  case,  she  can  take  only  one,  and  must  make 
her  election.    If  A  should  make  a  will,  and  devise  one-third  of 
his  real  estate  to  his  wife  B,  for  life,  and  the  other  two-thirds  to 
his  children  C  and  D ;  and  also  after  the  death  of  the  wife,  the 
one-third  before  given  to  his  wife  to  be  divided  equally  between 
them;  in  this  case  the  devise  to  B  is  *not  said  to  be  in  p«  .q-. 
lieu  of  dower.    According  to  the  earlier  rule  on  this  sub*  ^ 
ject,  as  the  devise  is  not  said  to  be  in  satas&ction  of  her  dower. 
she  will  take  both.    For  you  cannot  aver  his  intention,  and  col- 
lect it  from  the  dispositions  of  the  will ;  but  it  must  be  expressed 
in  the  will,  to  be  in  lieu  of  dower.    By  the  modem  cases,  she 
would  not  take  both  her  dower  and  the  legacy,  for  this  would 
break  in  upon  the  dispositions  of  the  will.    Nothing  is  more 
apparent,  than  that  the  testator  intended  that  C  and  D  should 
take,  each  one-third  of  his  real  estate.    But  this  could  not  be,  if 
B  the  wife  took  under  the  will  one-third,  and  also  one-third  as 
dower.    From  the  whole  we  may  conclude,  that  the  intention  of 
the  testator,  is  the  pole-star  in  these  cases,  as  in  all  others  which 
arise  under  wills ;  and,  that  this  intention  may  be  collected,  fix)m 
the  dispositions  of  the  estate  in  the  will.  (1) 

(1)  Arnold  V.  Kemstead,  AmbL,  466;  Vellareal  v.  Lord  Galway,  AmbL,  482; 
JoDM  «.  CoUier,  AmbL,  t30 ;  Wake  v.  Wake,  8  Br.  Oh.  Bep.,  266 ;  Boynton  v.  Boyn- 
ton,  1  Br.  Oh.  Bep.,  446.  It  is  somewhat  difficult  to  determine  whether  it  must  not 
appear  from  the  terms  of  the  wIU  that  t^e  testator  intended  the  devise  to  be  hi  lieu 
of  dower.    But  this  is  at  least  oertain,  that  the  implication  that  she  shall  not  have 
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How  woold  it  be,  if  somd  fiaot  dAon  the  will  existed,  wliich 
would  show  that  the  intention  was  different  frqin  what  it  ap- 
peared to  be  on  the  ihce  of  the  will?  Could  not  the  proof  of 
snoh  fiict  be  admitted,  tooast  li^ton  the  snbjeet?  The  gioimd 
taken  in  the  earlier  eases,  was  this:  that  the  statute  of  frauds, 
required  that  all  deTiaes,  legades,  &a,  should  be  in  writing.  It 
woold  follow,  of  ooorse,  that  the  proof  if  erer  so  dear  an  inten- 
tion to  give  in  lien  of  dower,  would  answer  no  purpose.  For  it 
would  be  an  idle  intention,  unless  expressed  in  writing.  But  the 
construction  now  given  to  that  statute,  goes  yery  wide  of  this; 
and  you  can  now  prOTC  the  existenceof  acontract,  bjproof  of  a 
rariety  of  fieusts,  the  existence  of  which  fiiots  cannot  be  accounted 
for  on  any  other  hypothesis,  but  only  the  existence  of  a  certain 
contract  This  may  be  thus  exemplified.  A  conveys  White- 
acre  to  B,  by  an  absolute  deed;,  and  by  A,  it  was  claimed,  that 
the  conveyance  was  a  mortgage,  as  seeurity  for  a  note  which  B 
^  1  ^^^^  against  him^  of  not  more  than  a  tenth  part  *€^  the 
'-  ^  value  of  Whiteacre.  A  offers  to  prove  this  &ct  by  C  and 
D,  who  heard  the  contract  when  the  deed  was  given.  But  C  and 
D  are  not  admissible  witnesses,  to  the  terms  of  a  contract  respect- 
ing the  title  of  land.  The  law  deems  it  dangerous  to  trust  the 
memory  of  witnesses,  to  the  precise  terms  of  a  contract  Bat  if 
A  can  prove  the  existence  of  certain  facts,  where  there  is  no  audi 
danger  of  mistake,  which  q>eaks  an  unequivocal  language,  and 
which  could  not  possibly  exists  unless  this  conveyance  was  such 
a  one  as  A  claims  it  to  be ;  this  he  may  do.  He  accordingly 
proves  the  notorious  fact,  that  he,  A,  has  been  ten  years  in  pos 
session  of  that  land  since  the  giving  of  the  deed,  and  has  never 
been  called  upon  to  pay  a  cent  for  rent    This  excites  a  strong 

both  the  devise  and  dower,  mnst  be  strong  and  neoeasarf  befbre  the  widow  will  be 
pnt  to  her  election.  Foster  t.  Cook,  3  Br.  Oh.  Eep.,  347;  Preach  v.  Davis,  8  Vfift, 
Jr.,  5*72;  Kennedy  v.  Nedrow,  2  Dallas,  418;  Creacraft  v.  Wions  Add,  354;  Ham- 
ilton V.  Bnckwalter,  2  Yeates,  389 ;  McCalloch  v.  Allen,  3  Yeates,  10.  And  the 
widow  shall  not  in  any  case  be  forced  to  make  her  election,  until  an  account  is  taken 
and  it  is  ascertained  out  of  what  estate  she  is  dowable.  Hall  v.  Hall,  2  M'Cord,  Ch. 
Bep.,  280 ;  Boynton  v.  Boynton,  1  Br.  Ch.  Rep.,  445.  For  a  full  and  accurate  ex- 
position of  the  law  on  this  subject,  see  Birmingham  v.  Kirwain,  1  Scho.  k  Let,  bj 
Lord  Rkaobsdjllb;  Chalmers  9.  Storil,  2  Yes.  k  Beames,  222. 
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suspicion  ihat  it  was  a  mortgage.    It  is  just  as  mortgagor  and 
mortgagee  always  oonducti  and  contrary  to  all  experience  that 
B,  the  absolute  proprietor  of  this  land,  should  suffer  A  to  take 
the  profits  of  the  land,  and  never  pay,  or  secure  to  be  paid,  any 
rent     To  render  the  case  more  dear,  A  proves  that,  ever  since 
he  gave  the  deed,  B  has  called  upon  him  annually  for  the  inte- 
rest of  the  note,  which  he  has  always  paid.    Not  a  doubt  now 
remains ;  for  certain  it  is,  if  the  deed  was  given  for  the  debt 
contained  in  the  note,  the  note  was  paid ;  and  nothing  could  be 
more  absurd  than  that  B  should  call  for  interest  on  the  note,  and 
that  A  should  pay  it    But  it  is  exactly  as  it  would  be  if  it  was 
a  mortgage  to  secure  the  debt    B  would  then  hold  the  note, 
collect  his  interest,  and  leave  A  in  posBCSsion.    On  these  &ctB  a 
court  in  chancery  would  treat  B  as  a  trustee.    Though  all  this 
proves  that  this  was  a  mortgage,  yet  it  does  not  prove,  what  the 
statute  seems  to  require,  that  it  was  in  writing.    Neither  have 
courts  required  that  this  should  be  proved.    If  they  can  arrive 
at  the  truth  of  the  existence  of  a  contract,  without  depending  on 
the  witnesses  for  the  proof  of  the  terms  of  the  contract,  ^     . 
they  *  have  treated  such  contract  as  valid.    Hence  it  is,  ^       ^ 
if  a  defendant,  by  his  answer,  admits  that  such  a  contract  exists, 
though  it  is  one  that  the  law  requires  should  be  in  writing  to  be 
valid,  yet,  as  the  proof  of  the  existence  of  such  a  contract  comes 
£rom  a  source  where  there  is  no  danger  of  mistake,  the  court 
treats  it  as  valid.    I  should,  therefore,  suppose  that  any  fact 
which  would  show  the  intention  of  the  testator,  though  dehors 
the  will,  might  be  proved,  provided  it  stood  well  with  the  will.  (1) 

(1)  This  poBitioD  seems  to  be  oonflnned,  in  efTect^  by  several  authorities.  In 
Druoe  v.  Dennison,  6  Ves^  386,  parol  evidenoe  was  admitted  to  show  that^  under 
the  words,  "his  personal  estate,"  the  testator  designkl  to  include  certain  chattels 
belonging  to  his  wife,  and  not  reduced  into  possession  in  his  lifetime.  The  case  of 
Polteney  v.  Darlington,  1  Bra  Ch.  Rep.,  117,  was  decided  before.  It  was  there 
held  that  parol  eridenoe  was  admissible  to  show  the  intention  of  the  testator  at 
and  before  the  making  of  the  will  Afterwards,  in  Pole  v.  Lord  Somers,  6  Ves.,  809, 
the  same  question  was  presented,  but  its  decision  upon  the  broad  ground  assumed 
in  Pnlteney  v.  Darlington  studiously  avoided.  In  Druoe  «.  Dennison,  the  Chan- 
oeUor  observed  that,  though  there  was  much  in  the  wHl  itself  which  would  go  far 
towards  establishing  the  oonstruction  he  was  prepared  to  give  it,  yet  he  chose  to 
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It  has  been  a  qoestion,  whether  a  devise  by  a  husband  may 
not  operate  as  a  bar  of  jointoie.  Bat  it  now  seems  to  be  settled 
that  it  will  not^  either  as  it  respects  a  jointoie  made  before  or 
titer  marriage,  onless  it  appears  plainly  from  the  will  diat  it  was 
intended  as  a  satisfiiustion.  In  that  case,  if  the  wife  acoeptB  Hie 
deyise,  she  waives  her  jointoie.  4  Bro.  ParL  Ca,  603 ;  2  P.  W^ 
618. 

If  a  jointore  be  settled  on  a  wife  for  life,  and  a  coveoaot 
entered  into  that  the  yearly  valoe  shall  be  of  soch  a  som;  if  it 
fills  short,  she  may  commit  as  moch  waste  as  to  make  it  of  that 
valoe.  Gaiew  v.  Gaiew,  Mich.,  1678.  Or  she  may  apply  to  chan- 
cery, and  have  a  decree  for  the  deficiency.  For  soch  covenant 
is  not  volontary,  and  may  be  enforced  in  chancery.  (1) 

It  was  determined,  in  S  Atk.,  8,  that  a  general  provision  of  a 
wife  was  no  bar  of  dower.  Bot  it  appears  from  that  report  that 
Chancellor  Ejng  had  determined  that  a  bond  given  in  trost,  to 
secore  a  som  of  money  for  the  wife's  livelihood  and  maintenance^ 
woold  be  a  bar.  Soch  an  opinion  well  aooords  with  the  latest 
decisiona  Bot  I  presome,  at  that  time,  nothing  more  was  meant 
than  this :  if  the  wife  elected  to  have  the  bond,  that  it  shoold  be 


groand  hia  opinion  as  to  the  admissibility  of  the  evidenoe  in  question  upon  the 
aatbority  of  the  decision  in  Pulteney  9,  Darlington,  which,  being  a  case  in  whidi 
the  will  itself  presented  no  ambiguity,  and  involved  in  which  was  propertf  to  u 
immense  amount,  to  answer  the  words  of  the  will,  afforded  an  unmixed  precedaiit 
for  the  reception  of  this  coUatoral  testimony,  in  manifestation  of  a  testator's  inten- 
tion as  to  the  import  and  extent  of  a  particular  descriptive  phrase;  in  a  case,  too, 
^Hiere  ^e  application  of  tiie  description  to  the  property  in  questicm  would  affiBct  ti» 
quality  of  the  estate  and  determine  the  righto  and  obligations  of  the  parties  ctoim- 
ing  under  the  testator.  In  the  older  cases,  the  disposition  to  reject  evidenoe  of  the 
testator's  intention,  foreign  to  the  wHl,  is  much  more  emphatically  expressed  than  is 
the  modem  ones.  Nourse  v.  Finch,  1  Yes.,  Jr.,  369;  Ibid.,  324;  Dake  v.  Duchess 
of  Rutland,  2  P.  Wms.,  216,  canira  to  the  cases  above  cited.  But,  notwithstanding 
these  decisions  to  the  oontraiy,  the  bettor  opinion  seems  to  be  that  evidence,  extra- 
neous to  the  will,  is  adnussible,  in  general,  to  show  the  intention  of  the  testator. 
I  have,  however,  been  able  to  find  no  late  cases  bearing  directly  upon  the  point  in 
controversy;  i  e.,  whether  tiie  testator's  intention  that  a  legacy  to  the  wife  should 
be  in  lieu  of  dower  is  provable,  when  not  so  steted  in  the  wilL 

(1)  So  she  may  come  in  as  a  specialty  creditor  upon  the  husband's  esteto  for  the 
defidenoy,  with  interest  Parker  v.  Harvey,  4  Bra  P.  C,  604;  see  also  Grove  t. 
Uook.  Ibid.,  693;  Bustace  «.  Keightiy,  Ibid.,  688. 
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in  bar  of  dower.  For  I  believe  it  was  not  at  that  time  recognized 
as  a  sound  doctrine,  that  the  husband  had  it  in  his  power,  whether 
the  wife  was  willing  *  or  not,  to  bar  her  of  her  dower,  by  p^cnT 
any  provision  that  he  should  make  for  her  after  mar-  '-  ^ 
riage.(l) 

There  is  a  case  in  year-book  of  Edward  HI,  66,  where  a 
husband  conveyed  away  his  land  in  fee,  reserving  a  hundred 
marks  yearly  rent  to  himself  and  wife  for  twenty  years,  and  died : 
after  his  death  the  wife  accepted  the  yearly  rent;  but  this  was 
holden  to  be  no  bar  of  her  dower  in  said  land. 

We  have  already  observed,  that  a  wife  cannot  be  barred  of 
her  dower  by  the  conveyance  of  the  estate  by  the  husband,  unless 
she  oonsents  to  it.  So,  too,  if  she  do  not  join  with  her  husband 
in  a  mortgage  of  his  estate,  his  mortgaging  it  in  no  measure  affects 
her  rights  of  dower.  If  she  do  join  with  him,  she  has  a  right 
to  redeem  the  mortgaged  premises  by  paying  the  debt  for  which 
they  are  mortgaged,  (a)  (2)  So,  too,  if  her  husband's  estate  were 
mortgaged  when  she  married,  she  shall  have  a  right  to  redeem. 
In  both  cases,  one-third  of  the  sum  paid  it  is  her  duty  to  pay : 
the  other  two-thirds  it  is  the  duty  of  the  heir  or  devisee,  as  the 

(a)  Fm.  in  Chui.,  187. 

(1)  Upcm  general  principles,  it  would  seem  that  there  is  a  right  of  the  wife  in  the 
estate  of  her  husband  that  cannot  be  barred  by  any  testamentary  or  other  provision 
without  her  consent.  In  Vermont^  by  statute  of  1839,  any  pecuniary  provision  in 
heu  of  dower  wiU  bar  her  of  her  right  unless  she  elects  to  waive  it  and  have  her 
dower  set  off.  Bev.  Stat,  Vt.,  269.  And  the  same  statute  provisions  exist  in  New 
York,  Virginia,  ICassachusetts  and  Llinois.  (See  note,  p.  47,  marginal) 

(2)  If  she  join  with  her  husband  in  a  conveyance  of  his  estate,  her  dower  will 
be  barred.  Powel  on  Mort^  673;  Gatlin  v,  Ware^  9  Mass.  Bep.,  218;  Lafkinv. 
Curtis,  13  Ibid.,  223;  Powell  v.  M.  ft  B.  M.  Co.,  3  Mason's  Bep.,  347;  Kirk  v. 
Dean,  2  Binn.,  341 ;  McIntTre  v.  Ward,  6  Ibid.,  301;  Shaller  v.  Brand,  6  Ibid., 
436;  Bamet  9,  Bamet,  15  Serg.  ft  Bawle,  71 ;  Brown  v,  Farrar,  3  Ohio  Bep^  140; 
Glenn  v.  Bank  U.  8.,  8  Ibid.,  t2;  St.  Clair  v,  Morris,  9  Ibid.,  15. 

But  iHiere  the  admowledgment  of  the  deed  is  defective,  it  will  not  bar  her  dower. 
WalBon  V.  Bailey,  1  Binn.,  470;  James  v,  Lyon,  3  Testes,  471 ;  Evans  9,  The  Com- 
monwealth, 4  Serg.  ft  Bawle,  49;  Fowler  9.  McClary,  6  Ibid.,  143;  Jourdan  «.  Jour- 
dan,  9  Ibid.,  273;  Maddook  p.  Williams,  12  Ohio  Bep.,  377 ;  McFarland  v.  Febiger's 
beirs,  8  Ibid^  194;  Walsh  v.  Kelly,  34  Penn.,  84;  Manning  v.  Laboree,  33  Me., 
343;  Dalton  v.  Murphy,  30  Miss.,  59 ;  OTarrell  v,  Simplot,  4  Iowa,  381 ;  Dewey  «. 
Campan,  4  MidL,  565. 


124  reeve's  domestic  belations. 

case  may  be,  to  pay.  The  wife  who  redeems,  and  her  executon, 
shall  hold  the  premises  against  the  heir  or  devisee,  until  thej  paj 
to  her  two-thirds  of  the  mortgage-money.  They  need  not,  how* 
ever,  pay  interest,  as  she  has  the  nsofiract  in  the  meantime.  (1) 

By  the  common  law,  when  a  husband  was  attainted  of  fdonj, 
his  wife  could  not  be  endowed.  (2)  By  1st  Edward  YI  she  is,  in 
that  case,  entitled  to  dower ;  but  attainder  of  treason  bars  her  of 
dower.  (8) 

If  lands  settled  aa  a  jointure  are  mortgaged,  the  wife  maj 
abandon  them,  and  resort  to  her  dower ;  or  she  may  redeem  them, 
and  her  executor  shall  hold  them  against  the  heir,  until  the  whole 
mortgage-money  is  paid,  with  interest ;  for  a  jointress  has  a  right 
to  hold  the  land  discharged  from  all  incumbrances.  (4) 
r«ftQi  *  ^  ^  husband  make  a  lease  of  certain  lands  for  life, 
*-  ^  before  marriage,  and  die,  the  wife  cannot  be  endowed;  fi>r 
there  was  no  seisin,  in  deed  or  in  law,  of  the  freehold ;  but  if 
had  been  a  lease  for  years,  she  would  be  entitled  to  dower  in  the 
reversion.  (6)  A  wife  cannot  be  endowed  of  an  equity  of  redemp 
tion.  This  is  a  point  which  has  been  much  agitated  before  the 
English  courts.  By  Sir  Joseph  Jbktl,  a  very  able  lawyer 
and  correct  judge,  it  was  determined  that  she  should  be  endowed 
of  an  equity  of  redemption,  (a)  This  decision  has  been  since 
pronounced  not  to  be  law,  being  opposed  to.  the  course  of  deci- 
sions on  the  subject  {b)    Some  of  their  ablest  judges  and  writers 

(a)  1  ChA.  Ga., 971 ;  1  Atk.,  606^  (d)  SP.  W.,  Wi 


(1)  Powell  ou  Mort,  681.  And  a  dowress,  like  an  heir  or  deviflee,  has  a  right  to 
have  the  penonal  estate  of  the  husband,  as  fhr  as  it  will  extend,  applied  in  dls- 
charge  of  mortgages,  and  otiier  debts  oontracted  bj  the  husband,  whidi  are  diarges 
on  the  land  whereof  she  is  endowable;  and  eyen  where  the  personal  estate  is  iiiBiiffi- 
oient  to  disoharge  the  debt,  it  seems  that,  in  some  oases,  if  not  in  all,  she  will  be 
entitled  to  the  priTilege  of  having  the  lands  which  remain  in  the  hands  of  the  heir 
charged  therewith,  hi  exoneration  of  ^e  lands  assigned  to  her  in  dower.  Powell 
on  Mort)  Band's  ed.,  F,  681. 

(3)  Pk)wd^  362;  Coke  Litt.,  40,  b;  Brook^  81s  Fita.  Nat  Biey.,  160;  PeridnB, 
308,  387. 

(3)  But  by  statute  Y  Bdw.,  6,  oh.  11,  the  statute  I  Edw.  Is  repealed  in  oases  of 
treason. 

(4)  Pow.  on  Mort.,  681;  Berton  v.  Stiles,  1  Gh.  Oa.,  271. 

(5)  D'Aroey  v.  Blake,  2  Scho.  &  Lef.,  387 
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have,  boweyer,  shown  symptoms  of  disgust  with  the  settled  course 
of  decisions.  They  have  declared,  that  a  strict  adherence  to  some 
hasty  adjudications  on  this  subject  has  produced  «uch  a  number 
of  precedents  in  opposition  to  the  claim  of  the  wife  as  to  render 
it  difficult  to  alter  the  course  which  the  business  has  taken ;  and 
that  the  maxim,  ftare  decinSj  had  more  weight  than  the  reason* 
ablenees  of  the  decisiona  It  is  remarkable  that  the  courts  refuse 
to  place  the  estate  by  curtesy  on  the  same  footing.  They  allow 
the  husband  to  enjoy  his  curtesy  in  the  equity  of  redemption 
which  belonged  to  his  wife  in  her  lifetime,  and  has  descended  to 
her  heirs.  In  Coaneotiouti  it  is  decided  by  the  Supreme  Court 
that  dower  may  be  had  of  an  equity  of  redemption.  (1) 


(1)  Ghap]iii  V.  Chaplin,  3  P.  Wins.,  229;  Att^  Oen.  v.  Soott,  Sug.  Law  Vend., 
App.,  46;  Goodwin  v.  Winsmore^  2  Aik.,  626;  BurgesB  v,  Wheate,  1  Black.  Hep., 
188;  Discon  «.  Saville^  1  Bro.  Oh.  Bep.,  326;  Ford  v.  Wade,  4  Ibid.,  626;  D'Aicej 
T.  Rake,  9  8dio.  &  Lef.,  387. 

Tbo  oooitB  of  law  !n  New  Yoik  hare  dedded  that  a  mortgagor,  in  poflsession  of 
lands  mortgaged,  has,  in  regard  to  all  the  world  but  the  mortgagee,  the  legal  seisin, 
and  that,  in  case  of  his  death  while  in  possession  and  before  foreclosure,  his  widow 
is  entitled  to  dower  in  the  lands  mortgaged,  of  which  she  cannot  be  deprived  bj  a 
porohaaer  of  the  eqnttj  of  redemption  of  her  husband.  Waters  v.  Stewart,  1  Caines* 
Owes  in  Error,  47 ;  Jackson  v.  WiOard,  4  John.  Rep.,  41 ;  Hitchcock  v.  Harrington, 
ennd.,  290;  OoIUds  v.  Torres,  7  Dnd^  278;  Coles  v.  (Toles,  15  Ibid.,  319.  The 
court  of  equity  likewise  follows  the  same  doctrine,  and  allows  the  widow  her  dower 
out  of  the  proceeds  of  the  sale  of  the  mortgaged  premises,  on  a  bill  for  a  foredo- 
Boie  and  sale.  Titus  v.  Nelson,  6  John.  Oh.  Bep.,  452. 

The  grantees  of  a  mortgagor  who  has  mortgaged  the  premises  for  the  purchase- 
vxmey,  and  seDs  portions  of  the  mortgaged  premises  subject  to  the  mortgage,  are 
seised  of  the  equity  of  redemption  in  the  portions  convejed  to  them,  and  their 
wives  are  respectirely  entitied  to  dower  out  of  the  portions  couTejed  to  their  hus- 
bands, sulgect  to  the  payment  of  the  mortgage.  Mills  9.  Van  Yoorhies,  23  Barb., 
125.  The  widow  of  a  mortgagor  for  the  purchase-money  has  a  right  of  dower  in 
the  equity  of  redemption,  subject  to  the  Hen  of  tiie  mortgage,  but  not  paramount  to 
it.  8.  C,  20  N.  T.  412. 

A  release  by  the  husband  of  his  equity  of  redemption  in  lands  mortgaged,  not 
executed  by  the  wife,  though  she  Joined  in  the  mortgage,  is  no  bar  to  her  dower  in 
the  remaining  hitorest  of  the  husband  in  the  land  after  the  satisfiiction  of  the  mort- 
gage. Bwaine  «.  Penine^  6  John.  Gh.  Bep.,  482.  In  Connecticut,  it  is  held  that  tho 
widow  of  a  deceased  mortgagee  is  entitied  to  dower  in  the  equity  of  redemption. 
Rah  V.  Fish,  1  Conn.,  667.  Suvh,  also,  is  the  law  of  Pennsylvania.  Beed  v,  Mor- 
Hmd,  12  Serg.  ft  Bawie,  18.    In  South  Carolina  and  Massachusetts  the  wife  can- 
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The  wife  of  ihe  mortgagee,  on  the  death  of  her  hosband,  can- 
not be  endowed  in  the  mortgaged  premiae&  Mortgages  are 
considered  as  personal  property  for  eyery  purpose,  only  that  the 
lands  are  sabject  to  the  mortgagee's  l^al  title,  so  £Eur  as  that  1^ 
title  is  of  importance  to  him  to  avail  himself  of  the  possession 
of  the  lands  that  he  may  procure  a  satis&ction  of  his  debt  (1) 

The  wife  of  a  trustee  cannot  be  endowed ;  but  where  a  &ther 
purchased  in  the  name  of  the  son,  and  the  son  *  executed 
'-  -'a  declaration  of  trust  to  the  fiither,  but  went  into  posaes- 
sion,  married  a  wife,  and  continued  in  possession  until  death,  his 
wife  shall  be  endowed,  for  the  declaration  of  trust  was  fi^udn- 
lent  (a)  (2) 


not  haTB  her  dower  in  lands  mortgaged  for  the  porchaae-money,  nntH  abe  hai 
redeemed  the  mcntgage.  Grafts  v.  Grafts,  3  McOord^s  Oh.  Bep.,  64;  Bolton  v.  Bal- 
lard, 13  Mass.  Bep^  327.  But  in  ICassachoaetta,  if  the  husband,  in  his  lifetime,  or 
the  wife  or  his  representative,  after  his  death,  redeem,  she  wiU  be  entitled  to  dower. 
Hildieth  v,  Jones,  13  Ifass.,  526;  Gibson  9,  Grehore,  6  Vkk^  146.  -So  if  the  hus- 
band purchase  lands  under  a  mortgage,  and  the  grantor  dischaige  the  mortsiage^ 
the  wife  may  haye  her  dower.  Snow  9.  Stevens,  16  Mass.  Bep.,  278.  But  she  is 
not  dowable  of  an  equity  purchased  by  the  husband  during  coverture^  unless  he  has 
obtained  a  discharge  of  the  mortgage.  Bird  t.  Gardiner,  10  Mass.,  364.  Nor  of 
lands  mortgaged  by  the  husband  before  marriage  and  not  redeemed.  Scott  v.  Han- 
oock,  13  Mass.  Bep.,  164.  But  she  may  redeem  the  mortgage,  and  will  hdd  as 
assignee  after  the  redemption,  but  will  be  bound  to  Iceep  down  one-third  of  As 
interest  during  her  life.  Gibson  v.  Grehore,  ut  svpra.  See,  forther.  Stow  v.  Tift,  15 
John.  Bep.,  458;  and,  e  oontnif  Glaibome  v.  Henderson,  3  Hen.  ft  Munf.,  322 ;  Heth 
V.  Godce^  1  Band.,  344;  Tan  Dyne  v,  Thayre,  19  Wend.,  162;  Stille  v.  OarroU,  IS 
Pet,  201. 

(1)  Pow.  on  Mort,  703 ;  Bevant  v.  Pope,  2  Freem.,  71 ;  Hmton  9,  Hinton,  2  VeSn 
633. 

(2)  There  are  some  old  authorities  which  allow  dower  in  trust  estates,  for  which 
see  Pow.  on  Mort,  702,  in  note,  and  in  Pennsylvania  a  widow  may  still  have  ber 
dower  of  a  trust  Shoemaker  9,  Wallcer,  2  Serg.  ft  Bawle,  664 ;  Beed  v.  Morrison, 
12  Ibid.,  18;  and  see  cases  first  cited  in  note,  page  126;  Powell  9.  The  M.  ft  K. 
Go,  3  Ma80E^  347 ;  Oowman  9,  Hall,  3  Gill  ft  John.,  398. 

In  Maine,  the  wife  is  dowable  of  equity  of  redemption.  Manning  9,  Laboree,  33, 
Maine,  343 ;  Simonton  9.  Gray,  34  Ibid.,  60.  See  also  TTinAhmftn  9.  Stiles,  1  Stodki 
(N.  J.),  361 ;  Hastings  v,  Stevens,  9  Foster  (N.  H.),  664. 

When  a  woman  marries,  after  the  execution  of  a  mortgage  on  land  by  her  has* 
band,  a  court  of  chancery,  whilst  it  makes  the  security  available  to  the  mortgagee^ 
will  take  care  that  the  interest  of  the  widow  is  not  affected  more  than  is  necessary 
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If  a  testator  devise  lands  to  pay  bis  debts  and  legacies,  and 
then  to  his  son  in  fee,  and  the  son  die  before  debts  and  legacies 
are  paid,  yet  his  wife  shall  be  endowed  as  soon  as  the  debts,  &c, 
are  paid.  The  devise  for  the  payment  of  debts,  &c.,  is  a  mere 
chattel  interest  The  son,  therefore,  had  a  legal  seisin  of  the 
estate  from  the  death  of  the  testator.  Still,  as  the  estate  was 
disposed  of  for  a  particular  purpose,  no  dower  could  be  enjoyed 
by  the  wife  untU  that  particalar  purpose  was  answered. 

If  a  husband  sow  the  lands,  and  die  before  a  severance,  and 
the  widow  be  endowed  of  that  land,  she,  and  not  the  executor, 
shall  hav6  the  emblements.  (1)  K  the  lands  had  gone  to  the 
heir,  the  executor  should  have  had  them;  but  dower  is  &vored 
in  law ;  and  it  is  a  very  ancient  rule  of  common  law,  laid  do)^n, 
2  Bracton,  96,  that  a  widow,  who  is  endowed,  shall  have  land 
cultivated  or  not  cultivated,  with  all  the  crops  and  produce 
growing  thereon.  By  the  common  law,  the  tenant  in  dower 
could  not  (as  all  other  tenants  for  life  could)  devise  the  emble- 
ments growing  on  the  land ;  neither  would  the  emblements,  in 
case  there  was  no  devise,  go  to  the  executor  of  the  wife,  but  they 
belonged  to  the  reversioner.  In  all  other  cases,  when  it  could 
not  be  known  when  the  estate  would  end,  if  the  tenant  sowed 
the  land,  the  executor. of  the  tenant  was  entitled  to  the  emble- 
ments; but  as  the  widow  was  entitled,  when  endowed  of  lands, 
to  the  crops  growing  thereon,  the  rule  of  law  was,  that  her  execu- 
tor or  administrator  should  not  be  entitled  to  the  crops  growing 
on  the  land  at  her  decease.    By  a  statute  of  Henry  m,  the  law 


to  Becnre  the  payment  of  the  debt  F17  «.  Merchanto'  Ins.  Oo.,  15  AbL,  810.  The 
wife  18  not  entitled,  as  against  the  mortgagee,  to  dower  in  lands  which  are  conveyed 
to  her  hnaband,  and  by  him,  on  the  same  day,  mortgaged  to  his  yendor  to  secure 
the  p«7ment  of  purchase-money.  Bslava  v.  Lepetre,  21  Ahk,  604. 

(1)  Baa  Abr.,  tit  Bower,  B.  And  m  Fisher  v.  Fisher,  Yin.  Abr.  PL,  82,  it  is  said 
that  a  dowress  is  entitled  to  the  emblements,  because  dower  is  considered  as  an 
ezcresoenoe,  or  continuance,  of  the  estate  of  the  husband. 

If  tiie  lands,  upon  which  grass  and  fruits  are  growing  at  the  time  of  the  death 
of  the  husband,  have  been  assigned  to  the  widow  for  her  dower,  she  thereupon 
beoomes  entitLed  to  the  grass  and  fhiits  growing  on  the  lands.  Kain  9.  Fisher,  2 
BebL  (6  N.  T.),  697.  But,  until  the  assignment  of  dower,  they  belong  to  the  heir 
Ibid. 
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was  altered  in  fitvor  of  widows,  and  they  were,  by  that  a 
'-  -*  statute,  placed  on  the  same  footing  as  other  tenants  for  life 
were.  If  the  statutes  of  England,  enacted  before  the  emigration 
of  oar  ancestors,  are  rejected  as  not  oar  law,  in  any  State,  then 
the  common  law,  as  above  stated,  is  the  law  of  that  State. 

Dower  is  considered  as  a  continuation  of  the  husband's  estata 
A  dieS)  leaving  B  his  son  and  heir ;  the  widow  is  endowed  of 
her  husband's  estate ;  the  assignment  of  dower  defeats  the  seisin 
of  B,  and  he  is  considered  as  never  having  been  seised.  (1)  If 
he  should  die  before  his  mother,  and  leave  a  widow,  who  should 
outlive  her  husband's  mother,  she  could  not  be  endowed  of  that 
part  of  which  her  mother-in-law  was  endowed,  for  her  husband 
had  never  been  seised  thereof  either  in  deed  or  in  law.  Or,  if. 
B  had  been  a  daughter,  and  had  married,  had  issue  and  died,  in 
the  lifetime  of  her  mother,  her  husband  could  never  have  cni^ 
tesy  in  those  lands  of  which  the  mother  was  endowed ;  for  the 
endowment  defeated  the  seisin  of  B,  and  B  died  without  erer 
having  been  seised  of  the  land.  The  wife  is  entitled  to  dower, 
by  the  English  law,  when  the  husband  and  wife  were  related 
within  the  Levitical  degrees,  if  the  marriage  was  not  annoUed 
during  coverture ;  for,  when  that  was  ended,  the  marriage  could 
not  be  impeached.  If  annulled  during  coverture,  it  was  void  a& 
initio.  Of  course,  the  wife  could  have  no  dower,  and  the  issue 
were  bastardized.  Perk.,  804. 

In  England,  when  there  is  a  divorce  for  supervenient  causes 
to  the  marriage,  the  divorce  is  a  mensa  et  fhoro^  and  is  no  bar  of 
dower;  for  such  dower  does  not  dissolve  the  marriage.  The 
authorities,  however,  are  contradictory  on  this  point.  1  BolL 
Abr.,  680;  Noy.,  108;  Godb.,  146;  Co.  Litt.,  820.  In  other 
respects,  we  find  that  such  a  divorce  has  no  effect  in  matters  of 
property.  If  a  wife  so  divorced  should  become  entitled  to  a 
distributary  share  of  the  estate  of  some  deceased  relative,  or  if  a 
^  -.  legacy  *  should  be  given  to  such  wife,  the  husband's  right 
L  -J  to  such  distributary  share  or  legacy  is  the  same  as  it  would 
be  if  there  had  been  no  divorce,  unless  the  legacy  were  given  to 

Q)  Fisher  v.  Fisher,  Tin.  Abr.  PL,  82. 
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her  separate  use.  Therefore,  I  apprehend  that  the  symmetry  of 
ihe  law  is  better  preserved  by  adopting  the  opinion  that  super- 
venient cases  are  no  bar  of  dower.  A  divorce^  then,  for  adultery, 
dtboQgb  the  wife  is  the  guilty  party,  will  not  bar  her  of  her  dower, 
if  she  live  longer  than  her  husband.  By  a  statute  of  Connectieut, 
she  is  not  entitled  to  dower  if  she  is  the  guilty  part^ ;  but  is  entitled 
if  innocent.  In  such  case,  the  court  can  allow  the  wife  alimony ; 
but  this  does  not  prevent  her  having  dower.  Alimony  is  to  pro- 
vide for  her  whilst  her  husband  lives;  but  dower  is  a  provision 
for  her  after  his  death,  (1)  Some  opinions  are  to  be  found,  that 
in  case  of  banishment  of  the  husband,  by  abjuration  or  act  of 
Parliament,  the  wife  may  be  endowed ;  for  it  is  said  that  the  hus- 
band is  civiUier  mortwus.  There  are  other  opinions  that  she  cannot 
be  endowed,  except  in  the  case  of  the  natural  death  of  the  husband. 
Fitzh.  De  Nat  Brev.,  149,  adopts  the  latter  opinion,  whilst  Jenks, 
Cent  4,  181  case,  adopts  the  former.  If  the  banished  man  was 
by  law  treated  as  a  dead  man  in  other  respects,  the  opinion  in 
Jenks  would  be  correct;  but  we  nowhere  find  that  such  wife  can. 
marry  again,  or  that  the  marriage  is  in  any  respect  dissolved.  I 
have  never  heard  tiiat  it  was  ever  claimed  that  the  personal  estate 
of  such  a  one  could  be  distributed  to  his  personal  representatives, 
or  that  his  presumptive  heir  had  become  the  real  heir  to  his  estate,, 
or  that  administration  was  ever  granted  upon  the  estate  of  such 
a  perscMi ;  all  of  which  must  have  taken  plaee  if  he  were  considered, 
as  dead.  I  cannot  conceive  of  any  reason  why  the  wife  should 
be  entitled  to  dower,  because  the  husband  is  civiliter  mortwuSy 
which  would  not  apply  to  the  inheritance  of  the  estate  by  the 
heir. 


(I)  JL  diToroe  a  vweuh  matnmonii  ban  dower,  but,  in  case  of  such  a  divorce  for 
the  adultery  of  the  hnsband,  it  is  provided  in  the  statute  law  of  those  States  which 
authorize  the  divorce  that  a  right  of  dower  shall  be  preserved,  or  a  reasonable  pro- 
visioci  be  made  out  of  the  husband's  estate  for  the  wife,  bj  way  of  indemnity  for 
the  liofls  of  her  dower  and  her  husband's  protection.  4  Kent's  Com.,  60 ;  2  N.  T. 
R.  Si,  p.  145,  sec  45;  Statutes  of  CSonneeticut,  180,  tit  Dower  ^  Statutes  of  Mass., 
1785,  dL  69;  Statutes  of  Ohio,  1824.  In  Vermont,  where  there  is  no  such  thing 
as  a  divorce  a  maua  et  fhoroj  this  species  of  divorce  is  a  good  bar  to  a  dower.  B. 
S.  of  Vermont,  1839,  p.  326. 
17 
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r»R7i  *I^  -A.  lease  his  estate  to  B  for  life,  reserviDg  rent, 
^  ^  and  then  marry,  and  die  before  the  expiration  of  th^ 
lease,  his  wife  cannot  be  endowed  of  the  reversion,  because  he 
was  not  seised ;  for  a  life  estate  is  a  freehold  estate,  of  which  B 
was  seised  during  the  coverture.  If  the  lease  had  been  for  years, 
she  would  have  been  entitled  to  dower ;  for  in  that  case  A  would 
have  been  seised  of  the  freehold. 

By  the  statute  of  Connecticut  the  wife  is  entitled  to  dower 
only  in  such  real  estate  as  the  husband  died  possessed  of.  (1)  I 
apprehend  that  the  possession  of  any  tenant,  which  is  not  an 
adverse  holding  to  the  husband,  would  be  a  sufficient  possession 
of  the  husband  to  entitle  the  wife  to  dower ;  and  that,  in  allowing 

(1)  From  the  uniform  disposition  of  the  ooarts  of  Termont  to  protect  the  right 
•of  dower  in  the  widow,  it  is  presumed  the  doctrine  of  the  author  would  there  be 
held  as  good  law,  though  preQiselj  such  a  case  is  not  to  be  found  in  the  reports.    The 
case  of  Thayer  v.  Thayer,  14  Vt  Bep.,  107,  affords  so  striking  an  illustration  of 
this  disposition,  that,  though  it  does  not  bear  directly  upon  the  point  in  question,  it 
is  deemed  worthy  of  a  short  notloe.    The  statutes  of  Vermont,  like  those  of  Ck»- 
necticut;  give  to  the  widow  dower  only  in  those  lands  of  which  the  husband  died 
seised.    In  this  case,  Amherst  Thayer,  the  husband  of  the  oratriz,  during  his  last 
sickness  and  in  expectation  of  death,  conveyed  all  his  estate,  real  and  personal,  to 
one  of  the  defendants,  W.  S.  Thayer,  his  son,  in  trust  for  the  said  W.  S.  and  the 
other  defendants,  all  of  whom  were  his  children  by  a  former  marriage.    There  was 
-no  consideration  for  the  conveyance  but  that  of  natural  love  and  affection,  and  it 
was  made  to  defeat  the  oratrix  of  her  dower  in  the  lands,  and  her  share  of  the 
personal  property  of  the  husband.    The  question  was,  whether  such  conveyance 
operated  to  defeat  the  wife  of  her  dower  and  right  in  the  personal  estate.    The 
Chancellor  below  decided  that  such  conveyance  was  void  as  against  the  claims  of 
the  wife,  and  set  it  aside.    It  came  to  the  Supreme  Court  by  exceptions.    In  deli- 
vering the  opinion  of  the  Court,  marked  for  the  ability  with  which  every  principle 
•involved  in  the  case  is  discussed,  Bennstt,  J.,  came  to  the  conclusion  that  the  ora- 
trix had,  in  the  lifetime  of  her  husband,  such  rights  as  should  be  recognized 
protected  and  enforced  in  a  court  of  equity;  that  the  attempt  to  elude  those  rights 
In  the  manner  disclosed  in  the  case  was  mala  fide^  and  a  fVaud  upon  the  law  and 
the  marital  rights  of  the  oratrix,  and  that,  as  a  consequence,  the  husband,  as  far  as 
respects  the  widow,  must  be  regarded  at  the  time  of  his  death  as  having  the  seisin 
of  the  property  in  question,  and  the  decree  of  the  Chancellor  was  oonseqnently 
affirmed,  with  costs.    Such  a  conveyance,  if  so  framed  as  not  to  operate  as  a  fraud 
upon  the  rights  of  the  widow,  would  undoubtedly  be  valid ;  but  this  case  is  a  strong 
authority  in  favor,  of  the  well-established  principle  that,  where  the  wife  is  sought 
to  be  divested  of  any  equitable  right,  it  must  be  done  in  good  ikith,  and  without 
the  least  appearance*  of  deceit  and  chicanery. 
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dower  to  the  widow,  the  precise  technical  meaning  of  the  word 
possessed  has  been  disregarded.  I  should  therefore  suppose  that 
the  wife  would  be  entitled  to  dower  in  the  reversion,  when  the 
lease  was  to  B  for  life ;  for  such  possession  is  not  adverse  to  A. 
The  rule  of  the  English  law,  as  has  been  stated,  is,  that  the  wife 
shall  be  endowed  of  one-third  part  of  all  the  estate  of  inheritance 
that  her  husband  was  seised  of  during  the  coverture.  It  is  said 
by  Mr.  Booth,  an  eminent  counsellor,  in  an  opinion  by  him  given, 
that  cases  may  arise  where  this  rule  could  not  be  carried  into 
execution.  The  case  put  by  him  is  this :  A  sells  to  B  Blackacre, 
B  sells  it  to  C,  and  C  sells  it  to  D,  and  D  to  E.  A  died,  and 
his  wife  was  endowed  of  one-third  part;  G  died,  and  his  wife 
was  endowed  of  the  remaining  third ;  D  died,  and  the  three 
widows  of  A,  B  and  G  were  living ;  so  that  there  was  nothing  in 
Blackacre  of  which  the  wife  of  D  could  be  endowed.  This 
opinion  of  Mr.  Booth  is  founded  upon  an  incorrect  view  of  the 
law  on  this  subject.  It  is  true  that  the  widow  of  A  must  be 
endowed  of  one-third  of  Blackacre ;  but  B's  wife  is  not  endowed 
of  one-third  of  the  whole,  for  her  husband  was  never  seised  of 
that*  third  of  which  A's  wife  was  endowed,  for  that  is  p^j-r^j-, 
considered  as  a  continuation  of  the  husband  A's  estate;  ^  ^ 
but  the  wife  of  B  is  endowed  of  one-third  of  what  remains,  after 
deducting  the  dower  of  A's  wife ;  and  when  G  died,  his  wife  is 
endowed  of  one-third  of  what  remains  after  deducting  the  dowar 
of  A's  wife,  and  B's  wife;  and  when  D  died,  deduct  thie  dower 
of  Al,  B  and  G's  wife,  and  endow  the  wife  of  D  with  one-third 
of  what  remains :  that  is,  Blackacre  contained  nine  acres ;  A's 
wife  would  be  endowed  of  three ;  then  six  remains,  of  which  B's 
wife  would  be  endowed  of  two ;  there  remains  of  this  four  acres ; 
Cs  wife  would  be  entitled  to  one  acre  and  one-third ;  which  left 
two  acres  and  two-thirds,  and  D's  wife  would  be  entitled  to  one- 
third  of  this ;  the  maxim  is,  dos  de  dole  peti  rum  dd)et.  Go,  Lit, 
81 ;  4  Bep.,  121. 

It  has  been  a  controverted  question,  when  a  jointure  has  fallen 
short  of  that  value  which  the  husband  covenanted  that  it  should 
have,  whether  a  legacy,  given  to  the  wife  by  the  husband,  should 
be  considered  as  a  satisfaction  for  the  deficiency :  the  current  of 
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{authorities  ia  tbDit  it  shall  uo\  uolea^i  in  the  will  it  is  eicpresaed 
to  be  in  satisfi^tion ;  but,  to  my  ix^nd,  the  authorities  on  this 
point  are  not  reconQilable.  1  Atk.,  4iif) ;  7  Bjco.  FarL  Ca.,  461 ;  % 
Eq.  Ca.  Abr.,  892^  421.  I  find  it.  difficult  ^  reeoiynle  the  Q^ae, 
in  the  Ist  of  Atk.,  440,  with  that  in  2  Eq..  Ca.  Abr.,  411«  The 
case  was  this:  A  father  aud  a  son,  on  the  ^larriage  of  the  son, 
covenanted  that  the  landa  settled  as  ^  jointure  fox  the  son'si  wife 
were  worth  J£d00  per  iga^num ;  the  soiik  in  his  will  g^ve  his  wife 
£1,000.  In  this  qs^  Lord  EUrdwics::!:  held,  that  die  legacy  was 
no  satis&totian  for  the  defloienoj  of  the  jointuire;  for,  to  make  it 
so,  the  devisor  o^u^  have  30  intended }  but  he'  could  not  al  the 
time  of  the  deriae  have  sq  intended,^  for  deflcieAcy  had  not  a,l 
that  time  arisen,  ^nd  would  not  until  after  his  deat^    The  case 

r*fiftl  ^  ^  ^^'  ^^  ^^''  was. this;  Thefather^  o»  the  *  marriage 
^  ■'  of  his  son>  settled  laftda  on  the  wife  of  his  son»  fo?  her 
life,  aud  covenanted  that  they  were  of  the  yearly  valiie  of  J61,000  ; 
the  &ther  died,  and.  the  son  devised  other  lauds  to  the  wife, 
of  the  yearly  T«^lue  of  JEiPOO  for  life,  tjogether  with  a  legacy  of 
4JL,000j  and  all  his  household  good^^  There  was  in  this  c^se^ 
as  there  w<ajialsa  i^  the  case,  in  Atk.,  a^  deficiency  of  the  eove* 
nanted  value  of  the  joi^tuirc ;  f^Bd  Lord  Chancellor  Cowteb  held 
that  the  leg^cies^  onght  to  go.  in  satisfi]i,Qtiou  of  the  deficiency  of 
the  jointure,  (t) 

Whether  a  femme  in&nt'a  right  to  dawer  could  be  barred  in 
equity,  by  a  competent  equitable  jointure,  as  where  aa  annuity 
was  settled  upou  her^  aa  a  joiuture,  ^not  secured  on  real  property^ 
it  is  now  setfled  Ihat  such  jointure  may  \>9x  a  claioi  qf  dower  j 
but  it  must  not  depend;  on  any  unceirtain  or  contingent  eve^t, 
when  she  shall  oom^e  to  the  exyoyment  of  her  jointure.  4  Bra  in 
Chan.,  500.     Thai;  personal  property  n^$.y  be  in  equity  a  bar  of 


ttfA    »   fl.  .JJ  jJl    U.      .      ii!..  l-.il 


(1)  Som9  oaaea  have  ev^n  gon^  further  than  the  (doctrine  Qf  the  text^  wlych  10 
doubtless  the  oorrect  one.  In  Grove  9,  Hook,  4  Bro.  P.  C,  693,  it  is  held  that 
where  lauds  are  settled  in  jointure,  and  covenanted  to  be  of  a  certain  annual  value, 
but  thfe  husband,  afbarvrards  discovering  a  defect  m  the  title,  settles  other  lands  as 
afK  additional  joiatuie,  and  dedarea  them  to  be  in  reoompenae  of  aj|  defidenciM^ 
either  in  title,  or  value  of  the  lands  befoie  settled,  ^e  jointress  shall  h^ve  lands  of 
ttie  full  value  mentioned  in  the  original  joii^ture,  over  and  above  the  Qther  land% 
and  all  provisions  made  for  her  in  her  husband's  will 


i 
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dower,  settled  on  an  in&nt  wife  previous  to  inarriage,  has  beeh 
detemuned  in  the  ti  of  Ves.,  545 ;  but  wh6h  the  provision  was 
uncertain,  and  depending  oh  the  citcutaistatices  o{  th6  husband 
at  Us  deatli  whether  it  will  be  realized  or  not,  the  court  held 
that  it  was  no  bar  of  dower.  Such  a  settlement  of  personal 
property  by  marriage  iurticled,  by  the  husband  on  the  wife,  ah 
in&nt,  in  bar  of  her  claim  to  her  share'  ih  liie  personal  estate 
of  her  husband,  uhder  the  statute  of  distributions,  will  extinguish 
such  daims,  provided  it  id  so  expressed  in  the  articles.  Here  it 
\rill  be  noticed,  that  the  widow  has  no  indefeasible  claitn  to  a 
diflftribtitary  share,  as  she  has  to  dower:  thus  he  may  deprive 
her  o^  or  direct  in  what  manner  she  should  have^  any  oi  hia 
personal  eatata  (1) 


--  ••••" 


♦CHAPTER  IV.  [*60] 

te^  HlTS3BAlto*i9  ttldHt  TO  PAOP^BTT  OB  ChOSBS  ACCBUINQ  TO  HIS 
WlVB  DUBIN6  COVBBTUBB.  HiS  ftlQHT  TO  1)aMAGBS  ABISIN« 
FBOK   AJSr   InJUBY  TO  HBB  PbBSOIT  DUBINQ  CoVBBTUBB.      HiS 

ItioHT  TO  HSB  Sbbvicss  dubikq  Covsbtubb;  akd  to  Pbo^ 

PBBTT  AOQUIBBD  by  BUGB  SBBVlOBb  ThB  PABTDCITLAB  bfJUBt' 
OF  GBDONAL  CONYBBSATIOH  WtTH  HIS  WdS  :  AHD  HIS  POWBB 
OVltB  HBB  PlUSiOlft 


If  peraoaal  ptoperty  be  given  k>  a  wife,  as  a  legacy  by  will,  or 
if  given  to  her  ih  any  other  manner,  and  there  are  no  words 
indicative  of  the  intention  of  the  donor  that  it  shall  be  to  her 
separate  use;  such  property  belongs  absolutely  to  die  husband, 
aud  does  not  go  as  ohoses  in  action.  Which  the  wife  owned  at  the 


1 1  iiB     «  I  {  1 1  I 


(1)  See  note,  pege  43  (maqgihal). 

In  tk  pfoeeeding  for  partition,  dow«r  eeailot  be  asBlgned.  TatUier  «.  KUe%  1  Barb.^ 
BOO.  Long  oohAbitetion  and  general  repntation  are  Boffldent  evidenoe  of  Carriage 
to  make  a  prima  fcKk  case  on  behalf  of  the  elaittatit  of  dower.  Toung  «.  Foster, 
14  V,  H^  114.  The  interest  allowed  hf  law  to  the  wido#  in  the  pereonalQr  of  he^ 
deceased  husband  is  oonsidered,  in  Mississippi,  as  dowet  therein,  atid  must  be  pro- 
ceeded for  in  the  probate  coort  In  the  aiode  p(Hnted  out  b^  statute.  OoiUeret  ». 
Bernard,  1  8m.  ft  Marsh,  316. 
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time  of  her  marriage.  Such  choses,  if  the  wife  saryives,  will 
belong  to  her,  if  not  collected  daring  the  coverture ;  and  if  she 
die  first)  he  takes  them,  as  administrator  to  his  wife.  Bat  in  the 
case  of  personal  property  acquired  after  marriage  by  her  means, 
such  property  belongs  absolutely  to  the  husband ;  so  that  if  a 
legacy  should  be  given  to  the  wife,  during  coverture,  and  the 
husband  should  die  before  it  is  paid  or  due,  it  would  not  belong 
to  the  wife,  but  to  the  husband's  executor.  (1) 

(I)  Kent^B  Com.,  136;  Qarforth  «.  Bradley,  2  Yes^  675';  Schuyler  «.  HbykiS 
John.  Ch.  Rep.,  196;  Havilaad  v.  Bloom,  6  id^  178 ;  Wlldman  v.  WUdman,  9  Veft, 
174.  Ajid  where  a  legacy  waa  given  to  a  femirM  covert^  who  lived  aeparate  from 
her  huaband,  and  the  ezeoutor  paid  it  to  the  fammet  and  took  her  receipt  therefor, 
yet^  on  a  bill  brought  by  the  huaband  againat  the  executor,  he  waa  decreed  to  pay 
it  over  again,  with  interest  Salk.,  115.  If  husband  and  wife  are  divorced  a  meaM 
€t  (Aoro,  and  a  legacy  is  left  to  the  wife,  the  husband  may  release  it  1  Boper,  24L 
And  in  Lewis  v.  Lee,  3  Bam.  A  Gresa,  291,  it  waa  held  that  a  woman  divoroed 
a  m&naa  et  fhoro,  and  behig  separate  from  her  husband,  could  not  be  aued  as  ekfemme 
aoje,  and  it  would  follow,  of  course^  that  the  husband  might  release  her  legacy. 
The  same  doctrine  is  explicitly  recognized  in  Russell  p.  Brooks,  7  Pidc,  65,  and 
Dean  v.  Richmond,  5  id.,  461. 

For  statutes  of  different  States,  affecting  this  question,  aee  note  1,  page  1,  onfci 
It  was  held  in  Dold  v.  Qciger,  2  Gratt,  98,  that  creditors  of  the  hosband  will  not 
be  deprived  of  the  choaeB  in  action  which  come  to  the  wife  during  coverture,  by 
their  settlement  upon  the  wife  with  the  husband's  consent,  he  not  having  reduced 
them  to  possession.  See  also  Holbrook  v.  Waters,  19  Pick.,  354;  Wheeler  v 
Bowen,  20  id,  663.  In  the  case  of  Westervelt ».  Gregg,  12  N.  T.  (2  'KstuL^  205, 
held,  that  "a  legacy,  or  distributive  share,  accruing  to  the  wife,  is  regarded  as  a 
cho9e  in  acHon,  and,  aa  far  as  the  rights  of  the  husband  are  concemed,  it  staods 
upon  the  same  footing  as  a  promissory  note,  or  other  property  of  similar  character. 
The  general  rule  of  the  common  law  is,  that  the  husband  has  the  rig^t  to  reduce 
the  chases  in  action  of  the  wife  into  possession,  but  that,  untQ  he  doea  so,  they  do 
not  vest  in  him  as  his  own  property,  and  in  case  he  dies,  in  the  lifetune  of  his  wife^ 
they  survive  to  her."  Schuyler  v.  Hoyle,  6  John.  Gh.,  196;  2  Kent  Com.,  137; 
Wintereast  v.  Smith,  4  Rawie,  183. 

The  authorities  are  conflicting  as  to  the  question  whether  the  husband's  creditors 
can  subject  to  the  payment  of  their  debts  a  legacy  or  distributive  share  whidi 
comes  to  the  wife  during  coverture,  and  to  which  the  husband  neglects  to  aAxi 
any  daim.  Such  power  was  denied  in  the  case  of  Wheeler  v.  Moore,  13  N.  H.  B., 
478 ;  Coffin  v.  Morrill,  2  Foster  (N.  H.X  362 ;  GaU^;o  v.  Gallego,  2  Brock.  R.,  287. 
For  the  contrary  doctrine,  see  Wheeler  v.  Bowen,  Ac,  above.  In  Yanoe  v.  McLaugh- 
lin, 8  Gratt,  289,  it  was  held  that  an  attachment  by  the  husband's  creditors  of  the 
wife's  interest,  as  legatee,  in  the  hands  of  an  executor,  creates  only  a  he%  which 
wiU  be  defeated  by  the  deatli  of  the  husband  pending  the  suit 
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So,  too,  if  a  bond  or  note  be  given  to  her,  it  is  in  the  same 
predicament  They  are  his  properly  absolutely,  so  that  he  may 
institute  a  suit  upon  such  bond  or  note  given  to  his  wife,  in  his 
own  name,  without  joining  his  wife.  (1) 

*  It  must,  however,  be  admitted,  that  there  are  authori- 
ties  which  teach  a  different  doctrine  from  this,  in  some  '-  ^ 
respects.  It  is  not  contended  but  that  the  husband  may  sue  alone, 
as  is  before  stated ;  neither  do  I  know  that  it  is  pretended  that  if 
the  wife  die  before  the  husband,  that  he  takes  such  choses  as 
administrator ;  but  it  is  decided,  by  most  respectable  authorities, 
that  if  the  husband  die  before  the  wife,  not  having  collected 
them,  they  would  survive  to  the  wife.  This  doctrine  is  held  to 
be  correct  in  the  2d  of  Yesey,  but  a  different  doctrine  is  holden 
in  other  books,  (a)  See  1  vol.  of  Comyns  and  the  other  cases 
there  cited.  I  have,  in  this  chapter,  asserted  the  doctrine  in 
Comyns  to  be  the  correct  doctrine ;  for  that  preserves  the  sym- 
metry of  the  law,  while  the  other  destroys  it  For,  in  any  other 
case  ^here  a  claim  survives  to  the  wife,  on  the  death  of  the  hus- 
band, not  being  reduced  to  possession,  the  husband  must  join  the 
wife  in  a  suit  to  recover  that  claim.  But  it  is  allowed  by  all, 
that,  in  case  of  property  accruing  to  the  wife  during  coverture, 
there  is  no  necessity  of  joining  the  wife.  (&)    - 

There  is  an  authority  that  a  distributary  share  that  comes  to  a 
woman  during  coverture  belongs  to  the  husband  exclusively, 
and,  if  he  die  intestate,  goes  to  his  administrator. 

In  Cro.  Jac.,  205,  there  is  an  authority  which  proves  that  an 
action  on  a  promise  to  the  wife,  to  pay  to  her  so  much  for  her 
services,  can  be  maintained  in  her  name  and  her  husband's.  It 
is  manifest  that  she  has  no  possible  interest  in  the  thing  promised, 

(a)  S  Ves.,  <ns ;  S  P.  Wms.,  491 ;  Com.  Dig.,  B6S. 
\bS  %Y9r.l 90BL 


(1)  Baa  Abr.,  tit  Baron  and  Femme;  Barlow  v.  Bishop,  1  East.,  432;  1  Ohit 
PL,  20;  Go.  litt,  361,  b;  2  Kent's  Com.,  142.  But  where  there  is  an  express 
promise  made  to  the  wife,  she  may  join  in  the  suit;  or  the  husband  may  sue  alone. 
Ankerstein  v.  Clark,  4  Term,  616.  and  cases  there  dted*  Schoonmaker's  Execrs.  v 
Elmendorf,  10  John.  Sep.,  49. 


136  BEEVK'a  DOUEBTIC  REULTIONS. 

for  it  bdongaa  to  her  husband,  and  he  might  have  brought  the 
actioQ  in  his  name  aione.  (1) 

I  have  laid  down  the  role  respeotiDg  the  exdnsiye  right  of  the 
husband  to  such  choses  as  come  to  the  wife  daring  coveitare,  as 
it  has  always  been  holden  to  be  at  law ;  and  it  maj  be  said,  that, 
^  -  in  a  court  of  law,  the  role,  as  laid  *  down,  is  the  only  rale 
^  ^^->  knowntosochooort;  bat  when  we  examine  the  rarioiiB 
dedaioDs  in  chanceiy,  on  the  subject  of  the  right  of  the  wife  bj 
surviYorship  on  the  death  of  the  husband,  to  those  choses  which 
came  to  her  during  eoyerture,  which  have  not  been  reduced  to 
the  possession  of  the  husband  in  his  lifetime,  we  shall  peroeiTe 
that  the  rule  in  chancery  is  very  different  from  the  rule  in  courts 
of  law ;  for  it  is  most  apparent  that  at  law  she  was  not  considered 
as  entitled  to  them  as  she  was  to  her  other  choses,  but  the j 
belonged  to  her  husband-s  executor.  So  Baron  Comyks  lays 
down  the  rule  to  be,  and  the  right  of  the  husband  to  maintain  a 
suit  in  his  own  name,  in  such  cases,  when,  in  all  other  caaea 
where  there  is  a  surviTorship  to  the  wife,  the  husband  is  obliged 
to  join  the  wife ;  for,  if  he  did  not  so  do,  her  right  of  sarviror^ 
ship  would  be  defeated  if  he  should  obtain  a  judgment  in  his 
own  name  alone  and  die  before  it  was  collected :  his  executor, 
by  virtue  of  that  judgment,  would  collect  the  debt,  when  neither 
he  nor  her  testator's  estate  had  any  right  to  the  debt,  unle^ 
collected  during  coverture.  But  it  cannot  be  denied  that  chan- 
cery has  taken  a  different  course.  By  the  rule  of  that  court, 
such  property  survives  to  the  wife ;  and  since,  in  every  such 
case,  resort  may  be  had  to  chancery,  it  amounts,  in  effect,  to  this, 
that  such  property  does,  in  case  of  the  death  of  the  husband,  if 


(1)  Nor  doee  this  authorit7  stand  aJone.  Oro.  BUs^  61 ;  PhiUlskirk  •.  PlaokWBU, 
2  ICaule  &  SeL,  393;  Lewis  r.  Martin,  1  Daj,  263;  1  Chit  PI.,  20.  But  see  Jack- 
son V.  VanderheTden,  11  John.,  2*71.  It  is  dear,  however,  in  these  cases,  that  tb» 
husband  mi^ht  sue  alone,  but  the  advantage  of  joining  the  wife  is,  that,  if  the 
husband  die  after  judgment,  and  before  it  is  satisfied,  or  while  the  action  is  pending, 
the  interest  in  the  cause  of  action  will  survive  to  the  wife,  and  not  to  the  execatom 
of  the  husband,  though  if  be  sued  alone  she  would  have  had  no  interest  H  the 
wife  is  not  joined  In  an  action  on  note  given  to  her  during  coverture,  a  debt  due 
from  the  wife  dum  ecia  cannot  be  set  off  against  it.  Burroughs  «.  Moss^  10  Ban..  & 

Cress.,  658. 
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iK>t  ooneeted,  somT^  to  the  wife ;  and  yet  the  htifiband  is  not, 
in  sdch  case,  although  he  is  in  all  others,  bound  to  join  his  wife 
in  a  suit  to  reoover  suoh  choees,  as  long  as  this  can  be  done. 
The  symmetry  of  the  law  is  marred,  and  cannot  be  tutored 
without  compelling  the  husband  to  join  the  wife  in  such  suit,  or 
adopting  the  role  as  it  is  at  law,  that  her  choses,  which  come  to 
her  after  oorerture,  are  absolutely  his.  I  thought  it  proper  to 
present  a  view  of  the  law,  as  it  was  understood  in  the  courts  of 
law,  and  also  the  rcTolutions  that  the  doctrine  on  this  interesting 
*  subject  has  undergone  in  chancery ;  and  I  believe  there  p^^^^-j 
have  not  been,  in  any  State,  that  course  of  decisions  on  ^  ^ 
this  snlgect  from  which  we  may  judge  which  rule  will  probably 
be  adopted  in  this  country.  (1) 

Although  the  husband  is  thus  entitled  to  all  the  property 
which  the  wife  acquires  during  the  coverture,  yet,  if  damages 
be  claimed  for  an  injury  to  her  person  or  reputation  during 
coverture,  those  damages  belong  to  her,  and  she  must  be  joined 
with  the  husband  in  the  suit.  (2)    When  damages  for  such  an 


(1)  With  daferenoe  to  the  general  correctoees  of  Ihe  ftutbor'B  oondufiions,  it  to 
belieTed  tiukt  the  rule  is  uot  here  stated  with  aaffleient  preoiaioii.  The  rule  adopted 
}ofj  the  Aiaerioaa  chaaoery  courts,  that  the  property  of  the  wife  shall  never  become 
the  Bulgect  ef  chanoeiy  Jorisdiction,  without  her  equities  attaching  upon  it,  is  dio* 
tated  bj  a  wise  and  generous  policy;  but  it  may  be  questioned  whether  this  rule 
would  be  extended  to  indude  the  uncolleoted  choses  of  the  wifb  accruing  to  her 
during  ooverturOi  in  all  cases.  These,  according  to  the  doctrine  of  the  text,  at  km 
Test  in  the  husband  before  oolleotion,  and  the  instant  the  wife  acquires  a  perfect 
right  of  action  to  them  they  become,  to  all  intents,  the  property  of  the  husband. 
Kow,  does  the  rule  in  chancery  extend  further  than  has  been  several  times  dedared 
m  the  New  York  dianoery  courts,  that  out  of  these  choses  the  wife  is  entitied  to  a 
leaaopable  provision  for  her  own  and  her  children's  support  ?  Or,  does  the  faot  that 
the  property  came  in  her  right  constitute  sudi  an  equity  as,  in  opposition  to  this  nils 
of  law,  entitles  her  to  the  whole,  in  a  case  where  the  property  would  constitute 
more  than  a  reasonable  provision?  The  former  proposition  seems  to  be  the  more 
oorrect  one.  This  equitable  right  of  the  wife  has  been  suffidenliy  shown  in  a  for- 
mer note^  and  it  is  only  necessary  to  add,  that;  in  New  York,  this  equitable  privi* 
lege  holds  good,  with  regard  to  the  real  and  personal  estate  of  the  wife,  deaomdBd 
or  devised  to  her  dwrmg  coverture.  This  equity  prevails  equally  against  the  husband, 
or  any  assignee  of  his,  or  lien  created  by  him,  even  for  a  valuable  consideration. 
Haviland  v.  Bloom,  6  Jdin.  Oh.  Bep.,  178 ;  Kenney  •.  Udall,  3  Cow.,  590. 

(3)  Hopper  «.  Reeve^  I  ICoore,  174;  Donaldson  v.  Kaginnis,  4  Yeates,  127.  Bee 
also  Perry  v.  Boilean,  10  Seiig.  k  Rawle,  208 ;  Boggett «.  Friar,  11  East,  301. 

An  action  cannot  be  sustained  by  husband  and  wife^  for  the  battery  of  the  wift^ 
18 
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injury  are  collected,  they  belong  to  the  hosband;  but  in  case  of 
his  death  before  they  are  reduced  to  poBsession,  they  Bunrive  to 
the  wife,  in  the  same  manner  as  if  the  injury  had  been  received 
before  marriage,  (a)  (1)  From  such  injury,  two  actions  may 
arise :  as,  in  the  case  of  a  battery  of  the  wife,  the  husband  and 
wife  can  bring  an  action  to  recover  for  the  injury  done  to  her, 
and  the  husband  may  bring  an  action  in  his  own  name  to  recover 
damages  which  he  sustained  by  reason  of  the  battery,  which  is 
termed  an  action  of  trespass  per  quod  consortium  amisit^  in  which 
he  will  recover  for  the  loss  of  the  company  of  his  wife,  if  that 
have  been  the  case,  for  the  loss  of  her  service,  and  also  for 
expense  which  has  arisen  by  reason  of  the  battery,  {b)  (2)    The 

(a)  Td.,  80;  1  BrownL,  SOS;  1  Bol.,  SaO;  Oro.  Jac.,  601, 586;  Ora  Cur., 80;  1  Salk.,  U9, 
Jones,  440. 

(b)  1  Salk., 806;  1  L«t.,  140;  1  Sid., M6;  Oro.  Jm., 601;  SBoL  Abr., 666;  Stnn-, 87. 


where  the  Siy'iuy  is  shown  to  haye  been  committed  with  her  consent  Pillow  v. 
Bnshnell,  6  Barb.,  156.  An  objection  to  the  Joinder  of  the  husband*  with  his  wife 
as  plalntifl;  should  be  taken  on  demurrer;  It  is  too  late  to  take  it  ht  the  trial 
Hunt  V.  Johnson,  19  N.  T.  (6  Smith),  2*79. 

(1)  1  Chit  PL,  61 ;  Ld.  Rajrm.,  1208.  But  if  the  wif^  die  after  Judgment,  the 
judgment  survives  to  the  husband.  Stroop  et  ux.  v.  SwartSi  12  Serg.  A  Rawle,  76. 

(2)  Bac.  Abr.,  tit  Baron  and  Femme,  K.  But  where  the  action  is  brought  for 
words  spoken  of^  or  other  tort  done  to  the  wife,  and  founded  upon  the  specaal 
damage  done  to  tiie  husband,  she  must  not  Join.  Sid.,  346;  Lev.,  140;  Eeb.  Bep., 
791 ;  PL,  47. 

Where  the  wife  is  kOled  instantlj  by  a  collision  of  railroad  cars,  her  husband 
cannot,  at  the  oommon  law,  recover,  because  the  action  is  founded  on  the  loaa  of 
services  and  the  society  of  his  wife,  and  in  this  case  there  is  no  time  during  her  t^e 
when  it  can  be  said  that  the  husband  has  lost  her  services  or  society.  Green  «. 
Hudson  River  R.  R.  Co.,  28  Barb.,  9.  But,  under  the  statute  of  1847,  an  indivi- 
dual,  as  administrator  of  his  deceased  wife,  whose  death  was  caused  bj  the  negfi- 
gence  of  the  defendant,  maj  maintain  an  action  for  such  death.  Dickens  v.  N.  T. 
Oentral  R.  R.  Ckx,  28  Barb.,  41.  Loss  of  services  flrom  illness  occasioned  by  defl^ 
matory  words,  not  in  themselves  actionable,  will  not  support  an  action  by  the 
husband.  Wilson  v.  Qoit,  11  N.  T.  (3  Smith),  442.  Held,  in  Johnson  v.  Bic&ena, 
28  ICis.,  580,  that  a  husband  could  not  sue  for  slanderous  words  spoken  of  his  wife 
without  Joining  her  in  the  suit  Under  the  act  of  1848,  in  regard  to  the  rights  of 
married  women,  in  Pennsylvania^  held  that  the  wife  may  maintain  an  action  for 
slander  without  Joining  her  husband.  Rangier  «.  Hummel,  37  Penn.,  130.  And 
in  New  York,  under  section  7,  chapter  90,  Laws  of  New  York,  1860,  *'  any  married 
woman  maj  bring  and  maintain  an  action  in  her  own  name,  for  damages  against 
any  person  or  body  corporate,  for  any  ix\f  ury  to  her  person  or  character,  the  same 
as  if  she  wore  sole;  and  the  money  received  upon  the  settlement  of  any  sooh 
action,  or  recovered  upon  a  judgment^  shall  be  her  sole  and  separate  property  '* 
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hoBband  may,  in  an  action  for  a  battery  on  himself,  in  the  same 
declaration,  demand  damages  for  a  battery  to  his  wife  jper  quod 
consortium  amuit  (1)  The  husband  is  also  entitled  to  all  the 
property  which  the  wife  acquires  by  her  labor,  service,  or  act, 
during  oovertore.  (2) 

K  any  n^n  should  carry  away  the  wife  of  another  man,  it  is 
a  trespass,  for  which  a  recovery  of  damages  may  be  had  by  the 
husband.  (8) 

The  husband  is  entitled  to  an  action  for  criminal  conversation 
with  his  wife.  In  form,  this  is  an  action  of  trespass,  vietarmia; 
bat,  in  substance,  it  is  an  action  on  the  case  for  the  seduction  of 
the  wife,  the  alienation  of  her*  affections  from  the  hus-  j-^^/j. -. 
band,  and  exposing  him  to  shame,  ridicule,  and  the  hazard  L  ^J 
of  maintaining  a  spurious  issue.  A  rigid  adherence  to  a  maxim, 
that  has  not  the  least  foundation  in  common  sense,  that  a  wife 
has  no  will,  occasioned  the  form  of  the  writ  to  be  that  of  trespass 
vi  et  armia,  proceeding  upon  the  ground  that  a  wife  was  destitute 
of  a  will,  and  therefore  could  not  have  consented  to  commit 
adulteiy,  but  it  must  have  been  altogether  a  matter  of  violence.  (4) 

(1)  Se  he  may  bring  the  action  alone  for  the  battery,  and  carrying  away  of  the 
wife  per  qttod,  ftc^  for  the  action  may  be  founded  on  the  special  damage  done  to 
xb»  wife.  Bac  Abr.,  tit  Baron  and  Fenmie,  E;  and  cases  there  cited. 

(2)  By  the  Laws  of  New  York,  1860,  ch.  90,  sec.  1,  whatever  the  wife  acquires 
hj  her  trade,  business,  labor  or  services,  is  declared  to  be  her  separate  property. 

(3)  A  &ther  may  receive  his  daughter  into  his  house,  where  the  character  of  the 
husband  is  such  as  to  excuse  her  leaving  him,  and  even  advise  her  to  leave  her 
husband,  and  no  action  can  be  maintained  against  him  for  enticing  her  away.  Ben- 
nett 9.  Smith,  21  Barb.,  439 ;  see  also  Hutcheson  v.  Peck,  6  John.,  196.  To  justify 
interference  to  remove  a  man's  wife  from  his  house,  the  defendant  is  bound  to  show 
that  she  was  abused,  nor  will  the  mere  statement  of  the  plaintiff's  wife,  that  she 
was  abused  by  her  husband,  without  any  proof  of  such  abuse,  be  a  justification 
for  the  defendant's  advice  to  her  to  leave  her  husband.  Whenever  the  wife  is  not 
justifiable  in  leaving  her  husband,  he  who  knowingly  and  intentionally  assists  her 
in  violating  her  dutf  is  guilty  of  a  wrong  for  which  an  action  will  lie.  Barnes  «. 
Allen,  30  Barb.,  663, 

(4)  This  branch  of  the  law  of  husband  and  wife,  in  the  United  States,  possesses 
the  quality  of  uniformity  in  a  higher  degree  than  many  others.  The  method  of 
prosecution  and  the  measure  of  damages  seem  to  be  based  entirely  upon  the  Eng- 
liflb  theory.  And,  though  involving  some  singular  anomalies,  the  law,  as  declared 
b  the  text,  has  been  adopted  by  nearly  if  not  quite  all  the  English  and  American 
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Altbougli  this  maiLim  has  given  form  to  the  action  broaght  in 
this  case,  which  considers  the  defendant  as  a  mfian,  who  accom- 
plishes  his  purpose  by  brutal  violence,  and  not  as  an  unprinci- 
pled seducer,  who,  by  art  and  intrigue,  commits  the  greatest  of 
all  injuries;  yet,  in  the  proceedings  thereon,  and  the  acknow- 
ledged caused  for  damages,  common  sense  has  prevailed.  It  is 
considered,  as  it  respects  costs,  an  action  on  the  case ;  for,  although 
the  plaintiff  should  recover  less  than  forty  shillings,  yet  he  has 
full  costs,  which  would  not  be  the  case  if  the  action  were  con- 
ddered  as  an  action  of  trespass  vi  et  artnis.  If  the  husband  be 
privy  to  this  conduct  of  his  wife,  or  Consenting  to  it,  there  is  no 
ground  for  damages !  he,  in  such  case,  is  the  seducer,  and  has  no 
right  to  complain,  (a)  The  more  early  cases  Supposed  such  con- 
duct went  in  mitigation  of  damages,  but  the  later  tiases  deny  idl 
right  to  recovery.  (5)  (1)  Neither  can  his  action  be  maintained 
when  the  husband  and  wife  lite  separate,  tinder  articles  of  sepa- 
ration, for  any  act  of  adultery  committed  by  her,  after  the  sepa- 
ration took  place.  (2) 

If  the  character  of  the  wife  were  debased  befere  the  criminal 
conversation,  the  damages  would  be  much  less  than  if  she  had, 
before  the  seduction,  maintained  a  fair  reputation  for  chastity.  (8) 
In  this  action,  it  is  not  sufficient  to  prove  a  marriage  by  reputa- 

(a)  WmB.  Abr.,  182, 188»  IM.       (6)  BoL  N.  P.^  97 ;  1  T.  R.,  «1  <  S  Id^  WT* 

oottrtB  which  have  had  oaflet  involvttt^  iti  prineiplds  under  Iheir  <x)gnizahoe.  I'he 
foUowing  oases  all  reoognlM  tiie  right  of  tiie  husband  to  maintath  an  action  for  the 
Bodactbn  of  his  wifet  Morris  v.  lflller»  4  Bnrr.,  205T  ;  Birt  v.  BUriow,  Doug.,  171 ; 
Duke  of  Norfolk  v.  Germaiikek  8  6t.  Tr.,  36)  BnUef's  Niai  Prw^  2t\  f^laooner  v. 
Oolemsii,  1  Bam.  ft  Ad.,  90 ;  Bdwards  v»  Crook,  4  Sep.  CM.,  S9 ;  Hoare  v.  Allen, 
8  id.,  176;  Wyndham  v.  Wyt^omb)  4  id.,  16;  8ittaH  v.  Blandford,  there  Oited; 
Bromlef  «.  Wallaos^  4  Bsp.  Obs^  287$  Hodges  v.  Wyndham,  Peake's  Gas.,  37; 
Dttberly  v.  Qunnhig^  4  Term  Rep.,  685;  Weedon  «.  timbrel,  5  id.,  867 ;  Canefield 
f.  Chamber,  6  East,  844;  Torra  %.  Sumners,  8  Kott  A  KoOord«  367 ;  F17 «».  Derst^ 
ler,  8  Teates,  278;  Forney  «.  Hallaker,  8  Setg.  ft  Bawle,  159;  Gardner  t,  Madeira, 
2  Yeatea,  466. 

(1)  Gibber  «.  Sloper,  Bull.  K.  P.,  87;  Hodges  v.  Wyndham,  Peske^s  Cas.,  39; 
Duberley  v.  Gunning,  4  Term  &^  665;  Travis  «.  Barger^  and  oaseS,  24  Barb.,  614. 

(2)  Fry  n.  Dersfler,  2  Teates,  276. 

(3)  Roberts  v.  Malston,  per  WUiLss,  Ch.  J.,  Hereford,  ss.  1746 ;  BuUer^s  N.  P., 
896  *  Elam  v.  Fawoett,  2  Esp.  Cas.,  562 ;  Torre  t,  Sumners,  ttt  w^a. 
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tion ;  but  «  marriage  iu  fiict  mu0i  be  proved,  whicb  may  be  by 
any  person  present  at  the  marriage^  93  well  aa  by  a  copy  of  the 
register,  (a)  (1) 

*  I  apprehend  it  will  be  found  difficult  to  ascertain,  with  r^^gi 
exactness,  what  power  the  husband  has  over  the  person  ^ 
of  his  wife.  According  to  the  ideas  once  entertained  upon  this 
sabjecti  in  the  country  from  which  our  ancestors  ei^igrated,  the 
ha8ba;Dd  seems  to  have  had  the  same  right  over  the  person  of  his 
wife  that  he  had  over  the  person  of  his  apprentice :  to  chastise 
her  moderately  or  confine  her ;  aright  still  claimed  wd  enforced 
iD  that  country,  among  the  lower  ranks  of  society. 

In  Connecticut,  it  is  not  to  be  denied,  that  there  are  to  be 
found  brutal  husbands  who  abuse  th^  wives ;  but  the  right  of 
chastising  a  wife  is  usot  daimed  by  any  mm ;  neither  is  any  such 
right  recognized  by  oxxx  law. 

In  the  reign  of  Car.  11,  a  reign  productive  of  much  evil  and 
some  good,  wives  began  to  receive  a  more  liberal  treatment 
Their  rights  were  better  understood  than  heretofore.  They 
asBum^  more  the  character  of  companions  than  of  servants  to 
their  husbands.  Their  daims  to  exempti(»i  from  the  operation 
of  the  before-mentioned  principles  have  gained  additional  strength 
from  the  increased  refinements  of  modern  times. 

I  much  doubt  whether  the  law  of  England  would  indulge  the 
hushaud  in  correcting  a  wife  on  the  same  groond  that  it  would 
warrant  his  oorreetion  of  a  servant  or  a  child.  There  is  no  doubt 
but  that  there  are  cases  in  which  a  battery  by  the  husband  of 
the  wife  may  be  justified  on  the,  ground  of  absolute  necessity  to 
repel  an  injury  offered  by  her;  and  it  is  equally  true,  that  a 
battery  of  the  husband  by  the  wife  may  be  justified  on  the  same 
grounds.  The  nature  of  the  connection  between  them  is  such, 
that  no  atrocity  of  conduct  in  this  respect  can  give  either  a  right 
to  an  action  to  recover  damages ;  but  a  violation  of  each  other's 
rights,  by  an  unjustifiable  violence,  is  a  breach  of  the  laws  of 

(a)4Bitrr., SOVT;  1 BL, 681;  Bal.N.  P., SB;  Bent f.  Barlow,  Is  "Dongtu. 


(1)  2  Starkie's  Ey.,  438;  Eibby  v.  Ruckea,  1  Ifarah,  391 ;  Morris  v.  Miller,  Bur- 
row, 205t 
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Bocietjy  for  which  they  are  liable  criminalUerf  and,  by  law,  they 
_  may  institute*  a  process  against  each  other,  the  object  of 
I-       ■'  which  is  to  compel  them  to  find  securitiefl  for  their  good 
behavior.  (1) 

This  seems  to  be  settled,  that,  if  a  wife  elope  and  go  away  from 
her  husband  without  cause,  that  the  husband  may  seize  upon  ha 
person  and  bring  her  home ;  and  it  is  said  that  he  may  impnson 
her  to  prevent  her  going  off  with  an  adulterer,  and  also  to  pre- 
vent her  from  destroying  and  squandering  his  property,  (a)  (2) 
The  husband  may  use  such  force  as  is  necedsary  to  restrain  a  wife 
who  is  insane ;  but  the  court  will  never  take  away  a  wife  from  a 
friend  to  whom  she  has  fled  to  escape  the  effects  of  his  bratalitj, 
and  order  her  to  be  delivered  to  her  husband.  In  the  case  in 
Burr.,  the  wife  had  sworn  the  peace  against  her  husband,  (i) 

(o)  Stnu, 9RS, 478;  Hawk.,  180 ;  Moor,  974;  1  Sid., US;  S Ltr.,  1»;  Stn.,  VKfL 
(d)8Biirr.,l«»;41d.,l5il. 

(1)  The  ancient  English  cases  admitted  an  extraordinary  degree  of  power  in  tbe 
hoslyaid  over  the  person  of  his  wife.  Fits.  Nat.  Brev.,  80 ;  1  BL  Com.,  444.  Bat 
it  is  yery  questionable  whether  the  role,  as  it  is  now  understood  in  England,  applies 
to  any  of  the  United  States.  Judge  Kent  extends  the  authority  of  the  husbiod 
over  the  person  of  his  wife,  only  to  putting  gentle  restraints  upon  her  liberty.  And 
in  Pennsylyania  it  is  the  constant  practice  to  punish  the  husband  for  an  assauU 
upon  his  wife.  Judge  Bouyubb^S  note  in  Bac.  Abr.,  tit  Baron  and  Fenmie,  B.  And 
such  is  deemed  to  be  the  law  in  New  York  and  Yermonl  See  also  Bex  9.  Head,  1 
Burr.,  542 ;  and  Lester's  case,  8  Mod.  Rep.,  22. 

A  husband  has  no  right  to  inflict  corporal  punishment  on  his  wife^  but  may  defend 
himself  against  her,  and  restrahi  her  from  acts  of  violenoe  against  himself  an^ 
othors.  People  «.  Winters,  2  Parker  0.  R.,  10. 

(2)  Baa  Abr.,  tit  Baron  and  Femme,  B;  2  Strange,  1207. 
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♦CHAPTER  V.  [*67] 

Thb  Husband's  Liabilitt  to  pay  thb  Dbbis  of  thb  Wifb  dub 
vbom  hbb  befobb  coyebtubb,  and  to  pbbfobm  hbb  othxb 
Dtjttbb.    His  Liabujtt  to  answbb  fob  hbb  Tobts  aftbb 

AND   BEFOBB  MaBBIAGB  :    HBB  OfFBNGBS  AFTEBWABD.      HoW 

fab  8hb  is  disghaboed  fbom  liability  fob  tobts  dubing 
Covkbtube:  and  fbom  Punishment  fob  Cbihbs  on  the 
Oboxtnd  of  Pbbsumftion  of  Coebcion  by  heb  Husband. 

Wb  have  seen  what  advantages  the  husband  derives,  in  a  pecti- 
niary  view,  from  marriage ;  we  will  now  attend  to  his  liability  to 
loss,  in  the  same  point  of  view. 

It  baa  been  already  noticed,  that,  by  marriage,  the  husband 
beoomes  liable  to  pay  the  debts  of  the  wife,  provided  that  these 
debts  be  collected  during  the  coverture;  and  that,  whenever  the 
coverture  is  at  an  end,  his  liability,  in  this  respect,  has  ceased. 
Some  further  observations  on  this  subject  may  not,  however,  be 
useless. 

It  is  wholly  immaterial  whether  he  acquire  any  property  or 
not  by  the  marriage.  His  liability  does  not  depend,  in  the  small- 
est  degree,  upon  his  having  received  property  by  his  wife.  If 
he  have  received  a  large  estate  with  her,  he  is  answerable  for  no 
debt  which  is  not  collected  during  coverture.  On  the  other 
hand,  if  he  have  received  no  property  with  her,  he  is  liable  for 
all  her  debts,  provided  they  are  sued  for  and  collected  during 
coverture.  ' 

A  marries  B,  who  owes,  at  the  time  of  her  marriage,  $1,000, 
and  has  in  possession  $10,000.  By  the  marriage  the  $10,000  are 
vested  absolutely  in  A,  the  husband ;  and  *  he  is  liable  ^ 
to  pay  her  debt  of  $1,000.  But  if  B  should  die  at  any  ^  ^ 
time  after  the  marriage,  before  the  creditor  could  collect  his 
debt,  the  husband  is  not  liable  to  pay  it.  If  the  wife  were  not 
owner  of  any  choees  or  real  estate,  the  creditor  has  lost  his  debt 
So,  on  the  other  hand,  if  the  husband  had  died  before  the  debt 
was  collected,  his  executor  would  not  be  liable,  for  the  coverture 
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is  at  an  end.  (a)  The  widow,  however,  will  be  liable  to  pay  thia 
debt,  although  she  may  be  utterly  destitute  of  any  property 
wherewith  to  pay  it  It  is  urery  possible,  that  she  may  receive 
no  estate  from  her  husband.  If  he  had  no  real  estate,  she  can 
have  no  dower ;  mad,  as  to  the  personal  property,  the  whole  of  it 
may  be  wanted  to  pay  hia  debts^  or  may  be  devised  away  from 
her,  (1) 

By  the  general  principles  of  law,  the  property  of  one  person 
cannot  be  transferred  to  another,  by  operation  of  law,  to  the 
prejudice  of  creditors;  yet  in  this  case  it  can.  The  debt  of  a 
femme  sok  is  not,  on  her  marriage,  considered  as  transferred  to 
her  husband.  If  it  were^  he  or  his  ezeoutor  would  be  liable  after 
the  coverture  was  at  an  end.  In  that  caae^  it  would  oot^  on  his 
death,  survive  against  his  wife ;  neither  would  there  be  any  pro- 
priety in  joining  the  wife  with  the  husband  ift  a  anit  to  collect 
the  debt  of  the  wife ;  whid;^  however,  must  be  doinfe 

The  true  principle  on  which  the  husband  is  liable  to  pay  &e 
debts  of  the  wife  is,  not  that  he  has  received  pdroportj  by  her,  or 
that  she  is  considered  unable  to  pay  her  debta^  by  reasoa  of  h« 
property  having  passed  to  her  husband.  If  this  were  the  prin- 
Qiple,  he  would  be  liable  only  when  he  had  zeoehred  property 
with  her,  and  then  liable  only  to  the  extent  of  tiie  propertj 
received.  If  her  inability  to  pay  fiimisfaed  the  trve:  groond  of 
his  liability,  th^  ia  case  of  hia  deaths  shc^  having  been,  by  re^* 
son  of  the  consequenee  of  her  marriage,  rendered  utterly  iacapa* 

r*AQ7  ^^^  ^^  P^yiiJ^  ^^^  debts,  woidd  not  be  Hkble,  but  the* 
'*  -'  executor  of  the  husband  would  be  liable.  The  kw,  how- 
ever,  is  otherwise.    The  principle  which  governs  in  this  case  is 

^)  1  Itin.,  8KL:  SMtA,  IM^TU,  Oi.,  S»;:8P.  Wmtnlir. 


(1)  AjitOy  pag«  5%  Mfi^etMg.;  Woodmui  v.  GItopmaD,  1  Gamp.,  IS9;  2  Kttnfs 
CioiiL,  143,  a  P. 

In  IJTew  York,  the  husbaod  is  liable  for  debts  of  the  wife  oontcaoted  before  voj^ 
riage,  only  to  the  extent  of  the  property  of  the  wife  acquired  hj  him  thnm^  the 
marriage,  or  by  an  ante-nuptial  contract.  Laws  of  New  York,  1863,  page  1057. 
And  under  this  act,  and  thoeo  of  1848, 1849,  and  1860,  this  liabSity  of  the  hosbind 
is  narrowed  down  to  tbe  case  of  property  acquired  through  the  wife  by  an  auto- 
nuptial  contract  See  also  vol.  1,  R.  S.  of  Indiana^  1862,  oh.  53;  pago  320^  sea  1; 
Statutes  of  Minnesota,  1849,  1868,  ch.  40. 
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this :  that  the  wife  cannot  be  imprisoned  upon  a  civil  process, 
without  her  husband.  It  is  therefore  necessary  that  he  should 
be  joined  in  the  suit  with  the  wife,  that  judgment  may  be  ren- 
dered against  him  as  well  as  against  her.  K  it  were  against  her 
alone,  she  might  be  taken  in  execution  and  confined  in  prison, 
without  the  means  of  relieving  herself  from  confinement  That 
property  which,  before  marriage,  was  her  personal  estate,  now 
belongs  to  her  husband,  and  is  at  his  disposal.  The  usufruct  of 
her  real  estate  also  belongs  to  him;  and  whatever  she  may 
acquire  by  her  ipdustry  is  hia  The  law,  therefore,  will  not 
place  her  in  a  condition  altogether  dependent  on  the  good  will 
of  her  husband.  He  must  also  be  imprisoned,  as  well  as  his 
wife.  This  will  be  a  sufficient  inducement  for  him  to  exert  him- 
self to  discharge  the  debt  of  his  wife,  that  he  himself  may  be 
released  from  prison.  Whenever  the  husband  is  released,  the 
wife  is  also  released.  Even  when  the  husband  breaks  jail  and 
escapes,  the  wife  must  be  released  The  law  upon  this  subject,. 
I  believe,  is  as  follows :  When  legal  proceedings  are  had  against 
the  husband  and  wife,  on  mesne  process,  and  the  wife  is  arrested ; 
if  the  husband  abscond  and  cannot,  be  taken,  the  wife  must  be 
discharged ;  for  she  shaU  not  be  imprisoned  without  her  husband. 
If  both  are  arrested,  she  shall  be  discharged,  upon  filing  common 
bail,  if  the  husband  be  bailed.  If  he  go  to  prison,  she  will  be 
imprisoned,  unless  she  find  substantial  bail,  (a)  If,  on  the  trial, 
the  husband  be  acquitted,  no  judgment  can  be  rendered  against 
the  wife,  although  there  is  a  verdict  against  her ;  for  she  shall 
not  be  liable  to  be  imprisoned  without  her  husband.  If  the 
husband  and  wife  be  surrendered  afler  judgment  against  them,, 
and  he  be  not  charged  in  execution,  she  shall  be  discharged  out 
of  custody,  upon  filing  common  bail.  If  *  execution  ^^^^^ 
have  issued,  it  seems  to  be  a  question  whether  the  wife  '-  ^ 
can  be  taken  and  confined  without  her  husband.  I  believe  it  to 
be  a  principle  not  to.be  departed  from,  that  a  wife,  deprived  of 
the  means  of  paying  her  debts,  shall  not  be  held  in  prison,  unless 
the  husband  is  also  holden.  (1) 

<<^  %  Stnu,  lierr,  tsm ;  l  Wlls.,  1M  ;  Barnes,  96 ;  S  Bl.,  790 ;  1  Vent.,  49. 

(1)  The  modem  Bngliah  reports  fhrnish  many  oases- in  whioh  the  liability  of  the 

wife  to  imprisonment  on  mesne  process^  or  execution  for  debts  due  from  her  dum 
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I  know  that  it  is  said,  when  she  is  taken  on  execution  against 
her  and  her  husband,  although  her  husband  is  not  taken,  that 
she  shall  not  be  discharged.  The  truth,  I  apprehend  to  be,  that 
the  wife  may  be  taken,  although  the  husband  be  not  taken ;  but 
if  the  husband  abscond  and  cannot  be  taken,  the  wife  must  be 
discharged.  She  may  be  holden  until  a  reasonable  time  has 
elapsed  for  taking  the  husband,  and  no  longer.  One  thing  Ib 
certain,  that  if  the  husband  and  wife  be  both  taken  and  confined 
in  jail,  and  the  husband  escapes,  the  wife  must  be  discharged.  j 
She  may  be  held,  in  that  case,  a  reasonable  time,  that  the  hus- 
band may  be  retaken ;  but  if  he  go  off,  she  cannot  be  holden. 

In  the  case  of  Wardell  v.  Gooch,  reported  in  7  East,  582,  a 
■married  woman  was  discharged,  on  filing  common  bail,  from  an 
arrest  for  a  debt  contracted  by  her,  living  on  a  separate  mainte- 
nance.   It  does  not  appear  that  there  was  any  covenant  to  lire 

(a)  SeM.,  895 ;  1  Vent.,  81. 

•sotOf  is  Tery  fiilly  discussed.  As  fhmishing  a  roason  why  the  liability  of  the  hus- 
band for  the  debts  of  the  wife  should  oease  upon  the  disac^utioik  of  the  coTOitura, 
they  may  be  worthy  of  consideration;  but  as  in  most  of  the  United  States  the 
debtor  is  no  longer  liable  to  imprisonment  in  actions  ex  contractu,  exoept  in  a  few 
instances,  specially  enumerated  in  the  statutes,  the  necessity  of  a  thorough  know- 
ledge of  this  branch  of  the  law  is  in  a  measure  superseded.  In  Vermont,  bj 
express  statute  proviBion,  females  cannot  be  imprisoned  in  acttons  upon  contract, 
.and  the  same  humane  provision  exists  in  many  of  the  other  States.  Rot.  Slat,  Tt, 
1839,  p.  88. 

The  general  proposition  that,  where  husband  and  wife  are  both  arrested,  tbe 
wife  will  be  discharged  upon  filing  common  bail,  is  correct,  for  the  reason  that  no- 
body can  be  supposed  to  undertake  for  a  wife  who  has  no  property  of  her  own; 
but  this  rule  has  its  exceptions.  If  it  is  made  satisfactorily  to  appear  that  the  wift 
has  vnl^uUy  and  mala  fide  represented  herself  to  the  plaintiff  as  a  fsmme  wfe,  ^ 
courts  will  not  relieve  her,  but  they  will  if  it  appear  that  the  credit  was  given  to 
her  as  a  femme  cofferi.  Waters  v.  Smith.  6  Term  Rep.,  451 ;  Pitt  v.  Thompson,  1 
Bast,  16;  Crookes  «.  Fry,  1  Bam.  k  A.,  166;  Collins  tr.  Rowed,  1  New  Rep.,  64; 
Pritohaid  v.  Gowland,  2  Marsh.,  40;  Pamell  v.  Taylor,  1  Turn,  ft  Ry.,  100 ;  Harrej 
«.  Cooke,  1  Bam.  A  A.,  747;  Holloway  v.  Lee;  2  Mod.,  211;  Carlisle  «.  Starr,  9 
Price,  161. 

(1)  See  Commonwealth  v,  Badlam,  9  Pick.,  362 ;  McEinstry  v.  Davis,  3  Cow., 
:399.  But  if  it  appears  that  she  has  no  separate  proper^  to  discharge  the  debt)  she 
will  be  discharged  fhnn  imprisonment  Sparks .«.  Bell,  8  Bam.  ft  Cress.,  1 ;  2  Mann. 
a  Ry.,  124. 
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separate.  There  was,  indeed  a  separate  maintenance,  as  long  as 
thej  lived  separate,  bat  he  might  redaim  her  when  he  pleased. 
His  marital  rights  might  then  have  been  affected,  if  she  were  not 
dischaiged  on  filing  common  bail.  Whenever,  therefore,  the 
coverture  is  at  an  end,  the  reason  of  his  liability  ceaaes.  One 
case  alone  can  be  fonnd,  which  forms  an  exception  to  this  rule, 
which  is,  when  a  woman  is  sued  before  marriage,  and  during  the 
pendency  of  the  suit  she  marries,  in  this  case,  the  judgment  and 
execution  must  follow  the  original  process ;  and  although  she  be 
married,  she  is  taken  in  execution  by  her  maiden  name,  and  may 
be  imprisoned  on  such  execution  without  her  husband. 

*  There  is  a  case  in  Style,  188,  where  a  suit  was  brought  ^  _ 
for  slander,  against  husband  and  wife,  for  the  slander  of  ^  -^ 
the  wife.  Pending  the  suit  the  husband  died,  and  the  wife  mar- 
ried  another  husband.  The  court  inclined  to  the  opinion  that 
the  plaintiff's  writ  would  abate. 

This,  I  apprehend,  is  opposed  to  the  current  of  authorities. 
It  is  in  itself  unreasonable  that  a  femme  defendant  should  have 
it  in  her  power,  by  her  own  act,  to  abate  the  plaintiff's  suit.  (1) 

If  a  ftrmne  sole  plaintiff  should  marry,  it  would  be  reasonable 
that  her  suit  should  abate,  for  it  was  her  own  act. 

The  rule  laid  down,  that  the  husband  is  never  liable  for  the 
debts  of  his  wife  after  coverture  is  at  an  end,  may  perhaps  be 
considered  as  inoperative  in  the  following  case ;  though,  in  that, 
it  is  literally  true  If  husband  and  wife  are  sued  for  the  debt 
of  the  wife,  and  judgment  is  obtained  against  them,  and  before 
judgment  is  collected  the  wife  dies,  yet  the  husband  must  pay 
the  debt  It  should  be  observed,  however,  that,  by  the  judg- 
ment, the  debt  becomes  the  debt  of  the  husband  as  well  as  of  the 

(1)  Std  Qu.  Was  the  suit  in  tluKt  ease  abated  by  the  maniage  of  the  wife,  or 
was  the  deatb  of  tiie  hnsband  the  cause  of  abatement  f 

In  New  York,  ''no  action  shall  abate  by  the  death,  marriage,  or  other  disability 
ot  a  party,  or  the  transfer  of  any  interest  therein,  if  the  cause  of  action  surviye  or 
CDDtinue.**  And,  in  such  cases,  "  the  courts  on  motion,  at  any  time  withm  one  year 
thereafter,  or  afterwards  on  a  supplemental  oomplamt,  may  allow  the  action  to  be 
<«ntinued  by  or  agafaist  hia  repreaentatiye  or  ■ucoeesor  hi  interest.**  Kew  York 
(^  secL  lai ;  Oompiled  Statateaof  Vermont  1850,  page  408,  aeo.  6 
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wife.    The  husband,  therefore,  notwithstanding  the  death  of  Ac 
wife,  is  bound  to  pay  it,  (a)  (1) 

Although  the  husband  is  not  liable  for  the  debts  of  the  wife 
dtim  sola,  after  coverture  is  ended ;  yet,  if  -the  debt  were  con- 
tracted for  certain  articles,  which  came  to  the  use  of  the  husband 
after  the  death  of  the  wife,  chancery  will  decree  that  he  pay  such 
debt.  (6) 

The  debts  of  the  wife,  contracted  while  sole,  are  discharged 
by  the  bankruptcy  of  the  husband ;  and,  in  case  of  his  death, 
will  not  survive  against  her.  (c)  (2) 

The  husband  is  not  only  liable  to  pay  the  debts  contracted  by 
the  wife  whilst  a  femme  sole,  but  he  is  also  liable  for  her  torts 
committed  before  marriage,  provided  the  damages  are  collected 
during  coverture.  *She  must  be  joined  with  him  in  the  p^p-o-i 
suit ;  for  she  is  also  liable.  In  case  of  his  death,  before  ^ 
damages  are  recovered,  she  alone  is  liable,  (df)  In  case  of  her 
death  before  damages  are  recovered,  he  is  not  liable ;  for  the 
coverture  is  at  an  end.  He  is  not  liable  as  her  administrator,  if 
she  have  left  choses  in  action,  although  he  is  for  the  payment  of 
her  debts  to  the  extent  of  assets;  for  being  a  tort,  it  dies  with 
the  person,  (e)  (8) 

The  husband  is  liable  for  her  torts  committed  after  mar- 
riage. (4)    If  they  were  committed  by  his  order,  or  in  company 

(a)  1  Sid.,.887,  (d)  1  Bq.  C.  Ab.«  eo.  (<;)  P.  Wms..  M9,  Wl 

(d)  1  Leon,  818.  (0  1  BoD.,  8. 

(1)  So  if  the  huBband  and  wife  had  reoovered  in  the  right  of  the  wife,  and  had 
judgment,  the  hasband  might  sue  out  execution  after  the  death  of  the  wife.  Cro. 
Oar,  208;  Salk.,  116;  pL  T;  Carth.,  416;  2  Ld.  Rajm.,  1050. 

The  husband,  as  administrator  of  his  deceased  wife,  is  bound  to  pay  her  debts  to 
the  extent  of  the  assets  received  by  him.  And,  "  if  he  take  out  letters  c^  adminis- 
tration on  her  estate,  he  shall  be  presumed  to  have  assets  in  his  hands,  sufBctent 
to  satisfy  her  Jibbts,  and  shall  \>e  liable  therefor."  New  York  R.  S.,  5th  ed^  voL 
3,  ch.  6,  sec.  29.  And  it  was  heldf  in  the  case  of  Lockwood  v.  Stockholm,  11  Paige, 
87,  that,  if  the  husband  intermeddles  with,  his  deceased  wife's  proper^,  without 
taking  out  letters  of  administration  on  her  estate,. he  would  be  liable  for  her  debts. 

(2)  Lockwood  V.  Salter  and  wife,  2.  Neyille  &  Manning's  Rep.,  255;  Sparks  v. 
Bell,  8  Bam.  &  Cress.,  1. 

(3)  1  Chit  PI.,  77,  79;  Hank  et  ux,  v.  Hannun  et  uz.,  5  Binn.,  43;  Baa  Abr., 
tit  Baron  and  Femme,  L. 

(4)  2  Kent's  Com.,  149.  The  husband  and  wife  should  be  joined  as  co-defend 
ants  in  an  action  for  the  tort  of  the  wife,  although  it  was  the  sole  act  of  the  wif& 
Matthews  v,  Friestil,  2  E.  D.  Smith  (N.  Y.),  90. 
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with  him,  he  alone  is  liable.  In  case  of  his  death,  they  do  not 
Boryive  against  her;  for,  in  those  cases,  they  are  not  considered 
as  the  torts  of  the  wife,  but  of  the  bnsband.  She  is  excused 
from  any  liability,  upon  the  ground  of  a  presumed  coercion  by 
the  husband.  Here  it  may  be  worth  notice,  that  this  is  a  singu- 
lar ground  on  which  to  excuse  a  tort  It  is  not  to  be  found  in 
other  cases.  No  servant,  or  other  person,  except  a  wife,  when 
coerced  by  the  order  of  his  superior  to  commit  a  tort^  is  excused 
from  being  liable  in  damages  to  the  person  injured.  If  the  tort 
be  not  committed  in  the  presence  of  the  husband,  or  by  his  ordei 
or  request,  the  husband  is  liable,  (a)  (1)  In  this  case,  however, 
the  wife  is  also  liable,  and  must  be  joined  in  the  suit  with  her 
husband.  The  wrong  is,  in  such  a  case,  considered  as  her  wrong ; 
and  the  husband  is  answerable  with  the  wife,  for  reasons  before 
given  for  his  liability  for  her  contracts  made  before  marriage. 

A  query  is  suggested  by  the  editor  of  Palmer's  Reports,  whether 
there  is  any  remedy  where  a  UrnTm  covert  takes  up  goods  of  a 
tradesman,  affirming  that  she  is  a  femme  sole.  In  such  a  case,  if 
the  goods  come  to  the  use  of  the  husband,  he  will  be  chargeable 
on  the  implied  contract  If  they  do  not,  he  will  not  be  liable  on 
any  contract ;  but  he  will  be  for  the  fraud  of  the  wife.  I  enter 
tain  no  doubt  of  his  liability  on  the  same  ground  as  he*  p^,-oi 
would  be  liable  for  any  other  tort  committed  by  his  wife,  *■ '  ■' 
to  which  he  was  not  privy.  K  his  wife  had  destroyed  the  trades- 
man's property  by  any  act  of  violence,  although  this  was  done 
against  his  will,  yet  he  would  be  liable,  together  with  his  wife, 
in  an  action  of  trespass  vi  et  armis.  So,  if  the  tradesman  be 
cheated  out  of  his  property  by  a  wife,  the  husband  is  liable, 
together  with  the  wife,  in  an  action  of  trespass  on  the  case. 

For  offences  by  the  wife  against  the  laws,  where  the  punish- 
ment inflicted  is  nothing  more  than  a  fine,  the  husband  is  liable 
with  the  wife  in  all  cases.     Where  the  punishment  inflicted  is 

(a)  1  RoIL,  SBl ;  LeTins.,  ISS ;  Cra  Our.,  97S. 

(1)  Hawk.  P.  0.,  b.  1,  ch.  1,  sec,  9;  S  BL  Com.,  414;  2  Kent's  Com.,  160 
The  wordfl,  that  **  S.  and  hia  wife  stole  one  thauaand  doBars  in  gold^^  would  not 
vutftain  an  action  by  the  wife  with  her  husband,  because  they  import  a  charge  of 
stealing  in  his  presence.  Bash  v.  Sommer  and  wife,  20  Penn.,  169. 
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impriaoninent  or  corporal  paoiahmezLt,  the  wife  alone  is  to  be 
puuishedy  unless  she  eommitted  the  offenoe  in  his  companj,  or 
by  his  command.  (1) 

If  the  wife  be  liable  to  the  penalty  of  a  statute,  the  husband 
must  be  parly  to  the  action  or  informatioa  A  femme  covert 
is  within  all  statutes  which  provide  a  remedy  £>r  an  actual 
wrong.  (2) 

A  wife  is  fined  for  a  riot,  trespass,  or  other  offence ;  such  fine 
shall  not  be  levied  on  the  husband,  unless  she  committed  the 
offence  by  his  coercion,  (a) 

The  case  of  the  wife,  as  respects  her  liability  to  punishmdQt 
for  crimes,  is  different  fix>m  any  other  which  exists  in  society. 
Children  or  servants  are  punishable  for  crimes  which  they  eom- 
mit  in  obedience  to  the  command  of  their  parents  or  masters,  or 
by  their  coercion ;  but  a  wife  is,  in  many  cases,  privileged  from 
punishment,  for  offences  against  the  laws  of  society ;  provided 
she  commits  the  offence  by  the  coercion  of  the  husband.  His 
command  to  commit  the  offence,  is  in  law  deemed  coercion. 

(a)  u  Bopt.,  ea. 

(1)  It  seems  that,  for  any  ooiime  oommitted  by  the  vife^  without  tbo  ooeraon  or 
not  in  the  presence  of  her  husband,  she  alone  is  punishable.  H.  P.  G^  65;  4  Bl 
Com,,  29,  199.  If  she  reoeive  stolen  goods  by  her  own  separate  ac^  without  the 
privity  of  her  husband;  or  if  he,  knowing  the  fhets,  leave  the  house  and  ibratke 
her  oompaoy,  she  alone  will  be  guilty  as  aooessory,  I6r  the  eoercion  whidi  is  sup- 
posed to  be  conveyed  by  the  oommand  or  pieseooe  of  her  husband  Is  only  a  pre- 
sumption of  law,  and  like  all  other  presumpticmfi  may  be  repeUed  Bae.  Abr.,  tit 
Baron  and  Femme,  G,  in  noii$.  But  she  is  not  affected  by  receiving  jointly  with 
her  husbaud  another  offender.  1  Hale,  48.  For  she  cannot  be  admitted  as  a  wit- 
ness to  discover,  even  collaterally,  her  husband's  guHt  Stier  «.  Bowman,  13  Pet 
Bep.,  209.  See  also  Martin  v.  The  CkMnmonwealth,  1  ICaaa  Bep.,  391 ;  Oommoor 
wealth  a.  Trimmer,  id^  416;  Commonwealth  v.  Neal,  10  id.,  102 ;  Bex  «i  AtldnsoQ, 
Bussell  on  OrL,  20 ;  Bex  v.  Dvska,  id^  16;  Archer's  ease^  1  By.  ft  Moa  C  Cu^ 
143. 

In  an  indictment  against  a  married  woman  for  receiving  stolen  goods,  held  unne- 
cessary to  allege  that  the  offence  was  not  oonmitted  by  the  ooerdon  of  her  has* 
band.  State  v.  Nelson,  29  Maine,  329. 

(2)  Hawk.  P.  C,  3  But  in  such  case  the  husband  may  be  proeeented  alone. 
Hasbrouck  v.  Weaver,  10  John.  Bep.,  266. 

Husband  and  wife  may  be  jointly  indioted  for  a  single  act  of  retailing  ardeak 
spirits.  Hamors  v.  Case,  8  Gratt,  698. 
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When  it  is  oomxnitted  by  her  in  his  oompany,  if  he  joins  in 
oommitting  it^  or  also  encourages,  or  in  any  way  approves  thereof 
the  law  presumes  that  whatever  the  wife  does  is  done  by  the 
husband's  coercion.  This  is  the  law,  not  only  as  it  respects 
inferior  nusdemeanors,  but  also  capital*  offences;  provi-  p^i^.-. 
ded  their  criminality  arises  in  whole  or  in  part  firom  their  '-  ^ 
being  offences  against  civil  society.  On  this  ground  it  is,  that 
she  is  not  liable,  i^  by  the  coercion  of  her  husband,  she  commits 
theft  or  even  burglary.  (1)  To  this  rule  there  are  two  excep- 
tions, viz^  treason  and  the  keeping  of  a  brotheL  The  former  is 
supposed  to  be  an  offence  so  dangerous  to  socie^,  that  even  the 
coercion  of  a  husband  is  no  excuse.  The  latter  is  an  offence  of 
which  the  wife  is  supposed  to  have  the  principal  management 
When  the  offence  is  purely  malum  in  fie,  and  the  crime  would 
have  been  the  same  if  men  had  never  associated  together  in 
society,  as  in  the  case  of  murder;  in  such  case  the  wife  is  liable, 
although  she  acts  under  the  coercion  of  the  husband.  In  all 
cases  where  she  commits  offences,  not  being  under  the  coercion 
of  her  husband,  she  is  as  liable  to  punishment  as  any  other  person. 
When  it  is  laid  down  that  the  husband,  in  view  of  the  law,  is 
the  guilty  person,  if  the  wife  commits  an  offence  in  his  company, 
the  law  presuming  Jthat  it  was  done  by  his  coercion,  it  seems  to 
me  that  the  rule  is  too  broad.  The  husband  may  show  that  the 
offence  was  committed  against  his  will ;  for  it  surely  would  be 
absurd  to  punish  the  husband  for  what  was  done  by  his  wife 
against  his  will.  (2) 

(1)  She  shall  not  be  punished  for  committing  a  theft  In  the  company  of  her  hua- 
band.  H.  P.  C^  66;  Martin  v.  The  Commonwealth,  1  Kasa.  Rep.,  9$1;  Common- 
wealth 9.  Neal,  10  id^  162.  Nor  be  deemed  aooeaaory  to  a  felony,  for  receiying  her 
husband  who  has  been  guilty  of  it^  as  her  husband  shall  be  for  reoeiying  her.  H. 
P.  0.,  66 ;  2  Hawk^  46L  Nor  liable  on  an  indictment  for  disposing  of  forged 
notes.  Rex  v.  Atldnaon,  Rns.  on  Crl,  16. 

(2)  This  is  most  certainly  the  correct  opinion,  for  it  is  well  settled  that  the  pre- 
sumption of  the  coercion  of  the  husband,  like  any  other,  may  be  repelled.  2  Kent^s 
Com.,  160;  Baa  Abr.,  tit  Baron  and  Femme,  G. 

The  wife  may  be  indicted,  conyioted  and  punished  in  cox^junction  with  the  hus- 
band, if  the  presumption  of  coercion  arising  fh>m  the  fact  of  his  presence  ia 
rebutted.  State  v.  Parkerson,  1  Strobhart,  169.  The  presumption  of  coercion, 
where  the  act  is  done  in  the  presence  of  the  husband,  is  only  prima  faciei  and  may 
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When  an  action  is  brought  against  husband  and  wife  for  a 
battery  by  them  committed  together,  and  both  are  found  guilty, 
judgment  must  be  arrested ;  for  the  wife,  under  such  dicam- 
stanoes,  could  not  commit  a  battery. 

It  is  in  general  true,  that  the  husband  is  oompellable,  during 
the  coverture,  to  perform  those  duties  which  were  incumbent  on 
the  wife  to  fulfill  before  marriage.  As,  when  a  man  marries  a 
widow,  who  has  children  whom  she  is  able  to  maintain ;  in  this 
case  it  has  been,  I  apprehend,  a  receiyed  opinion  in  Gonnecticat, 
that  the  husband,  by  the  marriage,  becomes  liable  to  maintain 
them.  But  if  the  widow  whom  he  married  was  a  pauper,  haying 
^^f-f,-.  children  *  who  were  paupers,  as  there  was  no  duty  incum. 
^  ^  bent  on  this  widow  to  maintain  her  own  children,  neither 
is  there  any  duty  on  the  husband  to  maintain  them.  See  Black- 
stone's  Com.,  4th  vol.,  28. 

In  the  case  of  Tubbs  v.  Harrison,  4  T.  Bep.,  118,  it  is  holden, 
that  a  husband  is  not  bound  to  maintain  his  wife's  child  by  a 
former  husband.  Why  should  he  not  be  obliged,  during  cove^ 
ture,  to  fulfill  this  duty  of  his  wife,  as  well  as  other  duties?  It 
seems  to  me  that,  if  the  wife  were  liable  to  maintain  her  child 
when  sole,  that  it  is  a  violation  of  the  rule  to  hold  that  a  husband 
is  not  obliged  to  fulfill  those  duties  which,  before  marriage,  she 
was  bound  to  fulfill.  To  say  that,  in  such  a  case,  the  husband  is 
not  bound  to  maintain  them,  is  making  an  unnecessary  exception 
to  this  rule.  The  mother  is  as  much  bound  to  maintain  her  child 
when  the  father  is  dead,  as  the  father  was  when  living,  if  the 
child  has  not  property  sufficient  (1) 

be  repelled.  Wagner  v.  Billf  19  Barb.,  321.  In  crimes  less  than  murder,  the  wife 
is  presumed  to  act  under  the  coercion  of  her  husband,  but  the  maniage  must  be 
dearly  made  out  Davis  v.  State,  16  Ohio,  72. 

(1)  Although  this  may  seem  to  militate  against  the  general  principle,  that  a  hus- 
band is  liable  to  perform  those  duties  incumbent  on  the  wife  before  ooTerture,  stiH 
the  case  of  Tubbs  v.  Harrison  may  be  taken  as  dedaratory  of  the  true  doctrine  of 
the  common  law.  The  case  of  Bsx  v,  Ifunden  or  Monday,  1  Strange,  190,  and 
Fort.,  303,  was  recognized  as  of  binding  authority  by  Lord  EsVTOV,  in  Tubbs  v. 
Harrison.  In  the  case  of  Rex  o.  Bonier,  Ld.  Raym.,  1454,  decided  in  the  King's 
Bench  in  1726,  an  order  upon  the  father-in-law,  to  maintain  his  daughter-in-law. 
was  quashed  on  the  authority  of  the  case  in  Strange. 

The  same  doctrine  is  also  declared  in  a  case  dedded  in  New  York.  Elliott  t 
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Sons-in*law  are  not  obliged  to  maintain  the  panper  parents  of 
it«eir  wives.  This  case  is  an  exception  to  the  rule ;  for,  before 
marriage  the  wives  were  obliged  by  law  (if  they  were  of  suffi- 
cient ability)  to  maintain  their  necessitous  parents,  (a)  It  is  not 
very  easy  to  discover  the  principle  which  governs  this  exception 
to  the  general  rule.  Perhaps  it  consists  in  an  anxious  desire  to 
preserve  domestic  tranquillity,  which  might  be  endangered  by 
t  .e  operation  of  the  general  rule. 

In  4  T.  R.,  118,  on  a  question  whether  the  husband  is  bound 
to  maintain  his  wife's  child  by  a  former  husband,  the  broad  pro- 
position that  he  is  not,  seems  to  be  recognized  as  law.  It  seems 
the  court  determined  this  case  on  the  authority  of  the  case  in 
Strange,  that  a  husband  is  not  bound  to  maintain  his  wife's 
mother ;  and  it  is  there  said  that  the  statute  gf  Eliz.,  which 
provides  that  children  should  maintain  their  parents,  extends 
only  to  natural  relations.  If  this  were  the  real  ground  on  which 
the  case  *  in  Strange  was  determined,  I  should  very  much  p^-^-. 
doubt  the  propriety  of  extending  it  to  the  case  in  question.  *-  -' 
It  is  a  general  rule,  that  wha^ver  duties  are  incumbent  on  the 
wife  to  perform  before  marriage,  become  the  duties  of  the  hus- 
band afterward  to  perform  during  coverture. 

K  case  of  the  duty,  created  by  this  statute,  of  children  main- 
taining their  parents,  it  has  always  been  held,  that  inability  to 
maintain,  for  want  of  property,  excuses  the  child.  Of  course, 
when  a  female  marries,  no  duty  is  incumbent  on  her ;  and  if  the 
statute  extends  only  to  natural  relations,  the  husband  is  not 
bound.  But  other  duties  before  marriage,  which  were  duties  at 
common  law,  remain  duties  upon  the  wife  after  marriage,  not- 

(a)  1  Stim.,  190. 

I<ewiB)  3  Edwards'  Bep.,  40.  It  waa  there  held  that  where  a  debt  aoorued  in  favor 
of  the  husband,  against  the  children  of  his  wife  by  a  former  marriage,  for  board 
and  money  paid,  it  would  not  be  discharged  by  a  mere  declaration  proved  to  have 
been  made  by  him,  that  he  did  not  intend  to  charge  them,  and  that  the  court  could 
order  the  amount  to  be  paid  directly  to  him,  without  its  passing  into  the  hands  of 
•Q  admfiiistrator,  provided  all  the  debts  of  the  deceased  father  have  beeo  paid. 
But  if  he  takes  the  children  of  his  wife  by  a  former  marriage  into  his  family,  it  is 
said  by  some  authorities,  that  he  stands  in  loco  jpairtmSUy  and  will  be  liable  on  a 
ooDtract  made  by  her  for  their  education  and  maintenance.  Stone  «.  Oarr,  2  Bspi 
Ga&,  1;  Cooper  v,  Martin,  4  East,  82. 
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withstandiDg  the  wife's  inability,  through  want  of  proper^,  to 
diflcharga  them.  This  is  the  case  with  all  the  debts  which  she 
owed.  So,  too,  her  obligation  to  laaintain  an  in&nt  son  is  a 
duty  at  common  law,  onless  he  has  prc^rty  to  maintain  him* 
sel^  or  she  herself  is  a  pauper,  neither  of  which  appears  to  Lave 
been  the  &ot  In  this  case,  her  obligation  to  maintain  her  in&nt 
son  did  not  depend  upon  any  statute ;  but,  like  all  other  duties, 
is  incumbent  upon  her  at  common  law,  and  passed  to  her  hus- 
band on  the  marriage.  If  a  female  child's  liability  to  maintain 
a  parent  be  created  only  by  statute ;  as,  on  her  marriage,  she 
becomes  unable,  the  duty  ceases:  for  inability  in  the  case  of 
Eudntenance,  under  the  statute,  excuses.  But,  if  the  liability  to 
maintain  be  created  by  the  laws  of  nature,  the  duty  remains  after 
she  is  married..  In  1  Sid.,  114,  there  is  a  case  where  A  married 
B,  who  had  a  large  personal  estate.  She  died,  and  left  a  grand- 
child, a  pauper.  In  this  case  it  was  resolved,  that  A  most 
maintain  this  grandchild.  This  case  is  not  analogous  to  the 
general  law,  that  the  nusband  is  not  obliged  to  fulfill  the  duties 
of  the  wife,  after  coverture  is  at  foi  end. 

*The  statute  of  Eliz.  provides,  that  parents  shall  sop« 
'-  ^  port  their  children,  and  children  their  parents,  when  thej 
become  unable  to  support  themselves.  A  question  of  oonstruo- 
tion  arises  on  this  statute,  respecting  which  I  have  never  heard 
of  any  decision.  It  is  this :  the  pauper  has  a  parent  who  is  able 
to  support  him,  and  children  who  are  able  to  support  him.  Are 
both  parents  and  children  bound  in  such  case  to  contribute?  Ah 
&r  as  I  have  heard  oonceming  the  practice,  it  is  this :  that  the 
children  only  contribute.  I  am  of  opinion  that  such  a  praetioe 
is  correct  Children  are  under  greater  obligations  to  their  parents 
than  parents  are  to  their  children ;  and  in  most  instances,  chil* 
dren  are  becoming  more  and  more  able,  and  parents  more  unable, 
to  discharge  the  duty  of  maintenance.  Children  owe  their  sup- 
port, in  infancy,  to  tiieir  parents ;  and  when  their  parents  are 
helpless,  they  are  bound,  in  their  turn,  to  administer  t<^  their 
wants.  (1) 

(1)  GhanoeUor  Knrr  trests  the  obligation  of  the  child  to  support  hie  parent  en 
one  resting  entirely  in  statute  proyisions,  and  expreesiy  says  that  the  common  lair 
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We  have  seen  that,  when  a  wife  commits  an  injury  by  the 
presumed  ooerdon  of  the  husband,  she  is  not  liable  for  that 
injury.  So,  too,  if  a  wife  have  been  compelled  to  commit  an 
offence  against  the  laws  of  society,  by  the  coercion  of  the  hus- 
band, (his  command,  or  his  presence  with  her,  if  he  commits  the 
same  offence,  being  sufiScient  evidence  of  coercion,)  she  shall  be 
privileged  £rom  punishment  This  is  true  wherever  the  offence 
is  malum  prohibitum ;  and  wherever  it  is  an  offence  against  pro- 
perty, however  atrocious,  even  if  a  capital  offence,  as  in  cases  of 
theft  and  burglary.  (1) 

It  is  worthy  of  remark,  that  such  privilege  is  never  extended 
to  any  other  case  but  to  that  of  a  wife.  If  a  servant  commit  a 
crime  by  coercion  of  his  master,  it  does  not  furnish  any  excuse 
for  his  conduct  to  the  demands  of  j  ustice.  This  privilege  does  not 
extend  to  those  offences  which  would  have  been  crimes  in  a 
sUie  of  nature,  independently  *  of  civil  society,  as  murder  ^^^r.-^ 
or  the  like.  CSoercion,  also,  is  no  plea  in  case  of  trea-  ^  ^ 
son.  (2) 

There  is  one  case  where  the  wife  may  be  presumed  to  be  under 
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makeB  none  to  enforce  this  plain  obligation  of  the  law  of  nature ;  and  it  has  often 
been  decided,  that  a  moral  duty,  unsupported  by  some  previous  legal  obligation,  io 
not  a  aofficient  consideration  upon  which  to  raise  a  promise,  and,  consequently,  that 
Am  pramiw  of  a  son  to  become  responsible  fbr  past  expenditures  In  &e  relief  of  aa 
iiuUgent  parentt  or  viuveraa^  was  not  binding  in  law.  Hills  «.  Wyman,  3  Pick.  Repi, 
Wl ;  Cook  V.  Bradley,  *l  Conn.  Sep.,  67.  This  subject,  however,  will  be  more 
appropriately  considered  in  treating  of  the  relation  of  parent  and  child. 

(1)  See  note  1,  page  161,  and  cases  there  dted. 

(2)  Blackstone,  on  this  point,  treats  the  wife's  exemption  as  only  extending  to 
those  crimes  wbleh  are  makim  prMbitmn^  and  observes  that  no  plea  of  eoeroion 
saa  excttsa  her  in  ornnAS  that  are  ^aakim  ink  m,  and  prohibited  by  the  law  of  nature, 
as  murder  and  the  like,  not  only  because  these  are  of  a  deeper  dye,  but  also  sinoe^ 
in  a  stale  of  nature^  no  .one  is  hi  subjection  to  another,  it  would  be  unreasoiiable  to 
•creen  an  offender  fV6m  the  punishment  due  to  natural  crimes,  by  the  refinements 
and  snbordinationa  of  civil  society.  And  hi  treason,  also,  no  presumption  of  the 
huaband's  coercion  can  extenuate  the  guiH  of  the  wifa^  as  well  because  of  the  odious- 
neas  and  dangerous  consequences  of  the  crime  itseU^  as  because  the  husband, 
having  broken  through  the  most  sacred  tie  of  social  oommunity,  by  rebellion  against 
the  state,  has  no  right  to  that  obedienoe  from  his  wife  which  he  hxmseli;  as  a  sub* 
Jact^  has  forgot  to  pay. 
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the  ooerdon  of  the  husband,  and  yet  be  punishable;  that  is, 
where  she,  with  him,  keeps  a  brotheL  (a)  (1) 

A  wife  cannot  be  made  an  aooessoij  after  the  &ct  to  felony, 
by  any  aid  or  comfort  given  to  her  husband ;  but  if  the  wi& 
procure  her  husband  to  commit  a  felony,  she  is  an  aocesaory 
before  the  fact  {b) 


[7©»]  ♦CHAPTER  VL 

Thosx  Coktraots  kmtjuued  into  bt  thx  Wife,  bt  which  thb 

HnSBABD    IS    BOUim,    AND  KOT   THS  WiFB ;    HB   BBIKO    OON- 

smsBED  nr  Law  as  makikg  those  Coittbacib  thbouoh  ihs 
Agienct  OF  his  Wifb. 

It  is  an  indisputable  rule,  that  the  wife  can  act  as  attorney  to 
her  husband.  Every  contract,  therefore,  entered  into  by  her,  in 
pursuance  of  an  express  authority  given  to  her  by  her  husband, 
is  binding  upon  him,  it  being  his  contract  In  this  case  the 
principle  is,  that  he  consented  to  the  contract,  agreeably  to  the 
maxim  that,  whatever  a  man  does  through  the  agency  of  another, 
he  does  himself  (2) 

(a)  1  Hftwk.,  t.  8;  1  Hale,  4S,  47. 

(ft)  1  Hawk., t, S;  1  Hale, pp. ft, 46, 47;  4B1.0omMM,». 

(1)  Black.  Cool,  29.    For  the  reason,  as  Judge  B.  observes,  that  the  law  pr»- 
Bumes  such  an  offence  to  be  generally  conducted  by  the  intrigues  of  the  female 


(2)  Baa  Abr.,  ttL  Baron  and  Femme,  J;  Ela  tr.  Card,  2  New  Hampshire  Bepi, 
176;  Tyree  9.  Williams,  8  Bibb.,  368.  But  where  the  husband  and  wife  have  a 
joint  power  to  appoint  the  wife's  estate  by  a  formal  deed,  and  they  agree  to  sell 
it,  the  agreement  is  not  bmding  on  the  woman.  Martin  «.  Mitchell|  2  Jac  ft  Walk., 
426. 

The  defendant's  wife,  as  such,  is  not  authorized  to  appear  for  him  in  a  suit  before 
a  Justice;  but  where  she  i^pears  and  pleads,  employs  counsel,  amends  the  plead- 
ings, and  brings  the  defendant's  children  as  witnesses,  the  Justice  is  warranted  in 
inferring  authority.  Hughs  v.  Mulvey,  1  Sandf  .  S.  C,  92.  fflie  may  soil  and  ooDvej 
property  of  her  husband,  and  the  Jury  are  to  decide  fVom  the  tacts  whether  she  was 
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He  is  also  bound  bj  such  contracts  of  bis  wife,  respecting  those 
matters  about  which  it  has  been  usual  for  her  to  contract,  and  for 
him  to  ratify,  on  the  same  ground  that  he  would  be  bound  if  his 
servant  had  contracted  for  him.  His  subsequent  ratification  of 
her  contracts  of  that  nature  furnishes  sufficient  evidence  that  he 
had  empowered  her  to  make  such  kind  of  contracts,  (a)  (1) 

(a)  X  Sid.,  198. 


•Qtfaofized  to  do  so.  Jones  v.  Jones,  3  Strobhart^  316.  A  mortgage  of  her  hus- 
band's personal  proper^,  executed  by  the  wife,  in  his  presence  and  with  his  con- 
sent, is  binding  upon  him.  Bgerton  «.  Thomas,  6  Seld.  (9  N.  Y.),  40 ;  Gates  v, 
Brower,  id^  206.  To  render  a  husband  liable  on  a  negotiable  note  hidorsed  hy  his 
wife,  it  must  be  shown  that  it  was  indorsed  by  his  authority,  expressed  or  implied. 
Leeds  v.  Tail,  16  Penn.,  186 ;  Sawyer  v.  Gutting,  33  N.  H.,  486 ;  Galusha  v.  ffitch- 
ood^  29  Barb.,  193.  A  married  woman  may,  by  an  instrument  duly  acknowledged, 
appdnt  her  husband  her  agent  to  dispose  of  her  estate,  real  and  personaL  Rose- 
boigfa's  exec^  «.  Sterling's  heirs,  27  Pemu,  292.  And  where  a  married  woman 
has  a  right  to  be  heard,  her  husband  may  appear  and  act  for  her  without  a  power 
of  attorney.  Morris  v.  Gkoiison,  27  Penn.,  226;  Maddey's  estate,  20  Penn.,  478. 
Chapter  90,  section  8,  Laws  of  New  York,  1860,  provides  that  "  no  bargain  or 
contract,  made  by  any  married  woman,  in  respect  to  her  sole  and  separate  property, 
or  any  proper^  which  may  hereafter  oome  to  her  by  descent,  deyise,  bequest  or  gift 
of  any  person  except  her  husband;  no  bargain  or  contract  entered  into  by  any 
married  woman  in  or  about  the  carrying  on  of  any  trade  or  business  under  the 
statutes  of  this  State,  shall  be  binding  upon  her  husband,  or  render  him  or  his 
property  in  any  way  liable  therefor.**  See  also  General  Statutes  of  Massachusetts, 
I860,  p.  638,  sec.  6.  Revision  of  Iowa  Laws,  1860,  section  2606,  provides  that 
contracts  made  by  a  married  woman  in  relation  to  her  separate  property,  or  those 
purporting  to  bind  herself  only,  shall  not  bind  her  husband.  By  the  act  of  22d 
February,  1718,  of  Pennsylvania,  a  married  woman  may  become  a  femme  aoU  tra^ 
der.  And  the  2d  section  of  ^e  act  of  May  4,  1866,  provides  that,  "whensoever 
aay  husband,  from  drunkenness,  profligacy  or  other  cause,  shall  neglect  or  reftise 
to  provide  for  his  wife,  or  shall  desert  her,  she  shall  have  all  the  rights  and  privi- 
leges secured  to  a  femme  90I9  trader  under  the  act  of  22d  February,  1718.**  I>un- 
Up*s  Sup.,  Laws  of  Penn.,  1864,  1866. 

(1)  Bac.  Abr.,  tit  Baron  and  Femme,  H.  Where  a  wife  carried  on  busmess  on 
ber  own  account  during  the  imprisonment  of  her  husband,  and  he  returned  after 
bis  discharge  to  her,  it  was  hold  that  he  was  liable  for  articles  Aimished  in  the 
same  business  after  his  return,  though  the  bills  were  made  hi  the  name  of  the  wife. 
Peters  «.  Anderson,  3  Bing.,  170.  So  where  the  wife  is  accustomed  to  make  any 
oontracta,  with  the  knowledge  or  oonsent  of  the  husband,  he  will  be  bound  by  them. 
Fenner  v,  Lewis,  10  John.  Rep.,  38.  But  the  wife  of  an  innkeeper,  intrusted  with 
the  business  of  the  inn,  in  the  absence  of  the  husband,  cannot  bind  him  to  contracts 
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He  IS  bound  to  falfiU  tbe  contract  of  his  wife,  when  it  is  sndi 
a  one  as  wives,  acooiding  to  the  usage  of  the  countiy,  commonly 
make.  If  a  wife  should  purchase  at  a  merchant's  store  such  arti- 
cles as  wives  in  her  rank  in  life  usually  purchase,  the  husband 
onght  to  be  bound ;  for  it  is  a  fair  presumption  that  she  was 
authorieed  so  to  do  by  her  husband  (a)  I^  however,  she  were 
r»ftm  ^  purchase  a  ship  *  or  yoke  of  oxen,  no  such  presump- 
^  ^  tion  would  arise,  for  wives  do  not  usually  purdiaae  ships 
or  oxen. 

The  husband  is  bound  by  every  oontraet  of  the  wife  for  any 
article  purchased  by  her  which  comes  to  his  use,  and  of  whids 
he  voluntarily  receives  the  benefit  It  may  be  said,  in  this  case, 
that  his  voluntarily  taking  the  benefit  of  the  purchase  furnishes 
evidence  that  he  authorized  her  to  make  the  purchase.  Whether 
it  furnishes  such  evidence  or  not,  there  is  another  principle  whidi 
will  make  him  liable,  independently  of  his  consent  The  law 
raises  an  implied  promise  of  every  man  to  do  that  which  in  jus- 
tice he  ought  to  da  It  is  not  material  whether  he  consents  to 
be  bound  or  not  Nay,  if  there  be  the  most  undeniable  proof 
that  he  did  not  consent  to  be  bound,  yet  he  will  be  liable  in  an 
action  of  inddntatus  assumpsit  As  when  a  man,  from  the  most 
unjustifiable  motives,  or  the  foulest  fraud,  obtains  another's 
money,  he  is  answerable  in  an  action  of  indebitatus  cusumpsU  for 
money  had  and  received  to  the  plaintiff ^s  use.  In  this  case  the 
nature  of  the  transaction  precludes  every  idea  of  consent,  unless 
we  suppose  that  an  unprincipled  villain,  at  the  moment  in  which 
he  is  wickedly  depriving  another  of  his  money,  honestly  consents 
to  restore  it  The  real  ground  of  recovery  in  that  case  and  many 
others  is,  not  any  real  or  supposed  consent  of  the  defendant,  but 
because  it  was  his  duty  to  restore  the  money  to  the  true  owner; 
and  this  duty  the  law  will  enforce  by  an  action  of  assumpsit  (1) 

(a)  1  BoL,  860;  1  Sid.,  15»;  Strta.,  846. 

with  her  lodgers  at  less  than  the  ordinary  rates.  Webster  v.  tfcQinnis,  6  BiniL, 
236:  see  also  Spenoer  p.  Tissue,  Add.,  316,  319.  And  a  contract  made  with  the 
wife  withoat  authority,  may  be  ratified  by  the  husbsod  bo  as  to  become  his  owo. 
Mulford  V.  Young,  6  Ohio  Bep.,  294. 

(I)  In  seeking  for  that  pdnt  at  which  the  husband's  liability  on  the  oontraetB  of 
his  wife  for  goods  ceases,  sevoral  dreumstancee  are  to  be  taken  mto  considenitioiL 
I.  The  standing  of  the  parties  in  society  as  to  wealth.    2.  Whether  the  goods  ftu^ 
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'  The  hasband  is  boand,  sometimes,  by  the  contracts  of  his  wife, 
when  he  would  not  be  bound  if  it  were  not  for  the  peculiar 
ciicamstanoes  of  his  family.    If  the  husband  go  to  foreign  parts, 

niahed  were  neoessaries.  3.  Whether  the  artidea  furnished  were  such  aa  the  wife 
was  aocoBtomed  to  contract  for  with  hia  oonaent,  or  whether  he  Yoluntarily  received 
any  beneflt  iVt)m  the  contract  In  addition  to  this,  it  is  aometimea  neceaaary  to 
cooaider  the  huaband'a  willingneaa  to  fhmiah  her  with  necesaariea;  for  if  he  ia 
aought  to  be  diarged  on  the  ground  of  hia  miaconduct^  or  refUaal  to  fumiah  them, 
other  Gutnimatancea  muat  concur.  What  might  be  considered  neoeasariea  in  one 
ease^  would  not  in  another.  Montague  «.  Benedict,  3  Bam.  k  Cress.,  ia  an  instruo- 
tive  case  on  thi»  aobjeot  This  was  aeaumpdt  for  goocte  sold,  in  which  it  appeared 
t'lat  the  plaintiflj  a  jeweller,  in  the  oourae  of  two  months  deliyered  artidea  of  Jew- 
eliy  to  the  wife  of  the  defendant^  to  the  value  of  £83.  The  defendant  was  a  car* 
tificated  special  pleader,  aud  lived  in  a  Aimlahed  house,  the  rent  of  which  was 
£200;  he  kept  no  man  servant,  and  his  wife's  fortune  upon  her  marriage  was  less 
than  £4^000.  She  had,  at  the  time  of  her  marriage,  jeweliy  suitable  to  her  condi- 
tion. And  had  never  worn,  in  her  huaband's  presence,  any  artidea  fbmished  her 
by  the  plaintiir.  It  further  appeared  that  the  plaintifl;  when  he  went  to  the  defend- 
ant'a  house  to  aak  for  payment  always  inquired  for  the  wife,  and  not  for  the 
defendant  In  this  case  it  was  hdd  that  the  goods  so  fUmished  were  not  neoessa- 
riea,  and  that,  in  the  absence  of  any  proof  of  the  husband's  assent  to  the  oontraeti 
flie  action  coold  not  be  maintained.  In  support  of  the  authority  of  Montague  «. 
Benediet}  see  Shelton  «.  Hoadley,  15  C:k>nn.  Bep.,  536.  But  if  the  husband  permita 
hia  wife  to  assume  a  style  and  appearance  in  life  above  her  real  station,  he  is  liabla 
for  necesaariea  eultable  to  such  apparent  condition.  Hunt  v,  De  Blaquiere,  5  Bing., 
550. 

By  the  aot  of  11th  April,  1848,  of  Pennsylvania^  see  8,  Dunlap's  Laws  of  Penn- 
sylvania, page  1125,  a  judgment  may  be  obtained  against  both  husband  and  wife 
for  neceeaaries  for  the  family,  and  if  no  goods  be  found  on  an  execution  against  the 
husband  alone,  an  oUweawttMofi  may  be  issued  against  the  wife's  separate  property. 

By  the  laws  of  Mdne,  a  faime  covert  may  carry  on  business  on  her  own  account, 
and  BO  action  can  be  sustained  against  the  husband  for  goods  and  chattels  ftimished 
in  the  oourae  of  her  business,  even  though  a  portion  of  the  proceeds  go  towards 
the  aopport  of  her  husband  and  &mily.  Colby  9.  Lamson,  39  Maine,  119 ;  Oznaid 
V.  Swanton,  39  id,  125.  But  where  the  purohaaes  and  sales  were  made  with  hia 
knowledge  and  consent,  and  he  partidpates  m  the  profits  of  the  busmess,  knowing 
tiiem  to  be  sudi,  and  that  she  professed  to  act  for  him)  the  jury  may  hifer  that  the 
porciiaflea  were  made  on  his  credit  Id. 

In  AlMw»™^  and  Iowa,  the  expenses  of  the  fiunlly  are  diargeable  upon  the  estates 
of  both  husband  and  wife:  in  Alabama  either  Jointly  or  severally,  and  in  Iowa 
upon  tiie  estates  of  llie  husband  and  wife  Jointiy  and  of  the  husband  severally. 
Oode  of  Alabama,  1852,  seo.  1987 ;  Bevision  of  Iowa  Laws,  1860,  aea  2507. 

In  Misaiaaippi,  "  all  oontracta  made  for  neoeasaries  for  the  family,  wearing  apparel 
for  herself  and  her  children,  by  the  wife,  or  by  the  fauaband  with  her  consent^  shall 
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upon  business,  which  detains  him  for  years,  there  necessarily 
resides  in  the  wife  a  more  than  ordinary  power  to  bind  the  hus- 
band by  her  contracts  in  providing  for  his  family  and  managing 
his  domestic  concerns.  (1)  The  case  would  be  the  same  when  the 
r»«n  ^^^*^^*  is  incompetent  to  do  business,  by  reason  of 
^  ^  sickness  or  becoming  a  lunatic;  although  a  lunatic  is  not 
bound  by  his  own  express  contract,  yet,  when  his  wife  contracts 
for  him,  he  is  bound.  Although  there  must  of  necessity  be  the 
absence  of  consent  in  him  in  such  case,  yet  there  can  be  no  doubt 
of  his  liability.  Justice  requires  the  performance  of  such  con- 
tracts ;  and,  on  that  account,  he  ought  to  be  chargeable. 

The  husband  is  bound  by  his  wife's  contracts  for  necessaries 
for  herself,  when  he  refuses  to  provide  them.  This  rests  wholly 
on  the  ground  of  its  being  a  duty  in  him  to  provide  necessaries 
for  his  wife,  which  the  law  will  enforce.  His  consent  is  not 
necessary,  and  it  can  never  be  presumed  in  the  case  where  he 
refuses  to  provide  them  for  her.  (a)  If  he  should  turn  her  out 
of  doors,  and  forbid  all  mankind  from  supplying  her  with  neces- 
saries, yet  he  would  be  bound  to  fulfill  her  contracts  for  necessa- 
ries. The  case  is  the  same  if  she  depart  from  her  husband 
with  reasonable  cause,  and  refuse  to  cohabit  with  him.  If  she 
depart  without  reasonable  cause,  he  is  not  liable  on  her  contracts 
for  necessaries,  unless  he  refuse  to  receive  her  into  his  house 
again,  and  there  maintain  her.  {b)    By  this  it  is  not  to  be  under- 

(a)  1  Salk.,  118 ;  Strange,  1314.  (p)  Stza.,  9». 

be  binding  upon  her  separate  property.  RevlBedOode  of  Laws  of  MissiBsippi,  1867, 
art.  25.  In  Texas,  the  oommon  property  is  liable  for  necessaries.  Aot  of  1848, 
Digest  of  Laws  of  Texas,  art  1396,  page  313.  In  California^  a  married  woman, 
who  carries  on  business  on  her  own  account  under  the  statute,  is  responsible  for 
the  maintenance  of  her  children.  Aot  of  April  12,  1862 ;  Wood^s  California  Digea^ 
page  489,  sec.  4,  art  2627. 

(1)  Where  a  man  deserted  his  wife  and  &mily,  leaying  her  keeping  a  boarding- 
house,  without  any  other  means  of  support,  and  did  not  return  to  them,  or  make 
any  proYislon  for  them,  and  the  wife  continued  the  business,  and  conducted  it 
in  a  reasonable  and  proper  manner,  to  obtain  the  means  of  support,  it  was  held 
that  the  husband  was  liable  for  her  contracts  made  in  the  course  of  such  buonesa. 
Botch  V.  Miles,  2  Conn.  Bep.,  638.  But  in  Benjamin  v.  Benjamin,  16  id.,  347,  it  ia 
said  that,  whether  the  husband  be  abroad  or  at  home,  the  wife  is  not  presumed  to 
be  his  agent  generally,  or  to  be  entrusted  with  any  other  authority  as  to. his  affiura 
than  that  which  is  usual  and  customary  to  confer  upon  the  wife. 
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stood  that  be  is  obliged,  when  be  receives  ber,  to  suffer  ber  to 
assamo  tbe  prerogatives  of  a  wife.  He  nx^j  refuse  ber  bis  bed^ 
and  prohibit  ber  from  sitting  at  bis  table,  or  managing  tbe  con- 
oeras  of  bis  fitmily.  Tbe  rule  is  this :  He  must  maintain  his 
wiFe  with  necessaries,  according  to  bis  rank  in  life,  as  long  as  she 
cohabits  with  him;  and  when  she  does  not,  if  she  have  sufficient 
reason  for  refusing  so  to  do ;  but  if  she. depart  without  cause,  be 
is  not  chargeable  with  her  contracts  for  maintenance.  (1) 

(1)  Harris  v.  Morris,  4  Esp.  Gas.,  41;  Mc-Outohen  v.  MoGahay,  11  John.  Rep., 
asi;  lleQ«lkay  v.  WiUiams,  IS  kL,  293.  And  if  the  wife's  situation  is  rendered 
ooflafe  by  his  eruei^  and  in  treatment,  it  is  equiyaleDt  to  turning  her  out  of  doors. 
3  Eap.  Ca&,  251 ;  Boulton  v.  Prentice,  1  Sel  N.  P.,  264;  2  Stark.,  87.  But  no  ill 
treatment  short  of  personal  violence  is  sufficient  Harwood  r.  Heffer,  3  Taunt ,  420. 
If  tbe  jury  decide  that  the  wife  had  reasonable  ground  to  apprehend  personal  tio- 
lence,  the  husband  is  liable.  Houleston  «.  Smith,  3  Blng.,  27  (where  the  case  in- 
Tannton  is  disapproved  of  by  the  court) ;  and  if  the  wife  were  justified  in  leaving 
him,  he  caanoi  dfStemune  his  liability'  by  merely  requesting  her  to  return.  Emery  v. 
Emery,  1  Young  k  J^  501. 

A  wife,  who  is  wrongfully  turned  out  of  doors  by  her  husband,  carries  with  her* 
an  implied  credit  and  authority  to  charge  her  hu  Aand  for  necessaries.   Billing  v. 
PBdier,  7  B.  Moor.,  T5S.    Where  a  wife  leaves  her  husband's  house  in  consequence 
of  hiB  adnhery,  and  lives  apart  from  him,  she  is  entitled  to  her  support  from  him.. 
Sykes  e.  Halsted,  1  Sandf.  B.  0.  TL,  483.    Held,  that  a  wifey  who  has,  voluntarily 
and  without  good  reason,  for  a  considerable  time  lived  apart  from  her  husband,  andi 
has  supported  herself  without  his  assistance,  may,  if  her  husband  does  not  previ- 
oady  daim  her  earnings,  receive  them  herself,  and  the  husband  cannot  recover 
Ihem  of  the  person  from  whom  they  were  due.  ITorcross  v.  Rogers,  3  Yt,  588. 

But  if  the  wifo  departs  firom  her  husband  without  cause  and  without  his  consent,, 
he  will  not  be  chargeable.  The  leading  case  on  this  point  is  Manby  «.  Scott,  1  tf  od. 
Bep.,  128.  It  was  there  held  that,  if  the  wife  departs  from  her  husband  without 
his  consent,  and  during  her  absence  her  husbcuMl  prohibits  several  persons,  and, 
unoog  others,  J.  GL,  to  trust  her ;  and  she  afterwards  makes  a  request  to  return  audi 
eohahit  with  him,  but  he  refuses  to  receive  her,  and  J.  S.  sells  her  articles  to  a 
ooDsideFable  amount,  which  are  found  suitable  to  the  degree  of  her  husband,  that 
he  was  not  durgeable.  The  case  was  thoroughly  argued  and  examined  in  the 
exchequer  chamber,  and  determined  as  above  by  eight  judges  against  three.  This 
cne  has  since  been  often  recognised  as  authority,  and  may  now  be  considered  good 
law.  Where  there  was  ne  special  prohibition,  and  she  offered  to  return,  the  hus- 
band was  adjudged  to  be  liaUe.  llJohn.Bep.,  281;  12kL,293;  and  this  though 
the  offer  was  made  tfarongh  the  medium  of  a  tiiird  person,  if  tbe  authority  of  such 
parson  be  not  questioned.  12  John.  Bep.,  293.  Nor  does  the  institution  of  a  libel 
for  a  divorce  by  her  alter  his  Uabiiity.  Cunningham  v.  Irwin,  7  Serg.  k  Bawle,  447. 

Those  who  trust  a  wife,  who  has  separated  trom  her  husband,  do  it  at  their  peril 
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If  a  husband  tarn  awaj  his  wife,  or  treat  her  with  sach  cmelty 
that  she  is  obliged  to  leave  him,  he  is  not  only  bound  at  Liw  by 
r«fi91  her  contracts  for  necessaries,  but  *  chancery  will,  on  her 
'-  -'  application,  or  that  of  a  Prochein  Ami,  decree  her  a  sepa- 
rate maintenance,  suitable  to  her  d^ree  and  quality.  The  for- 
tune which  she  brought  to  her  husband,  and  his  drctunstanoeS) 
will  be  taken  into  consideration  in  settling  what  the  sum  allowed 
shall  be.  After  such  decree,  if  the  husband  offer  to  be  reconciled, 
the  court  will  suspend  the  payment  of  the  money  to  the  wife, 
and  order  the  money  to  be  brought  into  court,  with  liberty  for 
the  wife  to  apply  for  the  same,  if  the  husband  continue  his  ill 
usage.  1st  Ch.  Cas.,  250.  (a)  (1) 

It  is  the  duty  of  the  husband  to  maintain  the  wife ;  and  her 
ability  to  support  herself  from  her  separate  property  does  not 
discharge  him  from  this  duty,  uidess  this  separate  property  be 
settled  on  her  for  her  separate  maintenanca  (6)  A  wife  had  a 
.pension  from  the  crown  for  £300,  payable  annually  to  the  wife, 
as  her  separate  property,  determinable  at  the  pleasure  of  the 
■crown.  She  had  spent  some  time  at  Bristol,  necessarily,  for  her 
health,  and  expenses  wero  thereby  incurred.  On  the  return  of 
.the  wife,  the  husband  shut  his  doors  against  her,  and  refused  to 
.pay  the  expenses  so  incurred  at  Bristol  Thomson,  the  person 
who  furnished  lodgings  and  necessaries  for  the  wife;  brought  his 
action  against  the  husband  and  recovered.  Thero  was  no  agree- 
ment to  live  sepatate,  nor  was  there  any  separate  maintenance, 

.(a)0u7,lM;  lit  Ch.  Bep^ 4,  IM ;  id  Ver., 4B6, OTl, TSa  Q)  Eorr^tlTr. 


Thej  m«8t  look  to  the  grounds  of  their  aeparatioiL  Billing  «.  PQcher,  t  B.  Monr^ 
458;  Gin  «.  Bead,  5  R.  L,  343;  Reese  «.  OhUton,  26  Ifis.,  598.  If  Jbo  husband 
and  wife  part  by  oonsent^  and  he  secures  to  her  a  separate  maintenanoe  saitable  to 
his  cipcuutaiioes  and  condition  in  life,  and  pays  it  according  to  agreement,  he  is 
not  answerable  even  for  necessaries.  Calkins  «.  Long,  22  Barb.,  97.  No  action  can 
be  maintained  against  the  husband  for  the  support  of  his  wife  as  a  pauper  in  ibe 
county  poor-house.  Commissioners,  Ac.,  9.  Hildebrand,  1  Garter  (Ind.),  555.  Nor 
can  she  be  a  pauper,  if  her  husband  is  able  to  support  her.  Norton  %.  Barber,  18 
Barb.,  100.  For  the  contrary,  see  IConson  «.  Williams,  6  Gray  (Msm.),  ^16.  1 
husband,  though  a  minor,  is  liable  for  necessaries  for  his  wife.  Oantane  #.  PhiUqML 
6  Earring  (Del),  428;  Cole  «.  Seeley  and  wife,  25  Vt,  220. 

(I)  See  note  .1,  page  65,  and  cases  there  cited. 
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as  a  fund  famished  by  the  husband  to  pay  her  debts.  Although 
the  wife  possessed  abundantly  the  means  of  paying  these  ex- 
penses, yet  these  means  were  her  separate  property,  which  ought 
not  to  be  expended  inr  fulfillment  of  a  duty  which  belonged  to 
the  husband  to  perform,  that  of  maintaining  her.  (1) 

K  a  wife  elope  with  an  adulterer,  the  husband  is  not  liable  to 
maintain  her,  although  she  be  willing  to  return.  (2)  It  is  said 
that,  when  she  elopes  with  an  adulterer,  and  contracts  for  neces- 
saries, that  he  is  not  chargeable,  although*  the  plaintiff  r-^f.^^ 
had  not  notice  of  su^vh  elopement  This  principle  seems  ^  "' 
to  be  liable  to  strong  objections.  It  is  not  analogous  to  the  case 
of  a  servant  who  has  been  in  the  habit  of  purchasing  articles  for 


(1)  Bat  in  an  action  against  a  husband  for  goods  supplied  to  his  wife,  living  apart 
from  him,  the  plaintiff  must  adduce  some  evidence  of  the  circumstances  of  the 
separation  to  show  that  the  wife  had  authority  to  bind  her  husband  for  necessaries. 
Edwards  v.  Towels^  6  Scott  K.  R.,  641.  Where  husband  and  wife  live  separate, 
without  the  fkult  of  the  wife,  who  has  property  under  her  control,  if  this  is  ade- 
quate to  her  support,  the  husband  cannot  be  charged  by  her  contracts.  Cunning- 
bam  V.  Irwin,  *l  Serg.  ft  Eawle,  247 ;  Lockwood  v.  Thomas,  12  John  R.,  248;  Clif- 
ford V.  Layton,  1  Moo.  ft  It,  101;  Hodgkinson  v.  Fletcher,  4  Camp.  Rep.,  70; 
Ozard  v.  Bamford,  1  SeL  N.  P.,  261 ;  Turner  v.  Winter,  id.  Where  a  party  is 
expressly  forbid  to  furnish  the  wife,  in  order  to  make  the  husband  liable,  he  must 
prove  that  the  husband  did  not  supply  her  with  necessaries  suitable  to  her  condi- 
tion. Kott  9.  Comstock,  8  Wend.,  644:  and  see  Baker  v.  Barney,  8  John.  Rep..; 
Fenner  v.  Lewis,  10  id.,  38. 

The  duty  of  maintaining  the  wife  devolves  upon  the  husband,  although  she  have 
a  dower  estate  by  virtue  of  a  previous  marriage.  Neil  v.  Johnson,  11  Ala.,  615. 

If  a  husband  by  his  severity  drive  his  wife  fh>m  his  house,  she  not  having  been 
guilty  of  adultery,  he  will  be  liable  for  her  necessaries.  Clement  v.  Mattison,  3 
Rich.,  93;  Shelton  v.  Pendleton,  18  Conn.,  417;  Evans  v.  Fisher,  5  Gilm.  (Ind.), 
569;  Eempv.  Downham,  6  Barring  (Del.),  417.  A  husband  held  not  liable  for 
services  rendered  to  his  wife  by  a  counsellor-at-law  in  successftilly  defending  her 
against  a  libel  for  divorce,  filed  against  her  by  her  husband.  Coffin  v.  Dunham,  8 
Gush.,  404.  If  a  wife,  who  is  plaintiff  in  an  action  for  divorce,  discontinues  the 
suit  or  is  defeated  in  it,  and  Judgment  is  rendered  against  her,  her  husband  is  not 
liable  to  her  attorney  for  costs  incurred  by  her  therein.  Phillips  v.  Simmons,  11 
Abb.  Pr.  R,  287,  and  cases  there  cited.  In  the  case  of  Swett  v.  Penrice,  24  Miss., 
416,  it  was  held  that,  if  a  wife  trade,  not  as  her  husband's  agent,  but  in  her  own 
right,  and  in  reference  to  her  separate  estate,  credit  being  given  to  her  and  not  to 
her  husband,  he  is  not  liable  on  such  contracts. 

(2)  Qovler  v.  Hancock,  6  Term  Rep.,  603 ;  Harris  v.  Morris,  4  Esp.  Oas.,  41 ;  see 
alM  Rex  V.  Flintam,  1  Bam.  ft  Adol.,  227 


164  beeye's  domestic  relations. 

his  master,  by  his  authority,  (a)  In  that  case,  although  the  leli^ 
tion  of  master  and  servant  is  dissolved^  if  the  servant  porcham 
articles,  under  the  pretence  that  they  were  bought  for  his  noaster, 
the  master  is  chargeable,  unless  the  seller,  knew  of  the  dissola- 
tion  of  the  connection,  or  unless  it  had  become  a  matter  of  sach 
notoriety  that  notice  might  be  fiiirly  presumed.  The  reamon 
surely  is  as  strong  why  the  husband  should  be  ehajged|  in  case 
of  elopement  of  his  wife  with  an  adulterer,  unless  the  plaintiff 
had  notice,  or  unless  it  had  become  a  matter  of  notoriety.  If  a 
wife,  who  is  an  adultress,  lives  with  her  husband,  he  is  as  liable 
for  her  contracts  as  for  those  of  a  chaste  wife. 

There  is  a  case  in  Bosanquet  &  Puller,  page  226,  which  seems 
to  establish  the  opinion,  that,  if  a  man  has  a  wife,  living  in  a 
state  of  adultery,  and  he  separates  himself  from*her  on  that 
account,  leaving  with  her  the  children  born  in  wedlock,  in  a  house 
belonging  to  him,  from  which  he  removes^  and  she  continues  after 
this  separation  in  the  praotioe  of  adultery,  the  husband^s  liability 
for  her  contracts  for  necessaries  depends  on  the  knowledge  of  the 
person  (who  furnishes  the  necessaries)  of  the  manner  of  her 
living.  If  he  knew  in  what  manner  she  lived  in  her  husband's 
house,  the  husband  would  not  be  bound ;  if  he  did  not  know, 
he  would  be  bound.  When  a  husband  is  out  of  the  country, 
and  the  wife  dies,  and  a  third  person  is  at  the  expense  of  her 
fiineralj.he  shall  recover  of  the  husband,  although  the  husband 
never  requested  him  to  expend  anything  on  that  account,  nor 
assented:  to  it  after  the  expense  incurred.  It  was  the  legal  duty 
of  the  husband  to  be  at  such  expense.  It  was  a  matter  of  de- 
r«^l  ^^^J  ^^^  necessity  that  such  expense  should  be  incurred 
'-  -*  by*  some  person.  The  rule  of  damages  would  be  the 
money  expended,  if  it  did  not  exceed  what  was  suitable,  accord- 
ing to  the  custom  of  the  country,  for  a  person  of  the  rank  and 
fortune  of  the  husband.  1  Hen.  Bl^  90. 

In  6  Mod.,  171,  there  is  an  authority  to  show,  that  if  a  woman, 
who  elopes  with  an  adulterer,  and  has  thereby  forMted  her  dower, 
be  received  again  by  her  husband,  she  shall  have  dower,  and  he 
is  liable  for  her  contracts  for  necessaries.  (1) 

(a)  Stra.,  6i7 ;  Id.,  706 ;  6  T.  B.,  MS. 
(1)  Ante,  page  107,  note  3. 
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When  the  wife  does  not  cohabit  with  the  husband,  they  having 
separated  by  mutual  agreement,  and  the  wife  has  a  separate  allow- 
ance ;  if  this  separation  be  a  matter  of  notoriety,  the  husband  is 
not  chargeable  for  her  contracts,  although  made  for  necessaries,  (a) 
When  there  is  a  separation  by  agreement,  and  the  wife,  by  her 
labor,  earns  a  livelihood,  the  husband  is  not  chargeable.  (1) 

The  husband,  notwithstanding  his  liability  to  discharge  the 
contracts  of  a  wife  for  necessaries,  as  long  as  she  cohabits  with 
him,  may  forbid  a  particular  person  fix>m  trusting  her :  this  may 
be  reasonable,  to  prevent  her  from  running  him  into  debt,  as  it 
might  be,  to  his  bitterest  enemy :  but  if  his  particular  prohibition 
should  become  so  extensive  as  to  render  it  impossible  or  even 
difficult  to  procure  necessaries  from  any  person,  who  has  not  been 
forbidden  to  trust  her,  such  prohibition  would  be  of  no  avaiL 

(ft)  (2) 
It  is  said,  in  some  authorities,  that,  if  a  wife  buys  necessaries, 

and  sells  or  pawns  them  before  using,  the  husband  is  not  charg^ 

able.     If  the  only  ground,  on  which  a  husband  could  be  liable 

for  the  contracts  of  the  wife,  were,  that  the  articles  purchased 

came  to  his  use,  such  a  position  would  be  correct  (8)    But  the 

husband  may  be  liable  on  the  ground  of  permitting  his  wife 

generally  to  purchase  necessaries  for  herself    He  may  also  be 

liable  on  the  ground  of  general  usage  for  a  wife  to  purchase 

(a)  1  SidlL,  m;  4  Burr.,  SITT ;  Salk.,  11&  (b)  6  Mod.,  171;  9  Show.,  S88. 

(1)  In  these  cases  the  law  presumes  the  credit  to  be  given  to  the  wife  upon  the 
strength  of  her  separate  estate.  Baker  v.  Barney,  8  John.  Hep.,  12 ;  Feuner  v. 
lewis.  10  id.,  38;  Mott  o.  Oemstodc,  8  Wend.,  544;  Ld.  Baym.,  444. 

(2)  Manby  v.  Soott,  reported  at  length  in  Bao.  Abr.,  tit.  Baron  and  Femme.  Bat 
warning  to  a  tradesman's  seryant  is  not  suiRcient  warning  to  his  master  not  to 
trust  her.  Salk.,  118;  Ld.  Raym.,  1006.  In  all  these  oases,  howeyer,  if  the  trades- 
man is  able  to  show  that  the  husband  absolutely  refused  to  provide  neoessaries  for 
his  wife,  he  may  be  ntade  Gihargeabl& 

(3)  The  aatbority  in  Salkeld,  evIdBDUy  the  one  refbired  to  in  the  text,  is  only  to 
this  effoct,  that  if  the  wilb  takes  up  goods  and  pawns  them  before  they  ave  made 
into  dothes,  the  husband  shall  not  pay  for  them,  because  they  never  came  to  his 
use;  but  it  is  otherwise,  if  they  are  made  up  and  then  pawned.  So  if  she  pawns 
her  clothes  and  borrows  money  to  redeem  them,  the  lender  will  not  he  entitled  to 
cdlect  the  money  of  the  husband.  2  Show.,  283. 
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-  sach  *  necessaries  as  she  sold  or  pawned.  I  therefore  yotj 
^  ^  mach  doubt  the  soundness  of  the  position  before  men- 
tioned. The  husband  might  become  liable,  at  the  time  of  the 
contract,  on  one  or  both  of  the  grounds  just  mentioned;  and  no 
subsequent  improper  conduct  of  the  wife  ought  to  discharge  him. 
If,  indeed,  the  vendor  knew,  at  the  time  of  the  sale,  that  the  arti- 
cles were  purchased  with  a  view  to  sell  or  pawn,  then  it  would 
be  reasonable  that  the  husband  should  not  be  charged ;  ¥rithoQt 
such  knowledge  in  the  vendor,  it  seems  inconsistent  with  sound 
principles  to  say,  that  the  husband  is  not  liable  on  such  con- 
tracts. 

If  a  wife,  without  special  authority,  should  attempt  to  bind 
her  husband  by  a  deed  in  his  own  name,  the  deed  would  be  void. 
This  is  true,  although  it  was  in  a  case  and  for  articles  respecting 
which  he  would  be  liable  to  fulfill  her  contracts ;  for  a  wife  can- 
not bind  her  husband  by  deed.  The  husband,  however,  woold 
be  liable,  the  deed  notwithstanding,  on  the  assumpsit^  which  the 
liw  raises  in  such  cases,  (a) 

Although  the  husband  is  bound  by  the  contracts  of  the  wife 
for  necessaries ;  (6)  yet  a  contract  for  money,  loaned  for  the  pur- 
pose of  being  laid  out  in  necessaries,  and  actually  so  laid  oat, 
will  not  at  law  bind  the  husband,  although  in  equity  it  is  con- 
sidered as  obligatory  upon  him.  There  can  be  no  reason  given, 
why,  in  such  a  case,  both  courts  should  not  have  the  same 
rule,  (c)  (I)  K  the  rule  of  law  be  founded  in  reason,  it  is  proper 
that  it  should  be  the  rule  in  equity ;  if  it  be  not,  the  courts  of 
law  ought  to  adopt  the  rule  as  it  is  in  equity. 

If  the  wife  be  committed  to  prison  for  a  crime,  it  seems  the 
husband  is  not  bound  to  pay  for  necessaries  furnished  for  her.  {d) 

(a)  6  T.  Sep.,  176.  (p)  Salk.,  887;  8  P.  W. 

(eS  Hnt.,  106 :  cases  on  tlM  forwoing  snl^ecta. 

(if)  1  Mod.,  198;  9  Vend.,  166;  1  Lot., 445;  1  Ld.  BaTm.,  1000;  %  Law.,  16;  Stran^Utt. 


(1)  But  there  is  this  distinctioii,  for  which,  in  addition  to  the  caseB  cited  in  the 
text»  see  I  Salk.,  387 ;  Preo.  in  Chan.,  602;  1  P.  Wms.,  482. 
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♦CHAPTER  vn.  [♦se] 

DbkTB  DUIB  Ain>  OWING  FBOM  THB  HuBBAND  TO  THB  WiFB  AT 
THS  TIMB  OF  MaSBIAOS  :  DSBTS  WHICH  HBCOMX  DUE  DURING 
THB  CoYBBTUSB:  DbBIB  WHICH  ABB  NOT  TO  BB  PAID  UNTIL 
AXTBB  THB  HuSBANd's  DBATH  :     Hid   CONTBYANCBS   OF   BbAL 

Pbopbbtt  bbfobb  Mabbiagb:   His  Conybyancbs  to   hbb 

AFTER    CoYBBTUBB  :  ARTICLES   OF  AGBEEaCENT  BBTWI2T  HuS- 

BAja>  AND  Wife  to  liyb  separately* 

By  the  marriage,  all  debts  due  from  husband  to  wife,  which  may 
become  due  during  the  coverture,  are  annulled.  These,  like  all 
other  choses,  are  at  the  disposal  of  the  husband ;  and,  by  the 
marriagei  they  are  reduced  to  such  possession  of  the  husband  as 
they  are  capable  of.  A  question  has  been  made,  whether  such 
a  debt,  the  evidence  of  which  repiains  entire  after  the  husband's 
death,  does  not  survive  to  the  wife  against  the  husband's  execu- 
tor, (a)  For  example,  a  note  of  hand,  given  by  the  husband  to 
the  wife  before  marriage,  is  found  entire  after  the  husband's 
deatL  This  question  must  have  arisen  from  a  supposition  that 
the  husband  had  not  reduced  it  to  possession.  I  apprehend, 
however,  that  no  such  conclusion  can  be  drawn  from  such  a  state 
of  £Eict8.  It  will  not  be  contended,  if  a  note,  given  by  him  to 
any  other  person,  should  be  found  in  his  possession  entire,  that 
this  would  furnish  the  smallest  evidence  that  such  a  note  re- 
nudned  an  existing  debt  against  his  executor. 

Contracts  by  the  husband  with  the  wife,  previous  to  marriage, 
containing  duties  not  to  be  performed  until  afl»r  *  the  dis-  j-^^q^-. 
solution  of  the  coverture,  which  were  entered  into  with  a  *•  ■* 
view  of  providing  for  the  wife,  or  his  issue  by  her,  are  binding 
upon  him,  both  in  law  and  equity ;  as,  for  example,  all  covenants 
to  make  suitable  and  specific  settlements  in  consideration  of 
marriage  to  be  had  betwixt  them.  It  is  not  material  whether 
the  contract  provides  for  settling  real  or  personal  property ;  nor 
is  it  material  in  what  shape  such  contract  appears.  (1) 

(a)  Cro.  Cur.,  061. 

(I)  Wherever  the  agreement  is  fair,  aad  in  acoordanoe  with  the  spirit  and  polioy 
of  the  law,  equity  will  always  enforoe  its  spedflc  performance.  10  Serg.  ft  RawH 
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If  the  hosband,  before  marriage,  execate  to  the  Ytife  a  bond, 
to  become  due  od  his  death,  such  bond  is  good  against  the  has- 
band ;  and  the  wife  is  considered  as  much  in  the  light  of  a  credi- 
tor as  any  other  person.  It  was  never  denied  that  such  a  bond 
amounted  to  an  agreement  of  the  husband  with  the  wife,  at  his 
death  to  give  oat  of  his  estate  to  her  the  sum  contained  in  the 
bond,  which  might  be  decreed  in  chancery  to  be  executed.  This 
has  frequently  been  done  under  an  apprehension  that  such  bond 
was  in  law  annulled  by  the  marriage,  and  no  longer  remained  a 
valid  instrument,  capable  of  being  enforced  in  a  court  of  law 
There  was,  however,  no  necessity  of  resorting  to  a  court  of  equity, 
in  such  a  case,  (a)  In  the  case  of  Smith  and  Stafford,  Hobert, 
216,  and  Cage  and  Acton,  Ld.  Raymond,  615,  it  was  determined 
that  a  bond  given  to  a  woman,  in  contemplation  of  marriage,  to 
become  payable  to  her  on  the  death  of  the  obligor,  her  husband, 
was  binding  at  law  upon  the  executor  of  the  husband.  As  these 
jadgmentB  were  rendered  by  a  divided  «)nrt,  it  seems,  however, 
to  have  remained  a  question,  for  a  long  time,  whether  those  csaes 
were  law. 

It  was  always  admitted,  that  such  a  bond  was  good  evidence 
of  an  agreement  which  chancery  would  execute.  The  practioe 
of  resorting  to  chancery,  in  most  cases  of  this  kind,  and  the 
decrees  of  chancellors,  seemed  to  corroborate  the  opinion  that 
such  bond  was  released  at  law  {b)  by  the  marriage,  as  contended 
^  by  Lord  Holt,  in  the  *case  of  Cage  v.  Acton,  with  all 
"•  "'  the  force  that  could  grow  out  of  technical  reasoning. 
This  question  is  now  pat  at  rest  by  the  unanimous  decision  of 

<«9  Comyn**  Bep.,  87 ;  CurQi.,  (OS.  (6)  9  Ver.,  480. 

1  _  — — 

447.  In  Pul^ertoft  v.  Pulvertoft,  18  Ves.,  92,  it  was  held  tiiat  equity  would  com- 
pel a  spedflo  perfonnaaoe  of  an  ante*nuptiBl  agreement,  at  tke  request  of  vaj 
person  oomii^  within  the  iaflueaoe  of  the  mamage  ooaaideiatto  in  favor  of  col- 
lateral relatioBa,  and  aU  who  rest  tlieir  daimB  upon  a  vnluable  oonaideration.  See 
alBO  Bradish  v.  Gihhs,  3  John.  Ch.  Rep.,  560.  An  ante-nnptial  contract,  founded 
on  a  valuable  oonaideration,  such  as  marriage,  cannot  be  affected  by  fhtud  in  ^e 
settler,  provided  the  other  party  is  innocent  Magniao  v.  Thompson,  Y  Pet  U.  8* 
Rep.,  348.  In  North  Carolina  and  Tennessee,  these  settlements  must  be  registered 
in  order  to  make  them  binding  upon  the  property  of  the  settler,  as  against  his  tab- 
sequent  creditors.  2  Bev.  ft  Batt,  391 ;  Stat  of  Tenn.,  1831. 


BABON  AND  FEIOIE.  169 

the  ooort  6  Tenn  Beports,  881.  In  that  case  it  was  determined 
that  a  recovery  might  be  had  in  a  court  of  law,  on  such  bond, 
agaimst  the  hxwband's  exeeutor.  Although  it  is  now  settled,  that 
a  bond,  given  by  the  husband  to  his  intended  wife,  to  be  paid  to 
her  bj  his  executors,  after  his  death,  is  not  avoided  bj  the  mar- 
riage,  bat  is  recoverable  at  law ;  yet  a  bond  given  to  her,  the 
condition  of  which  was  to  make  a  settlement  on  her,  is  avoided 
by  the  marriage,  and  cannot  be  sued  at  law.  In  chancery,  how- 
ever, mich  a  bond  is  sufficient  evidence  of  an  agreement  to  make 
a  settlement)  and  will  be  specifically  enforced.  In  both  cases  the 
contract  is  binding.  In  the  former,  the  intention  of  the  parties 
could  be  carried  into  execution,  by  such  a  judgment  as  a  court 
of  law  could  render.  In  the  latter,  the  intention  of  the  parties 
could  not  be  carried  into  execution,  otherwise  than  by  a  specific 
performance,  which  could  be  decreed  only  by  a  court  of  chan- 
cery. (1) 

The  husband,  before  marriage,  made  provision  for  his  wife,  by 
an  instrument  in  writing,  allowing  to  her  a  certain  sum  of  money, 
to  be  paid  to  her  by  his  executors,  after  his  death ;  and  she, 
during  coverture,  by  writing,  releases  his  executor  from  the  pay- 
ment: such  release  is  not  valid.  Brown,  15. 

A  husband  gave  a  bond  before  marriage,  to  leave  his  intended 
wife  a  certain  sum,  if  she  survived  him.  It  was  decreed  in  chancery 
to  be  paid  before  other  debts.  Where  the  husband  gave  to  his 
intended  wife  a  bond  for  the  payment  of  a  sum  of  money,  in 
case  she  survived  him,  and  afterwards  became  a  bankrupt,  the 
chancenor  reftised  to  stop  anything  by  way  of  dividend  out  of 

(1)  ^nie  cMe  of  Melbounie  v.  Bwart  et  aL,  6  Term  Bep.,  381,  is  very  strong  to 
the  point  tbat  the  bond  is  not  released  by  the  marrisge  of  the  parties,  where  it  was 
Intended  for  the  benefltof  the  wife  if  she  shoold  sunrire.  Lord  KxrroK,  in  that 
csae,  obeerved,  that  he  readily  aooeded  to  the  general  proposition  that  a  person,  by 
Banying  his  oreditor,  rdeases  the  debts  of  his  wife^  but  lamented  that  Lord  Hoiff 
should,  in  1  Ld.  Rsymond,  616,  liave  had  reoourse  to  suoh  flimsy  and  teohnloal 
argoments  to  enforce  a  case  so  directly  against  law  and  consoienoe^  as  that  a  man 
eoold  not  bind  his  pnperty  in  fhTor  of  his  wife,  and  could  not  make  it  liable  to  the 
payment  of  a  bond  ezecntod  before  marriage.  No  ease  is  probably  to  be  found  in 
the  modem  decisions  of  snfficient  authority  to  overthrow  the  reasoning  of  Lord 
KKmnr  in  this  case,  and  its  doctrine  may  now  be  relied  on  as  good  law. 

22 
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the  bankrupt's  estate,  to  answer  this  contingent  demand  when  it 
r*ftOi  ^^^^^  happen.  In  the  case  of  a  bottomry  bond*  (whidii 
^  ^  when  made,  was  a  contingent  demand,  for  its  payment 
depended  upon  the  safe  return  of  the  ship),  where  the  ship 
returned  safe  before  the  dividend  was  made,  the  obligee  in  tlie 
bond  was  let  into  a  share  of  the  dividend.  March,  1728:  Char 
well  v.  Cassonets. 

When  separate  property  has  been  provided  for  the  wife,  by 
articles  previous  to  marriage,  if  such  wife  elope  from  her  husband, 
and  even  live  in  a  state  of  adultery,  yet^  upon  a  bill  in  chancery 
by  the  wife  for  a  specific  performance,  it  will  be  decreed  against 
the  husband,  (a) 

When  a  contract  is  executed  betwixt  husband  and  wife,  before 
marriage,  of  personal  property^  being  a  gift  by  the  husband  to 
the  wife,  such  property,  on  marriage,  belongs  to  the  husband.  (1) 

(a)8RWnit.,MB. 

( I)  But  there  are  some  infltanoes  in  which  peraonal  property  may  become  Tested  » 
a  gift  i^  the  wife  by  operation  of  law.  As  where  a  husband  takes  a  joint  oblig»- 
tion  to  himself  and  wife  for  a  debt  due  to  himself  alone,  it  is  a  gift  to  the  wife,  irho 
takes  aa  a  joint  purchaser,  and  by  surYivorship,  and  in  her  own  right,  unless  th» 
proceeds  should  be  wanted  on  a  deficiency  of  assets  for  the  payment  of  crediton. 
Gibson  v.  Todd,  1  Bawle^  465. 

Courts  of  equity  will  uphold  gifts  fh>m  a  husband  to  his  wife  q/Zsr  mamagtf 
though  such  gifts  are  ordinarily  Toid  at  law ;  and  the  gift  will,  as  against  the  hos- 
band  and  his  administrator,  but  not  as  against  his  creditors  existing  at  the  time  of 
the  gift,  Test  in  the  wife  an  unimpeachable  right  of  property,  which  may  be  tntted 
as  her  exclusive  and  separate  estate.  George  «.  Spencer,  2  Md.  Gh.  Dec^,  353; 
Mews  9.  Mews,  21  Eng.  L.  k  £q.,  656;  Doming  «.  Williams,  26  Oonn.,  286;  WeDi 
«.  Treadwell,  28  Miss.  (6  Gush.),  717 ;  Lehr  v.  Beaver,  8  Watts  &  Serg.,  106.  And 
it  was  held,  in  Herr's  appeal,  in  Pennsylvania,  6  Law  Rep.,  408,  that  when  the 
husband  was  in  the  habit  of  giving  to  his  wife  the  specie  that  came  to  him  in  the 
course  of  his  business,  until  it  amounted  to  $4,500,  it  became  the  proper^  of 
the  wife  as  against  the  heirs-at-law,  and  in  the  nature  of  a  provimon  for  her;  aod 
this  gift  and  contract,  made  after  marriage,  and  without  the  intervention  of  trustee^ 
was  enforced  against  his  estate.  See,  alao^  Barron  v,  Barron,  24  Yt,  399;  Seuiog 
V,  Searing,  9  Paige,  284.  Held,  alao^  in  Texas,  that  a  husband  may  settle  his  pro- 
perty on  his  wife  and  famUy,  when  he  can  do  so  without  impairing  the  ri^ts  of 
existing  creditors.  Reynolds  «.  Lansford,  16  Texas,  286.  And,  in  Maine,  that  i 
husband  may  transfer  his  creditor*s  promissory  note  to  his  wife,  unless  it  be  dooe 
for  an  inadequate  consideration,  and  with  intent  to  defWiud  existing  creditors.  Mot- 
ley «.  Sawyer,  38  Maine,  68.    Held,  that,  in  spite  of  the  act  of  1848,  hfemmcowert 
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A  gift^  therefore,  by  the  intended  husband  to  the  wife  would  be 
perfecilj  idle,  unless  it  was  so  given  as  to  belong  to  her  for  her 
sole  and  separate  use.  A  convejance  by  him  of  real  property 
to  his  intended  wife,  whether  in  the  form  of  an  ordinary  convey- 
ance or  a  marriage  settlement,  is  as  binding  on  him,  after  mar- 
riage, as  any  deed  executed  by  him  to  any  other  person.  It  is  a 
maxim  of  the  common  law,  that  the  husband  and  wife  cannot 
contract  with  each  other  during  the  coverture.  The  reason 
assigned  is,  that  they  are  one  person  in  the  eye  of  the  law,  ana 
that  it  would  be  absurd  for  any  person  to  contract  with  himself. 
The  maxim  is  generally  correct,  that  a  husband  and  wife  cannot 
contract  with  each  other;  but  the  reason  assigned  has  no  founda- 
tion in  trutL  The  law  does  not  view  the  husband  and  wife  as 
one  person ;  for  a  deed  or  devise  of  land  to  a  wife  vests  in  her, 
and  not  in  the  husband.  As  to  real  property,  then,  they  are  two 
distinct  persons.  So,  too,  on  the  death  of  some  ancestor  or  kin- 
dred, real  property  may  descend  to  her  in  fee ;  and,  to  this  inheri- 
tance, the  husband  has  no  title,  except  to  the  usufruct,  during 
the  coverture,  and  to  curtesy  afterwards.  In  obedience  to  this « 
maxim,  it  *  seems  to  have  been  a  rule  of  the  common  law  p^^Q^-, 
that  the  husband  and  wife  could  not  convey  their  lands  "•  ■' 
to  each  other.  That  the  wife's  conveyance  of  her  real  property 
should  not  be  binding  on  her,  is  foimded  in  reasons  which  are  in 
no  measure  dependent  on  the  idea  that  the  husband  and  wife  are 
one  person,  (a)  The  wife  ought  not  to  be  bound  by  her  con- 
tracts with  the  husband,  whilst  under  his  coercion.  Those  reasons 
obviously  do  not  exist  in  the  case  of  the  conveyance  of  real 
property  by  the  husband  to  the  wife.  I  apprehend  that,  in  this 
case,  the  influence  of  the  before-mentioned  maxim  is  extended 
beyond  the  limits  which  ought  to  be  assigned  to  it. 

A,  the  husband  of  B,  cannot  convey  real  property-to  B.    Yet 
if  A  conveys  to  0,  a  third  person,  who,  by  agreement,  imme- 

(a)Co.iatt.,llS;  Id.,  187. 

has  ft  right  to  make  a  gift  to  her  husband  of  the  uae  and  income  of  her  'separate 
estate,  and,  consequently,  his  creditors  may  attach  such  income  or  other  property 
for  which  it  has  been  exchanged.  Gage  «.  Dauchy,  28  Barb.,  622.  Acquiescence 
CD  the  part  of  the  wife  in  the  husband's  receipt  of  the  profits  of  her  estate,  will  be 
equivalent  to  a  gift  Id. 
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diately  oonveya  to  B,  A  does  in  fact  convey  to  B  through  C,  who 
18  only  a  conduit  pipe,  through  which  the  title  is  conveyed  to 
B.  Can  any  good  reason  be  assigned  why  A  should  not  oonyej 
directly  to  B,  instead  of  pursuing  such  a  circuitous  route?  If 
the  object  of  the  law  were  to  prevent  husbands  from  conveying 
their  real  property  to  their  wives,  such  circuitous  conveyance 
would  be  void.  It  would  be  a  fraud  upon  the  law :  it  would  be 
attempting  to  do  that  indirectly  which  by  law  cannot  be  done 
directly.  It  would  be  an  evasion  of  principle  which  the  law 
would  not  endure.  It  is  acknowledged  that  such  a  conveyance 
by  A  to  C,  and  then  by  C  to  B,  would  be  valid.  It  is  clear  HaX 
such  mode  of  conveyance  answers  no  purpose  except  to  preserve 
entire,  without  infringement,  a  maxim  in  preserving  which  there 
is  no  conceivable  utility.  (1) 


(1)  Such  U  the  method  of  conyeyanoe  between  husband  and  wife  in  oonstant  ose 
in  Vermont  Such  conTeyance  fh>m  the  husband  would  undoubtedly  be  void  as 
against  his  oreditoni  at  the  time  of  the  oonveyanoe,  but  for  debts  aecroiog  sub»> 
*  quently  the  estate  ooaveyed  would  not  be  holden.  But  where  the  oont^yaiioe  aftaf 
marriage  is  made  in  pursuanoe  of  an  ante-nuptial  agreement^  the  oonveyanes  ii 
good  both  against  subsequent  purchasers  and  creditors,  for  in  such  case  the  mar- 
riage is  held  to  be  a  valuable  consideration  to  support  it  Such,  is  the  doctrine  of 
Beade  r.  livingston,  3  John.  C?h.  Rep.,  550 ;  though  a  vohmtaiy  settlement,  withoat 
such  previous  agreement,  was  hM  to  be  void  as  against  creditors  ezisling  at  the 
time  the  contract  was  made,  but  if  the  husband  was  not  indebted  at  the  time  of  tba 
conveyance,  it  was  good  against  subsequent  creditors.  Thompson  v.  Bougfaerij,  12 
8erg.  ft  Bawle,  also  supports  the  doctrine,  and  it  has  received  the  assent  of  the 
Supreme  Court  of  the  United  States,  in  Sexton  v.  Wheaton,  8  Wheat,  229. 

And  it  is  no  objection  to  the  validity  of  a  deed  by  tbe  husband  and  wifb  to  a 
third  person  that  its  object  is  declared  by  rsdtal  to  be  to  vest  the  fee  simple  in  the 
kusband  by  an  immediate  reconveyance  to  him.  Lunch  v.  livingston,  6  N.  T.  (2 
Seld.),  422 ;  Shepperson  v.  Shepperson,  2  Gratt,  501 ;  AbboU  v.  Hurd,  7  Bladdl, 
510.  Although  a  conveyance  by  the  husband  to  his  wifb  is  void  in  law,  ye«  it  will 
be  upheld  in  equity  where  it  will  prevent  ii^ustioew  Smmons  t^.  ICcBlwain,  26 
Barb.,  419.  To  avoid  a  conveyance  by  a  husband  to  his  wife,  it  is  not  neoeasaiy 
that  the  debtor  (the  husband)  should  be  insolvent,  or  believe  himself  insolTent,  at 
the  time  of  the  conveyance.  It  is  sufficient  if  he  is  indebted,  and  that  insdrenc^ 
would  be  the  inevitable  or  probable  result  of  want  of  sucoess  in  the  boainess  in 
which  he  was  engaged.  Carpenter  v.  Roe,  10  N.  Y.  (0  SeL),  227.  Under  the 
statute  of  Maine  of  1847,  the  husband  may  convey  land  directly  to  the  wife^  if  his 
creditors  would  not  be  thereby  defrauded.  Davis  v,  Herriok;  31  Maine,  397,*  John- 
Mu  V.  Stillings,  35  id.,  427.    It  is  a  disputed  question  in  New  Torlc  whether  the 
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Snce  the  statute  of  uses,  A  can  convey  to  B  without  the  in- 
tervention of  a  deed  to  B  from  a  third  person:  as,  if  A  should 
convey  to  G  for  the  use  of  B,  the  statute  immediately  attaches 
itself  to  such  conveyance,  uid  vests  the  title  in  the  cesiuy  que 
use.  (a)  In  Connecticat*,  where  we  have  no  statute  of  ui^es, 
the  common-law  circuitous  mode  is  in  constant  use.  {b)      '-       ^ 

Although  it  is  a  general  rule  that  a  contract  made  betwixt  a 
man  and  his  wife  is  not  valid,  yet  there  are  sundry  instances  in 
which  the  husband  having  permitted  the  wife  to  take  the  benefit 
of  the  sale  of  certain  articles^  and  she  having  gotten  the  avails 
of  the  articles  sold,  equity  has  considered  such  property  as  the 
separate  property  of  the  wife.  There  is  a  remarkable  case  of  this 
kind  in  8  P.  Wms.,  887.  The  wife  had,  with  the  leave  of  the 
husband,  sold  for  her  own  benefit,  butter,  poultry,  and  similar 
articles ;  and,  in  this  way,  had  collected  a  hundred  pounds.  This 
money  the  husband  afterwards  borrowed  of  the  wife,  and  died. 
It  was  holden  that  the  executor  of  the  husband  should  pay  it 
from  the  husband's  estate ;  there  being  no  deficiency  of  assets  to 
pay  creditors,  (c)  A  wife  agreed  with  her  husband  to  sell  her 
lands,  and  the  husband  agreed  with  the  wile  that  part  of  the 

(a)  Go.  Lltt.,  lis.  (P)  S  Bol.  Abr.,  188 ;  Plowd.,  711 ;  Dyer,  loe. 

(«)  %  Ver.,  es. 


wife  may,  under  the  acts  of  1848  and  1849^  convej  land  diredBy  to  her  husband. 
The  act  of  1849,  amending  that  of  1848,  provides  that  "  any  married  female  may 
tike  by  inheritance,  or  by  gift,  grant,  devise  or  bequest,  from  any  person  other  than 
her  husband,  and  hold  to  her  sole  and  separate  use,  and  convey  and  deviH  real  and 
permual  property^  and  any  interest  or  estate  therein,  and  USSi  rents,  issues  and 
proOts  thereof,  in  the  same  manner  and  with  the  like  effect  as  if  she  were  unmar- 
ried, and  the  same  shall  not  be  subject  to  the  disposal  of  her  husband,  nor  be  liable 
for  his  debts.'*  Held,  that  this  act  restricts  the  wife  from  taking,  as  therein  pro- 
vided, from  her  husband,  but  that  her  power  of  disposing  of  her  estate  is  general, 
sod  she  may  convey  and  devise  to  any  one  in  the  same  manner  as  if  she  were 
uamarried.  Winans  «.  Peebles^  31  Barb.,  371;  decision  affirmed  at  general  term. 
Held,  contra,  ai  Broome  general  term,  White  v.  Wager,  32  Barb.,  260  (OufPSEXX,  J., 
dissenting).  By  the  act  of  1860,  dL  90,  of  New  York,  the  wife  may  bargain,  sell 
sad  convey  her  real  propertyf  and  make  any  contract  in  respect  to  it ;  but  such 
oonveyanoe  or  contract  is  not  valid  without  the  assent  of  her  husband,  except  in 
case  of  his  unreasonable  refusal  of  such  assent,  or  his  disabilityt  in  either  of  which 
cases  she  may  obtain  the  consent  of  the  coun^  court  to  convey  her  real  esta<» 
without  her  husband's  assent 
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parchase-monej  should  be  the  wife's  separate  property.  She 
accordingly  levied  a  fine  of  her  land,  and  snch  part  of  the  piu^ 
chase-money  as  was  agreed  was  pat  into  the  hands  of  trustees  for 
her  benefit  It  was  decreed  in  chancery  that  this  money  should 
not  be  liable  for  the  husband's  debts.  A  yolontary  promise  from 
the  husband  to  the  wife,  being  only  ezecatory,  has  never  been 
decreed  in  chancery  to  be  performed. 

Articles  of  agreement  entered  into  between  husband  and  wife, 
to  live  separately,  are  recognized  both  in  the  courts  of  law  and 
equity.  The  parties  are  bound  by  all  the  l^al  covenants  entered 
into ;  and  those  marital  rights  which  the  husband  in  sueh  articles 
renounces,  he  can  never  resume.  (1)    If  he  covenant  to  allow  the 


(1)  The  qoestioii,  whether  an  agreement  made  between  husband  and  wife,  daiiog 
ooveiture,  to  live  separately,  is  valid  in  law,  has  been  a  sabject  of  much  diacossiai 
in  the  English  oonrts  of  law  and  chancery.  It  was  formerly  held  that  such  an 
agreement  was  Yoid,  and  so  Lord  BLDcnr  intimated  in  the  case  of  SL  John  v.  & 
John,  11  Ves^  630.  His  lordship  placed  it  upon  the  ground  that  it  was  against  the 
policy  of  the  law,  and  consequently  void,  inasmuch  as  such  settlements,  creatiog  a 
separate  maintenance,  by  a  mere  yoluntaiy  agreement,  between  husband  and  wife, 
were  in  their  consequences  destructiye  to  the  indissoluble  nature  of  the  marriage 
contract;  and  treated  it  as  one  of  the  most  serious  questions  that  could  be  discossed 
in  a  court  of  justice.  In  Worrall  v.  Jacob,  3  Merrirale's  Bep.,  256^  it  was  oon- 
sidered  as  settled  that  dbanceiy  would  not  carry  into  execution  such  artidet 
between  husband  and  wife,  though  it  was  admitted  that  an  engagement  between 
the  husband  and  a  third  person,  as  a  trustee,  though  originating  out  ot,  and  haviiig 
reference  to,  a  separation,  were  valid,  and  would  so  be  considered  in  chanoeiy. 
The  reason  of  this  dedaon  was  said  to  be,  that  if  sndi  agreenfents  were  enforced 
it  would  give  the  parties  power  to  alter  the  duties  growing  out  of^  and  the  effect  of 
the  marriage  contract,  and  to  effect,  at  their  pleasure,  a  partial  dissolution  of  it 
There  seems  to  be  no  reason  why  the  mere  introduction  of  s  trustee  should  be 
sufficient  to  enforce  the  agreement  in  diancery.  It  certainly  makes  no  differeBoe 
with  the  effect  of  tiie  contract  If^  as  having  a  tendency  to  the  dissolution  of  tb9 
marriage  contract,  it  is  against  the  policy  of  the  law  in  the  one  case,  it  most  dearly 
is  in  the  other.  It  is  not  now  necessary  to  seek  for  the  reason  of  this  anomaly,  for 
the  balance  of  authorities,  both  in  England  and  the  United  States,  is  in  favor  cf 
sustaining  such  an  agreement  with  or  without  a  trustee.  Carson  v.  Murray,  3  Paige 
Ch.  Eep.,  483 ;  Eeed  v.  Beazeley,  1  Blackford's  Indiana  Beports,  97  (see  the  high 
compliment  to  the  authority  of  the  latter  case,  in  note,  2  Kent  Gom.,  176);  Boss  w. 
WiUoughby,  10  Price  Bep.,  2 ;  2  Baithby's  Vernon,  386,  m  note ;  Bodney  t .  Cham- 
bers, 2  Bast,  383;  Cooke  v,  "Wiggins,  10  Yes.,  191.  But  the  introduction  of  tbo 
fiction  of  a  trustee  places  the  agreement  valid  both  in  law  and  chancery.  2  Kent 
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wife  a  separate  maiDtenance,  he  will  be  compelled  in  equity  to 
falfiU  such  oovenant  If  he  covenant  to  live  separately,  he  for- 
ever renounces  his  marital  rights  to  her  person.  Of  coarse, 
*8he  is  entitled  to  all  acquisitions  of  property  which  may  r-^Q^-i 
arise  from  her  personal  services.  He  can  never  recover  '■  ^ 
anything  of  the  man  who  should  take  away  his  wife  so  separa- 
ted, or  maintain  a  suit  against  any  man  for  criminal  conversation 
with  her.  (1)  He  has  no  right  to  her  person ;  and,  of  course, 
receives  from  such  a  transaction  no  greater  injury  than  any  other 
member  of  the  community. 
If  he  should  attempt  to  seize  upon  the  person  of  the  wife,  the 


Com^  117 :  vide,  alao^  Kiirae  v.  Craig,  6  Bob.  ft  Pul,,  148 ;  Hindley  v.  Westmeath, 
6  Bare,  ft  Cress.,  100;  Shelthar  v.  Gregofy,  2  WencL,  422. 

The  oonrae  of  decisions  upon  the  effect  of  sach  agreements  has  been  very  uni- 
tbrm  in  the  United  States.  Bandall  v.  Muigatroyd,  4  Dall.  Rep.,  304,  307  ;  Brown- 
ing 9.  Coppage,  3  Bibb,  37 ;  Crostwaight  v.  Hulkinaon,  2  id.,  407 ;  Kagniac  v, 
Thompson,  1  Baldwin's  0.  0.  U.  &  Rep.,  344;  Soott  v.  Loraine,  6  Munf.,  117 ;  Bray 
V.  Dudgeon,  id.,  132;  Tyson  v,  Tjwm,  2  Hawks.  Rep.,  472.  But  in  Connecticut, 
the  decisions  are  diflferent^  and  seem  rather  to  follow  the  course  pointed  out  by  Lord 
Blboh,  in  St.  John  «.  St  John.  In  Debbie  v.  Hutton,  1  Day's  Rep.;  221,  it  was 
held  that  an  agreement  between  husband  and  wife,  during  coverture,  could  not  be 
enforced  in  chancery;  but  in  another,  with  the  assistance  of  a  trustee,  it  was  held 
to  he  binding.  Kichols  v.  Palmer,  6  Day's  Rep.,  47. 

A  deed  of  separation,  without  a  eonsiderctiion,  is  void,  even  between  the  parties 
thereta  Cropsey  v.  KcKinney,  30  Barb.,  48 ;  Calkins  v.  Long,  22  Barb.,  97.  And 
in  Calkins  v.  Long  it  was  held  that,  if  the  separation  be  intended  to  be  only  tem- 
poruy,  then,  if  the  husband  offer  to  take  back  his  wife,  and  to  maintain  her, 
it  puts  an  end  to  the  agreement,  and  a  court  of  equity  will  not  enforce  the  pay- 
ment of  the  separate  allowance  to  the  wife.  But  if  the  separation  be  intended  to 
be  permanent,  that  is,  during  life,  then  the  offer  of  the  husband  to  cohabit  with  his 
wife  does  not  put  an  end  to  the  contract  for  separate  maintenance.  An  indenture, 
entered  into  in  contemplation  of,  and  as  an  inducement  to,  a  future  separation 
between  husband  and  wife,  is  void.  Florentine  v,  Wilson,  Hill  ft  Denio  (N.  Y.),  303. 
Beoondliation  and  recohabitation  avoid  a  deed  of  separation,  but  the  husband  may, 
nevertheless,  so  conduct  himself  afterwards  as  to  contract  a  new  obligation  on  the 
footmg  of  the  separatton-deed.  Webster  v.  Webster,  17  Eng.  Law  ft  Eq.,  278. 

(1)  This  doctrine  is  not  without  contradictory  authorities.  Chancellor  Kent 
aeems  to  be  of  opinion  that  the  wife,  after  such  separation,  still  retains  the  charac- 
ter of  a  married  woman ;  and  that  the  husband  may  recover  damages  for  adultery 
oonunitted  with  the  wife  while  living  apart  from  him,  though  the  adultery  does  not 
cause  any  forfeiture  of  the  provision  under  the  deed  of  settlement  2  Kent's  Com.. 
178,  in  note;  Roper  on  Husband  and  Wife,  by  Jacobs  301-322. 
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oourts  of  law  will  interfeie  to  give  redresB,  thongli  not  in  a  smi 
brought  by  the  wife  against  the  husband.  It  has  been  det^ 
mined  that  a  seizure  of  the  wife^  in  such  a  case,  is  a  breach  of 
peace ;  though  it  was  done  with  an  intent  that  she  should  live 
with  him. 

Where  she  was  brought  up  before  the  oourt  on  a  hahetucorpw^ 
and  dismissed,  it  was  holden  bj  the  court  that  an  attempt  to 
seize  her  was  a  contempt  of  court 

Mrs.  Lester's  case,  8  Mod.,  22,  is  an  authority  to  prove  that  a 
husband,  after  an  agreement  betwixt  him  and  his  wife  to  live 
separately,  cannot  compel  her  to  cohabit  with  him.  The  coart 
held  such  contract  binding  upon  both,  until  they  had  dissolved 
it  by  living  together.  (1) 

Settlement  of  property  upon  a  wife,  by  articleB  of  separstioD, 
does  not  affect  the  rights  of  purchasers  or  creditors,  unless  there 
be  a  covenant,  on  the  part  of  some  friend  of  the  wife,  or  her 
trustees,  to  indemnify  the  husband.  (2) 

A  husband  settles  on  his  wife,  after  marriage,  certain  lands  for 
her  separate  maintenance,  under  articles  of  separation ;  althoagh 
this  land  is  not  her  separate  property,  and  may  be  liable  to  crAlit 
tors,  yet,  if  creditors  do  not  take  it,  she  is  entitled  to  the  usufruct 
By  the  settlement,  he  has  renounced  in  her  &vor  all  claims  to  the 
usufruct.  As  he  has  no  control  over  it,  or  interest  in  it,  if  she 
save  money  out  of  the  profits,  it  is  her  own:  she  may  amvey  it 
by  will.  (8) 

^  1  *  ^^^^  oourts  of  chancery  have  often  decreed  a  separate 
^  ^  maintenance,  is  indisputable.  It  seemed,  until  lately,  to 
be  understood  by  all  lawyers  and  judges,  as  settled  law,  that,  ia 
all  cases  of  separation,  where  the  separation  rested  upon  an  agree- 
ment, courts  of  chancery  had  the  power  of  decreeing  a  separate 

(1)  A.  Bubfleqaent  reoonciliation,  and  letum  of  the  wi&,  will  dostroj  the  deed  of 
separatioiL  1  J»oob^  146. 

(2)  Vide  note  to  page  91,  maig. 

(9)  Bao.  Abr.,  ttt.  Baioa  and  ^mme,  K;  Gage  e.  t^Her,  S  Bta  F.  C,  4;  8lfr- 
phenfl  V,  Olive,  id.,  90;  WemOl  v.  Jaoob^  3  MenriTale'e  B.,  SMr  1  ^toper,  SM.  fio 
tiie  wife  majr  gi^e  or  lend  ttie  incxMne  of  her  aeparato  estate  to  her  huBbaad,  lAo 
wID  be  aooountable  for  it  Towen  v.  Hayner,  3  Whartcni's  Pean.  Sep^  48. 
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maintenanoe.  Some  late  decisions  have  rendered  this  doctrine 
questionable*  2  Yes^  852. 

The  profits  made  by  a  wife,  of  her  separate  estate,  are  at  her 
disposal  Pr.  in  Chan.,  265. 

In  9  Mod,  68,  70,  79,  there  is  authority  to  show  that  property 
devised  to  a  femmA  covert  may  be  holden  to  be  her  separate  pro- 
perty, the  intention  of  the  testator  being  .&irly  understood,  taking 
the  whole  will  together,  although  it  were  nowhere  in  the  will 
declared  to  be  his  intention.  (1) 

If  the  husband  covenant  to  suffer  the  wife  to  receive  and  enjoy 
any  l^acy  that  may  be  given  to  her,  his  right  to  such  legacy 


So,  too,  where  he  covenanted  to  renounce  his  right  to  the  usu* 
fruct  of  her  real  property,  and  she  conveyed,  by  the  ordinary 
mode  of  conveyance,  not  by  fine  or  common  recovery,  and  with- 
out joining  the  husband  in  the  conveyance,  it  was  held  a  valid 
conveyance,  and  I  apprehend  on  the  most  substantial  grounds,  (a) 
No  reason  can  be  given  why  the  husband  should  join,  when  he 
had  no  interest  in  the  thing  sold. 

This  doctrine,  that  the  articles  of  separation  are  binding,  is^ 
fully  recognized  by  a  series  of  decisions  that  have  never  been 
controverted.  Husband  and  wife  articled  to  live  apart,  with  an 
allowance  by  the  husband  of  a  separate  maintenance  to  the  wife.. 
The  husband  afterwards  pretended  that  he  was  reconciled  to  the 
wife,  and  forcibly  seized  upon  her  person.  (&)  The  court  set  her 
at  liberty,  on  tiie  ground  tiiat  the  agreement  should  bind  both 
until  both  agreed  to  cohabit  together,  (c)  So  in  Burrow  the 
court  *  held  such  an  agreement  to  be  a  formal  renunciation  p^^j.! 
by  the  husband  of  his  marital  rights  to  compel  his  wife  ^  ^ 
to  live  with  him.    The  same  doctrine  is  held  in  Yemon  and 

(4  8tim^fl8;lAtk.,611.  (ft)8)Iod.,».  (jd)  Bnn., «», 407,  6«i 

(1)  To  this  point  see  Beable  v.  Dodd,  1  Term  Bep.,  193 ;  Honeman  v.  Abbey,  1 
Jae.  &  WaUc,  381 ;  Jameson  «.  Brady,  6  Serg.  ft  Bawle,  467 ;  Torbert  it.  Twining, 
1  TetM  &,  438;  Parry  w.  Boilaaii,  10  Seig.  ft  Bawla,  208;  Erana  «.  Enora,  i 
Bawifi,  49*7.  But  the  intention  of  the  testator  to  daprire  the  hnaband  of  any  benefit 
from  tbe  property  mnst  be  deariy  ezpreaaed,  or  at  least  tlie  fair  inference  (torn  all 
the  proTislons  of  the  wOL  Carroll  v.  Lee,  3  GilL  ft  John.,  604 ;  Bouvier's  Ed.  of. 
Bae.  Abr.,  tit.  Baron  and  Fonunfl^  M. 
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Precedents  in  Chanceiji  and  a  case  in  Brown's  Chancery,  (a) 
These  cases  fiilly  prove  that  the  husband  is  bound  by  sudi  his 
agreement ;  and  that  eyerj  agreement,  thus  made  by  him  yield- 
ing up  his  marital  rights,  or  providing  for  his  wife  thus  aqn- 
rated,  is  valid. 

Any  agreement  entered  into  to  provide  for  the  support  of  the 
wife,  in  case  it  should  be  necessary  for  husband  and  wife  to  sepa- 
rate, has  also  been  held  a  binding  agreement 

It  was  urged,  in  this  case,  that  it  was  contrary  to  sound  policy 
to  give  effect  to  an  agreement  which  had  a  tendency  to  facilitate 
a  separation  betwixt  husband  and  wife ;  (&)  but  the  court  gave 
effect  to  the  agreement  The  court  observe,  that  many  contracts 
had  been  established,  which  had  that  tendency;  that,  however  it 
might  have  been  better  policy  to  have  considered  such  contracts 
as  vicious,  yet  the  question  had  been  laid  at  rest,  for  a  long  period, 
by  repeated  decisions ;  that  sanctioning  articles  of  separation  had 
this  tendency,  and  yet  this  doctrine  could  not  now  be  called  in 
question ;  that  provision  for  pin-money,  or  any  separate  provision 
for  the  wife,  tends  to  render  her  independent  of  the  support  and 
protection  of  her  husband ;  but  that  all  those  points  were  well 
established,  and  could  not  now  be  rejected  on  the  ground  of  sup- 
posed illegality  in  such  transactions. 

The  court  considered  a  case  in  Yentris  as  supporting  the  de- 
cision in  this  case,  and  also  a  decision  in  Yemon  as  a  case  in 
point  (c)  Here  the  husband,  having  treated  his  wife  ill,  gave 
her  a  note  that  if  he  should  ever  again  maltreat  her  she  should 
have  £8,000  for  her  own  use.  The  husband  having  again  mal- 
treated his  wife,  the  court  decreed  the  note  to  be  paid.  Whether 
it  is  the  best  policy  *  that  such  contracts  should  receive  the 
*-  ^  countenance  of  courts  of  justice,  is  not  now  necessary  to 
be  examineyl.  That  it  is  not  contrary  to  sound  policy,  we  have 
this  evidence,  that  lex  ita  scripta  est  When  this  question  is 
viewed  on  one  side  only,  we  may  be  led  to  conclude  that  it  had 
been  better  to  have  established  a  doctrine  opposite  to  that  which 
now  prevails.  There  can  be  no  doubt  but  that  the  inddgenoe 
given  to  wives  by  this  doctrine  has  been  often  abused  by  proud 

Ca)  Ver.,  886 ;  Pr.  in  Chan.,  <n4, 486 ;  Bro.  Chan.  Cat.,  614. 
iS^aBaat.,8&  CO  aVent.,ai7;  aVer.,6T. 
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viciotis  women.  On  the  other  hand,  we  ought  to  remembeTthat 
husbands  are  not  always  perfect  They  have  their  caprices,  vices 
and  follies,  as  well  as  wives.  Whatever  evil  may  have  resulted 
firom  those  decisions,  great  good  has  also  been  the  consequence. 
Many  an  amiable,  virtuous  wife  has,  by  this  means,  been  secured 
against  the  tyranny  and  brutality  of  an  unfeeling,  dissipated, 
libertine  husband,  and  delivered  from  poverty,  distress  and  the 
most  shameful  abuse.  Many  families  of  children  have  been 
provided  ibr,  and  so  educated  as  to  become  the  ornaments  of  the 
age  in  which  they  lived ;  who,  had  it  not  been  for  those  decisions, 
would  have  been  lost  to  the  world,  or,  what  is  more  probable, 
have  been  a  curse  to  it.  I  acknowledge,  I  feel  no  disgust  at  a 
doctrine  that  has  such  a  powerful  tendency  to  promote  the  com- 
fort of  the  better  half  of  the  human  race.  In  Brown's  Chancery 
Gases  (a)  we  have  the  opinion  of  Justice  Bulleb  upon  the  effect 
of  artidee  of  separation.  If  it  be  law,  says  he,  that,  after  sepa- 
ration, with  a  competent  allowance  by  husband  to  the  wife  for 
maintenance,  the  husband  cannot  be  sued  for  the  debts  of  the 
wife ;  if  she  can  be  sued  alone ;  if  a  second  husband  be  liable 
jointly  with  her,  for  debts  contracted  during  separation ;  if  the 
articles  are  such  a  formal  renunciation  of  marital  rights,  the 
husband  cannot  seize  the  person  of  the  wife  without  being  guilly 
of  a  breach  of  peace ;  if  all,  or  any  of  these  be  law,  they  will  go 
a  great  way  toward  proving,  *  that  after  such  separation,  p^^Q/,-. 
the  wife  shall  be  considered,  in  all  respects,  except  for  the  *•  •' 
purpose  of  marrying  again,  as  a  femme  sok.  All  these  points, 
he  observes,  have  been  determined ;  and  I  know  of  no  reason 
why  these  decisions  should  not  be  as  religiously  and  sacredly 
observed  as  any  judgments  that  ever  were  rendered  by  any  set 
of  men ;  for  I  believe  that  they  are  founded  in  good  sense,  and 
adapted  to  the  understanding,  the  welfare  and  interest  of  man* 
kind.  It  is  fully  settled,  that  when  there  are  articles  of  separa- 
tion, purporting  a  perpetual  separation,  that  no  offer  by  the  hus- 
band, to  receive  such  wife  again,  and  maintain  her,  will  prevent 
chancery  firom  executing  the  agreement  Nothing  but  the  mutual 
agreement  of  the  parties  to  cohabit  together,  will  ever  discharge 

(a)  1  Br.  In  dum.,  884, 886. 
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the  husband  from  performing  the  oovenante  contained  in  the 
articles, 

A  covenant  on  the  part  of  tiie  hnsbond  to  paj  annually  aucb 
a  sum,  for  a  separate  maintenance  to  hi&  wife^  will  be  enforced 
against  him;  but  againat  creditors,  such  an  i^greemen^  beiag 
Toluntarj,  cannot  prcTail.  (a) 

Property  assigned  by  the  husband  to  a  trustee,  to  maintain  Iiifl 
wife,  upon  articka  oi  separation,  is  not  her  separate  propertj, 
nor  can  she  dispose  of  it,  as  granting  an  annuity.  It  would  be 
unreasonable  to  admit  this  idea,  since  articles  of  &eparati<Hi,  wbair 
erer  effect  they  may  have  between  themaelveai  can  have  bo 
operation  where  third  persons  are  concerned;  fbr^  if  she  should 
become  a  pauper,  the  parish  might  call  upon  hev  husbuid  to 
maintain  her.  Her  husband's  settlement  would  be  her  aettle- 
m^it ;  and  her  husband  would  be  liable  with  her  for  her  slan- 
der or  trespas&  It  is  beeanse  they  live  aeparate^  that  the  hus- 
band cannot  be  sued,  for  no  credit  is  giren  him.  She  oannotbe 
sued,  unless  he  has  renounced  his  right  to  the  person  of  hia  wife; 
for  if  she  could  be  sued  on  her  contracts,  the  person  of  hia  wife 
r*Q7i  ^^^^  ^  taken  from  him  ^  without  his  consent  When 
'-  ^  that  right  is  renounced,  by  artidea  of  separation,  I  pe^ 
ceive  no  reason  why  she  should  not  be  liable  on  her  contracta 
3  Vea.,  Jr.,  443. 

Notwithstanding  some  doubts  which  have  been  enteitaiDed, 
we  may  safely  conclude  that,  when  husband  and  wife  agree  to 
live  separate,  and 'the  husband  covenants  with  a  trustee  to  allow 
a  certain  maintenance  to  the  wife,  or  gives  a  bond  to  a  trastee, 
such  covenant  or  bond  is  binding  on  the  husband.  It  has  been 
contended  that  it  ia  in  the  power  of  the  husband  lo  set  aside  such 
obligations,  by  offering  to  receive  his  wife  into  his  family ;  bat 
equity  decrees  otherwise ;.  proceeding  upon  die  ground  that  such 
an  agreement  cannot  be  dissolved  without  mutoial  consent  It 
has  been  contended  that,  to  give  efficacy  to  such  an  agreement, 
the  trustee  must  covenant  to  indemnify  the  husband  against  ibe 
wife's  debts,  as  was  the  case  ia  2  TTem.,  88&.  See  also  Pr.  in 
Chan.,  496 ;  but  this  is  not  necessary  to  enable  the  oooit  to 

(a)  1  Ver.,  886;  P.  In  Can.,  487;  Stra.,  4TO;  %  Atk^  iU;  8  Id.,  647;  1  Ilro.  In  Can.,  90; 
a  id.,  814. 
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enforce  the  contract  In  2  Atk.,  611,  the  court  decreed  the 
trusts  to  be  performed  against  the  husband,  when  there  was  no 
covenant  to  indemnify  the  husband.  The  same  point  was  fuUj 
setded  in  10  Ves.,  191.  It  will  be  remembered  that  this  right  is 
considered  as  so  vested  in  the  wife  that,  if  the  trustee  should 
refuse -to  bring  forward  a  suit,  the  wife  may  file  her  bill  by  her 
prochein  ami  to  enforce  the  Contract,  as  was  the  case  in  10  Yes., 
191.  Although  chancery  has  enforced  such  contracts,  their 
legality  has  been  questioned  in  courts  of  law ;  but  it  is  now  fully 
settled  that  such  contracts  are  valid  at  law.  2  Yent,  217 ;  2 
East,  283.  Such  contracts  will  not  be  enforced  to  the  prejudice 
of  creditors.  2  Atk.,  511,  599 ;  2  Pr.  in  Chan.,  90.  (1) 

(I)  TJpeii  a  eonsideratioa  of  the  dedsloiifl  upon  the  subject  of  agreements  for  a 
separate  mainteiiMicie,  the  Mowing  condusions  ai«  readily  arrived  at    Firirt,  that 
tiiey  are  valid  and  wHl  be  enforced  both  at  law  and  in  equity,  without  t&e  inter- 
Tention  of  a  trustee  to  vippoft  them.    Secondly,  (hat  th^y  are  TaJid  both  againat 
pnrahaaers  and  creditors,  when  made  in  pursuance  of  an  agreement  in  writing, 
entered  into  by  the  parties  anterior  to  the  marriage;  the  marriage,  In  such  case, 
being  a  valuable  oonaideration  for  the  aettiement,  and  that  when  made  after  mar- 
riage^ tkoagk  void  as  agawBl  ereditwa  at  the  time  of  the  ocmveyanoe,  they  are  valid 
againat  snbaequBnt  porohaaers  and  ereditors;  and,  thirdly,  that  they  are  not  ooi»> 
traiy  to  the  spirit  and  policy  of  the  law.    It  would  indeed  be  strange  that,  when, 
from  family  discords  or  otherwise,  a  separation  between  husband  and  wife  becomes 
indispensably  necessary  to  the  happiness  of  both,  that  the  law  should  refuse  its 
sanction  to  a  provision  made  by  the  husband  to  shield  the  wife,  where  he  is  amply 
aUe  and  willing  to  place  her  in  a  altaatlon  where  she  will  be  protected  from  poverty 
and  want,  and  no  longer  be  a  harden  npon  her  friends;  or  when  his  brutal  insulte 
may  have  driven  her  forth  upon  the  world,  that  the  law  should  not  grasp  at  that 
momentary  relaxation^  his  barbartfy  which  influences  him  to  provide  such  a  set- 
tlement Air  his  wiib.    But  this  question  is  now  too  well  settled  to  be  longer  sus^ 
cepfeible  of  litigalkm;  and  tiie  oourtt  of  law  and  equity;,  both  in  England  and  the 
United  States,  now  almost  universally  lead  their  aasiitance  in  carrying  out  the 
humane  provisions  in  support  of  the  wife.  Fitzer  v.  Fitser,  2  Atk.,  611 ;  Cooke  v. 
Wiggins,  10  Vea,  191 ;  Bodney  v.  Chambers,  2  East,  283 ;  Boss  v.  Willoughby, 
10  Price,  2;  Todd  v.  Stokea,  1  Bslk.,  116;  l^urse  v.  Craig,  6  BoS.  k  PuL,  148 ; 
Hiodley  0.  Wealmeath,  6  Bam.  &  Cress.,  200;  Shallhar  «.  Gregoiy,  8  Wend.,  422  ; 
CarsoD  V.  Murray,  3  Paige,  483;  Bogers  v.  Bogers,  4  id.,  616;  Beed  v.  Beayley,  1 
Blade  Ind.  Bep.,  97 ;  Bundle  v.  Murgatroyd,  4  Dallas,  304;  Kagniac  v.  Thompson, 
1  Bald.  C.  C.  U.  a  Bep.,  344;  Scofet  «.  Lorraine,  6  ICuaf.,  117;  Bray  v.  Dttdgeon, 
id^  132;  Tyaon  v.  Tyion,  2  Hawks.  Bep.,  472;  Crostwaight  v.  Hulchkinsoa,  2 
BIbh,  407 ;  Browning  v.  Coppage,  3  id.,  37 ;  and  see,  also,  Bingham  on  Infancy  and 
Oovertiue;  Boper  on  Husband  and  Wife,  pauim. 
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[*983  •CHAPTER  Vm. 

Contracts  bt  which  ▲  Wife  mat  bind  hsbself.  The  Hus- 
band's POWEB  TO  DISSENT  TO  THE  WlFB^S  PUBCHA8B|  £SD 
TO  DIVEST  THE  WiFE  OF  RSAL  PbOPEBTY  PUBCHASBD  BT  HSB. 

When  may  a  wife  so  oontract  as  to  bind  herself,  and  when 
not? 

It  is  a  general  rtde  that  a  wife  cannot  so  contract  as  to  bind 
herself;  her  contracts  are  said  to  be  void  in  law.  The  princi 
pies  on  which  this  doctrine  is  founded  are  two:  1st  The  right 
of  the  husband  to  the  person  of  his  wife.  This  is  a  right  guarded 
by  the  law  with  the  utmost  solicitude ;  if  she  could  bind  herself 
by  her  contracts,  she  would  be  liable  to  be  arrested,  taken  in 
execution,  and  confined  in  a  prison ;  and  then  the  husband  would 
be  deprived  of  the  company  of  his  wife,  which  the  law  will  not 
suffer.  2d.  The  law  considers  the  wife  to  be  in  the  power  of  the 
husband ;  it  would  not,  therefore,  be  reasonable  that  she  should 
be  bound  by  any  contract  which  she  makes  during  the  coverture, 
as  it  might  be  the  effect  of  coercion.  On  the  first  ground  she  is 
privileged  for  the  sake  of  her  husband ;  on  the  last,  for  her  own 
sake. 

Notwithstanding  this  doctrine,  cases  are  to  be  found  in  the 
books  where  the  wife  has  been  held  liable  on  her  contracts  entered 
into  during  coverture.  The  true  criterion,  by  which  we  deter- 
mine whether  she  is  liable  or  not  upon  her  contracts,  is,  when 
ever  the  aforesaid  marital  right  can  be  affected,  and  whenever  we 
can  presume  a  possibility  of  coercion,  her  contracts  are  utterly 
void ;  but  if  we  can  find  a  case  when  no  marital  right  can  be 
r*QQl  **^^*®^  ^^^  every  presumption  of  any  possible  coer- 
*•       -'  cion  is  removed  out  of  the  way,  the  wife  is  bound.  (1) 


(1)  2  Kent  Com.,  160;  1  H.  Blade.  Bep.,  346. 

It  was  held,  in  Goon  v.  Brook,  21  Barb.,  646,  that,  under  the  atatutee  of  1848^ 
1849,  of  New  York,  no  power  is  given  to  married  women  to  make  themselves  liable 
on  any  oontracts  on  which  before  the j  might  not  have  been  liable^  and  the  promifr 
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The  words  of  that  diatingmshed  character,  Lord  HABDWicrfE, 
in  1  Yes.,  805,  are  these:  The  disability  arising  from  coverture, 
IS  not  for  want  of  discretion,  but  because  she  is  under  the  power 
of  the  husband ;  this  position  I  take  to  be  correct,  and  the  con- 


•ory  notes  of  sooh  women  are  still  void.  See,  also^  Howe  v.  Wilder,  34  Mtune,  566 ; 
Bosdi  9,  ^»»^*»i  45  Maine,  438.    It  is  a  disputed  question  in  New  York  whether 
the  wife  can  oonrey  land  directly  to  her  husband,  under  the  statutes  of  1848  and 
1849.    In  Winans  v.  Peebles,  31  Barb.,  371,  it  was  held  that  she  might;  while  the 
contrary  was  held  in  White  v.  Wager,  32  Barb.,  250.    It  was  provided  by  the  acts 
of  1848  and  1849  that  married  women  might  convey  their  separate  real  estate ;  and 
ch^ter  90,  Laws  of  New  York,  1860,  provides  that  **any  married  woman,  pos- 
sessed of  real  estate  as  her  separate  property,  may  bargain,  sell  and  convey  such 
property,  and  enter  into  any  contract  in  reference  to  the  same,  but  no  such  contract 
shall  be  valid  without  the  assent  in  writing  of  her  husband,  except  as  hereinafter 
provided.''    The  provision  referred  to  above  is  to  the  effest  that,  in  case  of  the 
husband's  unreasonable  refusal  or  inability  to  give  his  assent,  she  may  obtain  leave, 
by  application  to  the  county  oourt,  to  sell  without  such  assent  of  the  husband. 
The  statute  of  1860,  chapter  90,  provides  further  that  *'a  married  woman  may 
bargain,  sell,  asagn  and  transfer  her  separate  personal  property,  and  carry  on  any 
trade  or  buoness,  and  perform  any  labor  or  services,  on  her  sole  and  separate 
aooount,"  Ac.    By  the  R.  8.  of  Maine,  186*7,  chap.  61,  the  wife  may  convey  real 
properly  without  the  assent  of  her  husband.    In  New  Hampshire,  by  statute,  the 
wife  may  convey  her  lands  alone,  1st,  when  the  husband  has  deserted  her  for  three 
months  without  providing  for  her  or  her  children,  or  if  any  facts  exist  which  are, 
or,  if  continued,  will  become,  a  cause  of  divorce,  and  the  wife  is  the  injured  party ; 
3d,  if  the  wife  of  an  alien  or  citizen  of  another  State  shall  reside  in  this  Stato  six 
months  succesdvely  separate  fit>m  her  husband ;  3d,  if  the  parties  contract,  before 
marriage,  in  writing,  that  the  wife  shall  hold  the  whole  or  any  designated  part  of 
her  property  to  her  sole  and  separate  use ;  4th,  where  a  conveyance  or  devise  is 
made  to  her  sole  and  separate  use,  free  from  the  control  or  interference  of  her  hus- 
band." Oomp.  Stat  of  K.  H.,  380;  Eaton  «.  George,  40  N.  H.,  261.    Deed  of  mar- 
ried woman  held  not  valid,  her  husband  not  joining,  under  statute  of  1848,  in 
Pennsylvania.  Peck  v.  Ward,  18  Penn.,  606.    See,  also,  Scott  v,  Purcell,  7  Blkf«, 
66;  Richards  v.  MoGleUand,  29  Penn.,  386.    And  held  void,  even  though  her  hus- 
band has  abandoned  her,  in  Thomdell  v.  Morrison,  25  'Penn.,  328.    The  court 
dispensed  with  the  ooneurrence  of  the  husband  (who  was  living  separate  from  his 
wife)  in  a  conveyance  of  property  in  which  the  wife  had  a  separate  interest,  where 
the  husband  reAised  to  execute  the  deed.  Perrin  in  re.,  26  Eng.  Law  and  £q.,  292. 
And  so,  in  case  of  the  desertion  of  the  husband,  leavmg  her  destitute.  Lord  in  re., 
30  Eng.  Law  and  Eq.,  519.    The  act  of  1848,  in  Pennsylvania^  does  not  remove  the 
disability  of  the  wife,  resulting  from  the  marriage  contract,  to  bind  herself  by  bond. 
Olyde  9.  Keister,  32  Penn.,  86.    And  to  make  a  note  of  a  married  woman  good 
under  that  statute,  it  is  necessary  to  allege  the  special  circumstances  which  make 
her  liable  to  an  action,  notwithstanding  coverture.  Mahon  v,  Gormtey,  24  Penn., 
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afcqaenoe  is  dear,  that  when  she  ceases  to  be  vBder  his  power, 
iheie  is  no  solid  objection  to  her  managing  her  own  estate  at  she 
chooses,  if  no  marital  right  is  affected  by  it  Thns  it  was  boideD 
that  the  wife  of  a  man  who.wi^  banished  the  realm  could  ooq- 
tracts  could  sue  and  be  sued  in  her  own  name;  tor^  in  this  cise, 
no  right  of  the  husbaiid  could  be  infringed,  (a)  He  was  already 
deprived  of  the  company  <^  his  wife,  and  her  confinement  in 
prison  would  not  deprive  him  of  his  wife  to  any  greater  extent 
than  was  already  the  case :  neither  could  she  be  under  any  ooe^ 
cion ;  all  presumption  of  this  was  removed  by  his  banishmeBt, 

(^ButinaiiaF«Bime,W;Cb.UtL,18B;  BolL,  400 ;  Moor,  BBS. 


80.  It  is  8w(BriBnt,  in  an  acfcioo  oo  a  note  against  a  married  womaB^  to  aDege,  b 
aflkUtTtt  of  defenoe,  tbe  ooTertore^  and  that  the  note  was  not  given  fbr  neoeouiei. 
Imhoff  9.  Brown,  30  Pena,  504.  Held,  in  Yennont,  that  the  wife,  after  mamtge 
and  whfle  living  with  ber  hoahaad,  is  incapable  of  oontracting  a  debt  against  her- 
sell  Fanar  w.  Beasej,  M  Vt,  89.  Wife  may  contract  ibr  neceasanes  for hermaiii- 
tenanoe  when  her  hnsband  has  deserted  her,  and  she  maintains  herself  Wamfs 
ezec'r  v.  Gibbons,  6  Ohio  (N.  S.\  680;  Smith  v.  Silence,  4  Iowa,  3S1.  Tbe  wiib 
eannot  contract,  under  tbe  laws  of  California,  so-as  to  render  her  Mable  ia  a  suit  it 
Uw.  Bowe  9.  KoUe,  4  CaL,  885;  Simpers  w,  Sloan,  5  id.,  461.  And  see,  alsiv 
Wooster  9.  Northmp,  5  Wis.,  345. 

A  married  woman  cannot,  bj  her  next  friend,  maintain  an  action  against  her 
husband  for  debt  on  oontraot  made  during  coverture  under  the  act  of  1848.  Sitter 
9.  Ritter,  31  Penn.,  396;  Bear's  ndmV  9.  Bear,  33  id.,  525.  Money  noeired  hfa 
hnsband  from  his  wife's  separate  estate,  after  act  of  1848^  is  presumed  to  haie 
been  received  for  ber,  and  an  agreement  to  repay  it  will  be  binding  on  the  hue- 
band's  estate.  Johnson  9.  Johnson's  adm'r,  31  Penn.,  450.  A  wife,  with  the  00a- 
ient  of  her  huabaod,  mi^  indorse  her  promissory  note,  made  payable  to  ber  daring 
coverture,  and  pass  a  good  title  to  the  indorsee.  This  is  on  the  principle  of  egeacj. 
Stevens  9.  Beals,  10  Oush.,  291.  One  is  bonnd  by  a  contract  made  with  a/emew 
ea9ert,  after  she  has  perfonnedatt  that  Ae  stipnlated  to  perform  as  a  oonsideiatiao 
for  the  promise,  and  the  husband  and  wife  may  nnintain  an  action  upon  it,  although 
such  contract  was  at  flrft  void  by  reason  of  her  ooverturei  Ham  «.  Boody,  20  N.  E, 
411.  A  married  woman,  possessing  a  separate  estate,  induced  the  jdaintiir  to  do 
work  for  her  son,  by  promising  payment  and  after  its  oompletioa  and  during  cover 
ture  acknowledged  the  obligation,  and,  after  divorce  a  vmaih  mairimanii,  reoewed 
the  promiee.  And  it  was  held  that  she  was  liable,  on  the  ground  that  berpromifle 
during  coverture  constituted  a  moral  obligation,  which  was  a  good  consideration  for 
a  promise  after  coverture.  Hemphill  v.  McGlimans,  24  Penn.,  367.  But  in  New 
York,  a  mere  moral  obligation  is  held  insufficient  as  a  oonsideratk>n  to  support  a 
promise  in  such  a  case,  unless  founded  on  a  previous  legal  UabiUty,  Goslding  « 
Davidson,  28  Barb.,  438;  Watkins  v.  Halstead,  2  Sandf.  &  a  &.,  31L 
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wWch  prevented  any  poasible  aooess  to  her.  (1)  This  case  has 
always  been  admitted  to  be  law ;  and  I  apprehend  it  demonstrates 
that  coverture,  of  itseir,  is  no  disqualification  of  a  wife  from  so 
C(mtractang  as  to  bind  herself,  unless,  some  right  of  her  husband 
or  of  herself  may  be  affected  by  it;  for  no  man  can  deny,  in  the 
ease  put,  but  that  the  wife  is  still  the  wife  of  the  banished  man, 
his  banishment  notwithstanding.  I  know  it  is  said  that  the  per- 
fion  banished  is  considered  as  civSiter  ftwrtuus;  but  in  this  posi* 
tion  there  is  no  truth.  If  he  were  dvUiter  Tnortuus,  his  wife 
would  be  in  feet  a  Jemme  sok,  apd  could  marry  again,  without 
obtaining  a  divorce,  and  it  will  not  be  pretended  that  she  can, 
Could  administration  be  granted  on  his  estate,  as  on  the  estate 
of  a  deceased  person  ?  I  trust  not  Again,  it  was  determined, 
that  the  wife  of  a  man  who  had  abjured  the  realm  might  so  con- 
tract as  to  bind  herself.  (2) 

*The  same  reasons  exist  in  this  case  as  in  the  last;  (a)  r^^/xn. 
it  was  then  determined  that  the  wife  of  an  alien  enemy  ^ 
might  so  contract  as  to  bind  herself;  for  the  same  reasons,  no 
right  of  the  husband  could  be  affected  by  her  contracts ;  for  he 
could  not  enjoy  the  company  of  his  wife,  nor  could  she  be  under 
the  coercion  of  the  husband,  so  that  no  right  of  his  could  be 
infringed.  It  was  then  determined,  that  the  wife  of  a  man  trans- 
ported for  seven  years  might  bind  herself  by  her  contracts,  on 
the  same  principles  which  govern  the  other  cases  before  men- 
tioned. (8)    In  the  two  last  cases,  there  never  was,  and  never 

(a)  SaDc.,  116 ;  Comb.,  408 ;  Ld.  Baym.,  147 ;  %  Salk.,  646. 

(1)  But  it  VB  ezpreesly  laid  down  by  the  beat  ftutborifeiea,  that  a  husband  who  k 
baoiahed  the  realm  ia  aooooDted  in  law  ewiUter  morhuu,  and  hence  the  reason  of 
the  dedaiona.  It  is  the  eatabliahed  doctrine  that  in  sudh  caae  the  wife  may  sue  or 
be  sued  in  her  own  name;  nor  ia  there  any  diatinotion  where  the  husband  haa 
abjured  the  realm.    See  next  nota 

(2)  The  following  aixtfaoiitiea  fully  sanction  the  right  of  the  wife  to  aue  or  be  aued 
where  the  huaband  is  eioilUer  moriims :  Baa  Abr.,  tit  Baron  and  Femme,  M;  8 
Kent*a  Com.,  154;  BoUnson  if.  Beynolds,  1  Vik.  Vert  Rep.,  IIA,  where  all  the 
ctaea  on  this  point  are  aritioally  reTiewed  by  COl  J.  ScarnaL 

(3)  It  has  long  been  settled  that  the  wife  of  an  alien  may  contract  so  as  to  bind 
herself;  and  the  doctrine  is  too  well  established  to  be  controverted.  The  ease,  dted 
by  the  author  (h>m  1  Ld.  Raym.,  147,  of  Derry  v.  The  Duchess  of  Mazarine,  placed 
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can  be,  any  pretenoe  that  the  husband  was  dviliter  mortuus,  and 
I  have  never  heard  that  the  authority  of  these  cases  has  been 
shaken,  or  attempted  to  be  shaken,  (a)  Since  these  detennina- 
tioQS,  the  question  has  arisen,  whether  a  woman,  living  separate 
from  her  husband  by  articles  of  agreement,  with  a  separate 
maintenance,  can  so  bind  herself  as  to  be  liable  on  her  contract; 
a  course  of  decisions  seemed  to  have  established  it  as  an  indis- 
putable point  that  she  could ;  (&)  a  very  different  opinion,  how- 
ever, has  been  entertained  by  many  eminent  lawyers;  they 
contended  that  these  cases  introduced  new  principles,  wholly 
unknown  to  the  common  law ;  and  the  authority  of  those  deci- 
sions have  since  been  shaken  by  subsequent  opinions ;  it  must, 

(a)  1  Bro.  Ch..  7, 808. 

ib)  See  the  case  Corbitt  A  Poelnits,  and  the  cases  fhsre  dted  in  1  Dimford  A  lut 

this  right  of  the  wife  on  the  ground  that  it  came  within  the  doctrine  of  the  commoa 
law,  where  the  huaband  had  abjured  the  realm ;  although,  in  that  case,  the  husband 
had  been  divorced  in  France,  which,  of  itself^  might  have  been  a  sufficient  reason 
for  the  decision.  The  cases  of  Wolford  v.  The  Duchess  of  Pienne,  2  Esp.  N.  P.  IL, 
554;  De  Gaillon  v.  L'Aigle,  1  Bos.  ft  PuL,  357;  Carroll  v.  Blenoow,  4£8p.N.P 
Rep.,  21 ;  Franks  v.  The  Duchess  of  Pienne,  2  id.,  587 ;  Gregory  v.  Paul,  16  MasB. 
Rep.,  31 ;  Bobinson  v,  Reynolds,  I  Aik.  Yt  Rep.,  174;  Troughton  v.  Hill,  2  Hayw^ 
406 ;  Abbott  v.  Bayley,  6  Pick.,  89,  are  strong  authorities  in  support  of  the  posi- 
tion of  the  text.  But  the  wife  of  a  person  who  has  been  absent  six  or  seven  jean 
in  the  East  Indies,  cannot  be  considered  as  a  fenwM  aole.  Commonwealth  v.  CoUina, 
1  Mass.  Rep.,  116.  Nor  will  any  mere  temporary  absence  of  the  husband  entitle 
her  to  be  so  considered.  Robinson  v.  Reynolds,  tU  svpra.  But  where  the  husband 
was  a  convicted  felon,  and  sentenced  to  transportation  for  fourteen  years,  the  wife 
was  held  liable  to  be  made  a  bankrupt  where  she  traded  on  her  own  account  Ei 
parto  Franks,  1  Moore  ft  Scott,  1. 

In  Gregory  v.  Paul,  15  Mass.  Rep.,  31,  it  was  held  that  where  the  husband  had 
deserted  the  wife,  who  came  to  this  countxy  and  remained  for  five  years,  and  durisg 
that  time  lived  and  maintained  herself  as  a  femme  «o2e,  and  the  husband  was  an 
alien  who  had  never  been  here,  that  the  wife  might  take  a  legacy,  and  sue  and  be 
sued,  as  a  femme  eole.  So  where  he  had  deserted  his  wife,  and  refused  to  perfonn 
his  marital  duties,  the  acquisitions  of  property  by  the  wife,  during  such  desertion, 
are  her  own,  and  she  may  dispose  of  them  as  she  pleases.  Starett  9.  Wynn,  H 
Serg.  ft  Rawle,  130;  and  if  the  husband  depart  fh>m  the  State  and  take  up  bis 
residence  in  a  foreign  oountiy,  the  wife  is  entiUed  to  the  same  privileges.  Bean  t. 
Morgen,  4  McCord,  148 ;  Brown  v,  Killingworth,  id.,  429 ;  and  see  also  Babe  t . 
Hanna^  5  Ohio  Rep.,  531.  If  any  cause  of  action  accrue  to  the  wife,  while  the 
husband  is  dviUier  mortuue,  it  will  belong  to  her  after  his  death.  Cornwall  t.  Hojrt 
7  Conn.  Rep.,  420. 
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therefore,  at  present,  be  considered  as  guestio  vexata.  (1)  That 
we  may  determine  on  which  side  the  truth  lies,  we  will  inquire, 
is  any  marital  right  of  the  husband  infiringed?  Certainly  not; 
for,  by  bis  own  agreement,  and  such  a  one  as  the  English  law 
recognizes  as  valid,  he  has  renounced  all  claim  to  her  person.  It 
is  therefore  immaterial  to  him  whether  she  resides  in  a  palace  or  a 
dungeon ;  on  his  account,  therefore,  there  can  be  no  objection  why 
she  should  not  so  contract  as  to  bind  herself.  Is  she  under  any 
coercion  of  the  husband?  Certainly  not;  for  she  is  wholly  out 
of  his  power,  and  in  the  *  enjoyment  of  all  that  liberty  r.#^/v^-, 
of  acting  which  is  enjoyed  by  an  unmarried  woman.  ^  ^ 
Those  contested  decisions,  then,  have  introduced  no  new  princi 
pies,  but  have  applied  old  established  principles  to  new  cases. 
I  do  not  contend,  as  has  been  done  by  some,  that  she  was  liable 
on  account  of  having  a  separate  maintenance ;  that  will  have  the 
effect  of  securing  him  from  any  liability  to  fulfill  her  contracts  for 
necessaries.  But  it  does  not  follow,  that  because  he  is  not  liable, 
that  she  is ;  for  when  she  elopes  with  an  adulterer  the  husband 
is  not  liable  for  her  contract^lbr  necessaries,  neither  is  she  her- 
self. The  ground  on  which  I  place  it  is,  that  they  lived  separate, 
under  articles  of  agreement,  which  were  binding  upon  them,  by 
which  articles  the  husband  renounced  all  his  rights  to  the  person 
of  his  wife,  and  placed  her  beyond  the  reach  of  any  possible 
coercion.  The  cases  would  have  been  determined  in  the  same 
manner,  if  there  had  been  no  separate  maintenance ;  for  they 
proceed  upon  the  ground  of  rendering  her  liable  to  the  extent 
of  her  contracts.  Whereas,  if  the  fact  of  having  a  separate 
maintenance  were  the  ground  of  the  decision,  her  liability  must 
have  been  commensurate  only  with  the  amount  of  her  separate 
maintenance. 

It  will  not  be  unprofitable  to  examine  how  &r  the  decisions, 
both  before  and  subseq^Qyfc  to  the  case  of  Baron  Poelnitz,  which 
seem  to  be  hostile  to  that  decision,  are  so  in  reality.    It  must  be 

(1)  A  oondfle  view  of  some  of  the  modem  cases  on  this  subject  will  be  found  in 
3ote  1,  page  191.  As  some  of  these  decisions  rather  militate  against  the  upmion 
of  the  acthor,  his  excellent  review  upon  the  leading  oases  will  not  be  commented 
upon. 
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admitted,  that  some  of  them  were  opposed  to  ihe  prindples  of 
that  decision.  The  principle  was,  that  the  wife  was  liable  on 
the  ground  of  her  separate  maintenance,  which  several  of  the 
learned  judges  seemed  to  have  supposed  was  the  ground  on  whicli 
that  case  and  some  others  were  decided.-  K  that  was  not  the 
true  ground  of  those  decisions,  but  the  true  ground  was,  that 
the  husband  had,  bj  his  own  deed,  abandoned  all  his  marital 
r*i  091  '^S^*®!  *^^^>  therefore,  could  have  had  no  *  interest  in  the 
*•  "*  question,  whether  his  wife  was  liable  to  be  taken  on  an 
execution,  or  not ;  agreeably  to  the  opinion  of  the  chancellor 
in  2  Vesey,  where  he  says :  If  the  husband  and  wife  are  sepa- 
rated by  deed,  an  action  may  be  brought  against  the  wife  alone: 
I  apprehend  that  no  one  of  the  cases  militate  against  the  dec* 
trine  of  that  case.  The  first  which  I  shall  notice,  is  that  of 
Hatchet  v.  Baddely ,  reported  in  Judge  Blaokstoke.  The  defend- 
antj  in  that  case,  pleaded  her  coverture,  (a)  The  replication 
admitted  the  coverture ;  but  stated  that  she  had  eloped  from  her 
husband ;  that  she  had  always,  since  that  time,  lived  separate 
from  her  husband ;  and  that  the  Nicies,  for  which  the  suit  was 
brought,  were  furnished  her  since  her  departure  from  her  hus- 
band, and  on  her  credit  only.  This  was  demurred  to,  and  the 
replication  was  holden  ill.  But,  in  this  case,  the  husband  had 
never  abandoned  his  right  to  his  wife.  She  was  then  living  from 
him,  in  defiance  of  her  duty,  and  he  had  a  right  to  reclaim  her 
at  any  time.  To  suffer  her  to  be  bound  by  her  contract,  would 
render  her  liable  to  an  execution,  and  thus  the  husband  he 
deprived  of  her  person.  The  wife  never  can,  by  any  act  of  her 
own,  place  herself  in  such  a  situation  as  to  deprive  him  of  his 
marital  right  to  her  person.  To  have  made  this  case  like  that 
of  Baron  Poelnitz,  there  must  have  been  a  covenant  on  the  part 
of  the  husband  that  his  wife  might  live  separate  from  him;  for, 
in  that  case,  he  would  not  have  any  more  interest  in  her  person 
than  any  man  in  the  community.  The  next  case  determined  in 
the  same  manner,  is  Lea  v,  Shultz,  reported  in  Judge  Black- 
STONE.  (J)  In  that  case,  there  was  a  voluntary  separation,  and  a 
separate  maintenance  of  the  wife.  As  to  the  last,  whatever  effect 
the  separate  maintenance  might  have,  to  screen  him  from  her 

(fl)  %  BL,  lOTO.  (P)  %  Bl.,  1996. 
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ooDtraeta,  is  nothing  to  the  present  purpose ;  for  I  agree  that  his 
not  being  liable  to  pay  her  contracts,  fixes  no  liability  upon  her. 
In  this  case  there  was  no  covenant  to  prevent  the  *  hus-  j.^-  ^^, 
band  from  claiming  his  wife,  whenever  he  pleased ;  it  is  '- 
true  there  was  a  voluntary  separation,  to  which  he  could  put  a 
period  at  pleasure.    His  marital  right,  therefore,  might  be  affected^ 
if  his  wife  were  liable  on  her  contracts;  for  she  might  be  con« 
fined  in  a  prison,  when  he  was  about  to  put  a  period  to  this 
temporary  separation;   this  case  does  not,  therefore,  militate 
against  the  case  of  Baron  Poelnita.    The  next  case  is  that  of 
Gilchrist  v.  Brown,  reported  in  Term  Bepbrts.  (a)    This  case  was 
an  assumpsit  for  goods  sold  and  plea  coverture :  replication  that 
before  the  promises,  &c.,  the  defendant,  being  married,  committed 
adultery ;  and  that  afterwards,  and  before  making  the  promises, 
the  husband  separated  from  the  bed  and  board  of  the  defendant, 
and  cohabitation  with  her ;  and  that  she  had  ever  since  lived 
separate  in  a  state  of  adultery,  and,  so  living,  made  the  promises, 
&C.,  and  the  articles  for  which  the  suit  is  brought  were  fur- 
nished on  her  separate  credit    This  replication  was  holden  ill. 
The  court,  indeed,  say  this  is  not  like  the  former  cases,  where 
the  wife  was  holden  liable,  for,  say  they,  there  was  no  separate 
maintenance.    In  this  case  the  judgment  was  undoubtedly  cor- 
rect, but,  I  apprehend,  the  true  reason  on  which  such  judgment 
ought  to  have  been  rendered  was,  that  in  this  case  there  were  no 
articles  of  separation.    No  covenant  had  been  entered  into  by 
him,  relinquishing  his  right  to  the  person  of  his  wife.    It  was 
not,  therefore,  in  her  power  to  place  herself  in  such  a  situation 
as  would  affect  his  marital  right  to  her  parson. 

The  next  case  is  that  of  Ellah  v,  Leigh,  reported  in  Term 
fieports.  (i)  In  this  case  it  appeared  that  the  husband  and  wife 
had  separated,  but  there  were  no  articles  of  separation  or  cove- 
nants. A  suit  was  depending  between  them,  in  the  consistory 
episcopal  court  in  London,  and  a  temporary  alimony  was  allowed 
to  the  wife,  during  the  pendency  of  the  suit.  Coverture  was 
pleaded,  and  the  *  above  stated  fiwjts  were  replied,  and  -^  ^^ 
that  the  articles,  for  the  price  of  which  the  suit  wns  ^  -' 
brought,  were  furnished  on  his  credit    This  replication  was 

(a)4T.B.,7e.  (5)0T.B.,9}0. 
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holden  ill.  Here  is  not  the  least  resemblance  betwixt  lihis  cm 
and  that  of  Corbett  and  Poelnitz.  I  know  that^  in  this  case, 
Lord  Kenton  shows  great  symptoms  of  disgust  with  the  last 
mentioned  case,  but  the  case  did  not  require  the  obsenrations 
made  by  him ;  but,  in  the  opinion  given  by  Justice  Lawbence, 
the  true  ground  of  the  decision  is  seen.  He  observes,  that  in 
the  case  of  Corbett  v,  Poelnitz,  they  so  tax  considered  the  wife  a 
femme  sole^  for  the  remainder  of  her  life,  that  the  husband  had 
no  right  to  the  person  of  the  wife  afterwards.  And,  why  so? 
The  answer  is  obvious;  he  had  covenanted  to  giye  up  his  right 
to  her  person. 

The  next  case  is  reported  in  Term  Beports.  (a)  This  case  is 
merely  a  case  of  a  wife  separating  from  her  husband,  and  cany- 
ing  on  the  trade  of  a  haberdasher,  and  the  goods  sold  were  on 
her  credit  She  was  dead,  and  had  made  her  will,  and  the  suit 
was  against  her  executor.  The  plaintiff  could  not  prevail,  for, 
unless  she  could  be  sued,  her  executor  could  not;  for  there  was 
no  covenant  that  would  affect  the  right  of  the  husband  to  her 
person,  or  the  property  that  she  might  acquire.  An  executor  is 
only  liable  to  the  extent  of  assets,  and  the  property  left  by  her 
never  was  vested  in  him,  but  belonged  to  the  husband.  The 
reasoning  of  Lord  EIsnyon,  in  that  case,  does  not  seem  to  me  to 
oppose  the  idea  of  the  liability  of  a  Jemme  covert  being  saed, 
when  there  is  a  covenant  to  live  separate,  unless  that  covenant 
was  temporary.  Justice  Lawrence's  opinion  seems  to  rest,  in 
that  case,  on  this  idea,  that  the  wife  could  not  acquire  the  pro- 
perty left 

The  last  case  which  I  shall  notice  is  reported  in  Term  Beports: 
(b)  in  this  case,  I  admit,  that  from  the  reasoning  of  the  court,  it 
IB  apparent  that  they  meant  to  overthrow  the  cases  of  Bingstead 

r*i  nfti  ^'  1^*^68^^^^  Burwell  v.  Brooks,*  and  Corbett  and 
*■  Poelnitz ;  yet  the  decision,  in  this  case,  independent  of 

opinions  no  way  necessary  to  be  given,  does  not  stand  opposed 
to  those  decisions.  If  indeed  those  decisions  be  supported  on  the 
grouud  of  there  being  a  separate  maintenance  allowed  the  wife, 
the  decision  in  this  case  is  opposed  to  these ;  but  if  those  decisions 
rest  upon  the  covenant  to  live  separate,  as  I  contend,  this  case  is 

(a)6T.B.,604.  (»)8T.R^646. 
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not  opposed  to  those.  It  appears  on  the  record,  that  there  was 
no  covenant  to  live  separate.  The  defendant's  rejoinder  admits 
a  separation,  and  states  the  covenant  to  be,  that  the  husband 
should  pay  the  separate  maintenance,  as  long  as  the  wife  should 
suffer  the  husband  to  live  separate  and  apart  from  her,  and 
should  do  certain  other  things  not  connected  with  the  question 
which  we  are  considering.  To  this  there  is  a  demurrer.  There 
was  then  no  covenant  to  live  separate,  but  only  an  agreement  to 
pay  so  much  as  long  as  they  did.  The  wife  could  make  her 
challenges  as  a  wife,  whenever  she  pleased,  and  there  was  no 
renunciation  of  any  marital  right  whatever  to  her  person.  The 
decision  was  perfectly  correct,  on  the  ground  on  which  I  have 
considered  this  subject,  and  in  nothing  hostile  to  the  case  of 
Gorbett  and  Poelnitz.  (1) 


(1)  The  doctrine  of  the  later  cases  is  in  direct  hostility  to  the  case  of  Gorbett  v, 
Poelnite,  nor  do  we  think  a  dedaion  ia  to  be  found  on  this  side  of  the  Atlantic  sus- 
taining it  The  case  of  Marshall  tr.  Bucton,  8  Term  Rep.,  645,  reviewed  in  the 
text|  we  think  taHy  sustains  the  proposition  that  a  femme  covert  cannot  sue  or  bo 
sued,  alone,  while  living  apart  from  her  husband  under  a  deed  of  separation,  and 
the  foQotnng  cases  in  England  establish  the  doctrine  too  positively  to  be  contro- 
verted: Hyde  v,  Prioe,  3  Ves^  443;  Beard  v,  Webb,  2  Bos.  &  Pul.,  105 ;  Wardell 
V.  Gooch,  7  East,  682;  Lord  St  John  v.  Lady  St  John,  11  Ves.,  529.  And  the 
same  dodrme  ia  held  in  New  York:  Baker  v.  Barney,  8  John.  Eep.,  72.  So,  in 
Hunt  w.  De  Blaquiere,  6  Bing.,  660,  it  was  held  that  a  femme  covert^  divorced  a 
memaa  €t  (koro,  could  not  sue  and  be  sued  as  a  femme  eole.  But  in  Vermont  there 
ia  no  distinction  between  divorcee  a  vinculo  matrimofm  and  a  menaa  et  Ihoro.  See 
also  Lewis  v.  Lee,  8  Bam.  k  Grssa.,  291 ;  Hookham  v.  Chambers,  9  Brod.  & 
Bing^  92 ;  Fairthorne  v.  Blaquiere,  6  M.  ft  S.,  73 ;  1  Binn.,  686.  But  in  some  of 
the  States  the  wife,  in  imitation  of  the  custom  of  London,  may  become  a  fenwM 
sole  trader,  and  as  such  sue  add  be  sued  without  joining  the  husband.  Burke  v. 
"Wmkle,  2  Serg.  A  Rawle,  189 ;  2  Bay's  Bep.,  1 62 ;  South  Carolina  State  Reports  in 
Equity,  148.  But  fai  the  latter  State  it  is  said,  for  the  purpose  of  protecting  the 
wife,  she  cannot  be  sued  without  Joining  her  husband.  4  McCord,  413.  And  in 
Pennsylvania  the  privflege  extends  only  to  the  wives  of  husbands  who  have  gone 
to  sea,  and  wheie  the  wives  are  left  to  gain  a  livelihood  by  shopkeeping  or  any 
other  trade.  For  the  peculiar  powers  and  privileges  allowed  to  a  femme  covert  in 
LoQisiana^  see  Louidana  Bev.  Code,  art  128,  2412.  In  Vermont,  also,  the  doctrine 
IS,  that  the  wife's  living  apart  from  the  husband  under  a  deed  for  a  separate  main- 
tenance will  not  enable  the  wife  to  exercise  the  rights  of  a  femma  Mfe,  per  Skiniisb, 
Gh.  J.,  in  Robinson  v.  Reynolds  and  wife,  1  Aiken's  Vt  Rep.,  174. 
The  power  of  a  manied  woman  to  carry  on  business  on  her  own  account,  and  to 
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The  Qaeea  of  England  may  sue  and  be  saed  without  ber 
husband ;  and  the  reason  given  is,  that  she  has  separate  pro- 
perty, over  which  the  king,  her  husband,  has  no  oontrol ;  and 
no  marital  right  can  thereby  be  affected.  I  presume  her  person 
is  not  liable  to  arrest  The  case  of  Baggell  v.  Truman,  11th 
of  East^  801,  has  been  thought  by  some  to  exhibit  a  principle 
opposed  to  those  which  determined  the  ease  of  Baron  Poelnitz: 
it  was  an  action  of  trespass  by  a  wife,  for  entering  her  house 
and  taking  her  goods.    Coverture  was  pleaded,  and  a  replication 

Bue  and  be  sued,  is  regulated  in  different  States  \3j  statute.  In  Few  York,  "anj 
married  woman  may  sue  and  be  sued  in  all  matters  having  relation  to  her  property, 
which  may  be  her  sole  and  separate  property,  or  which  may  hereafter  come  to  her 
by  descent,  devise,  bequest^  or  the  gift  of  any  person  except  her  husband,  in  the 
same  manner  as  if  she  were  sole."  And  "  any  married  woman  may  faring  and  main- 
tain an  action  in  her  own  name  for  damages  against  any  person  or  body  oorporBts 
for  any  injury  to  her  person  or  character,  the  same  as  if  she  were  sole;  and  the 
money  reoelved  upon  Hm  settleinent  of  any  su<^  aodon,  or  recovered  upon  a  judg- 
ment, shall  be  her  sole  and  separate  pnp&Ttj^'  N.  Y.  Statutes  of  1860^  oh.  90,  sac 
t.  The  Code  of  New  York  provides,  sea  114,  thait)  "  when  the  aotk»  conoezns  her 
separate  property,  she  may  sue  alone.  When  the  action  is  between  herself  and  her 
husband,  she  may  sue  or  be  sued  alone.  And  in  no  case  need  she  prosecute  or 
defend  by  a  guardian  or  next  friend."  In  Wisconsin,  her  husband  must  bb  joined, 
except,  when  the  action  ooncems  her  separate  property,  she  stay  sue  alone;  and, 
when  the  action  is  between  herself  and  her  husband,  she  may  sue  and  be  aoed 
alone.  R.  S.,  Wis.,  1868,  page  53S,  sec.  38.  In  Ifiunesota  the  same  proviskmaara 
made  as  above,  but,  when  her  husband  shall  not  be  Joined  with  her,  she  maat 
prosecute  or  defend  by  her  next  Mend  or  guardian,  except  in  actions  between  hei^ 
self  and  her  husband.  Statutes  of  Minn.,  184%  1868,  page  636,  sec.  30.  So  alaoin 
Indiana;  but  in  no  case  is  she  required  to  sue  or  defend  by  guardian  or  next  ftiand, 
except  she  be  under  the  age  of  twenty-one  years.  YoL  2,  B.  S.,  Ind.,  di.  1,  see.  8. 
In  Ohio,  when  a  married  woman  is  a  party  her  husband  must  be  joined  with  bar, 
excepit  when  the  action  oonoems  her  se{>airate  property  she  may  sue  without  ber 
husband  by  her  next  friend.  And  when  the  actbn  is  between  her  and  ber  huaband 
she  may  sue  and  be  sued  alone ;  but  in  every  suoh  aotion,  other  than  for  divoroeor 
alimony,  she  must  prosecute  and  defend  by  her  next  friend.  Ohio  R.  &,  I860,  vol 
2,  page  964,  sec.  28.  In  Mississippi,  husband  and  wife  may  sue  joints,  or  abe 
may  sue  alone,  if  her  husband  will  not  join  her,  for  the  reooveiy  of  any  of  her 
property  or  rights.  Bevised  Code  of  Laws  of  Miss.,  186T,  art.  28,  page  336.  Whan 
abandoned  by  her  husband,  the  wife  may,  in  Gonnectiont^  transact  buaness  in  her 
own  name,  and  sue  and  be  sued  aa  a  femme  sola.  Statutes  of  1864,  page  378.  And 
m  Yermont,  when  her  husband  is  confined  in  state  prison,  tbB  may,  during  audi 
oonfinement,  prosecute  to  final  judgment  any  suit  where  the  cause  of  aetion  aroaa 
after  the  sentence  of  her  husband.  Compiled  Stat,  1860,  page  402,  sea  13. 
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of  desertion  bjthe  husband,  to  America^  for  four  years;  the 
replication  was  held  ill,  as  it  must  have  been  if  the  law  of  baron 
and  femme  is  prejserved  entire.  The  decision,  *  in  this  p^^^^x/.-, 
case,  does  not  oppose  the  cade  of  Poelnitz.  If  the  hus-  ^  -' 
band  had  renounced  his  niarital  rights,  by  articles  to  live  sepa- 
rate, it  would,  in  some  measure,  have  overruled  that  case.  There 
is  an  ezcepticMi  to  the  general  rule,  that  the  wife  cannot  so  con- 
tract as  to  bind  herself,  even  when  living  with  her  husband. 
The  wife  can,  together  with  her  husband,  convey  away  her  real 
property ;  but  in  England  this  can  only  be  don^  by  a  particular 
mode  of  conveyance,  viz.,  a  fine  or  common  recovery,  which  are 
efiEected  by  the  interposition  of  a  court;  and  are,  in  form,  judg- 
ments of  courts,  but  in  reality  are  conveyances  of  real  property. 
When  a  wife  joifts  in  a  lease  of  her  lands  with  the  husband, 
such  lease,  on  the  part  of  the  wife,  is  not  void.  It  is  true  that 
it  is  voidable;  but  it  is  capable  of  being  confirmed  by  the  wife 
after  the  death  of  the  husband ;  for  if  she  should  accept  the  rent 
reserved,  the  lease  would  be  rendered  valid.  Cro.  Eliz.,  269.  (1) 
En^ish  lawyers  discover  some  solicitude  to  preserve  entire  the 
maxim,  that  a  married  woman  cannot  contract ;  and  therefore 
tell  OS  that  she  is  to  be  considered,  in  the  transaction  of  conveying 
by  a  fine^  as  a  femme  sok^  or,  as  some  express  it,  quasi  a  femme 
sok:  and  that  this  is  proved  by  the  record  of  the  court;  for  when 
we  find  that  B,  the  wife  of  A,  has  acknowledged  a  fine  in  court^. 
the  presumption  is  that  she  was  not  a  wife,  for  no  wife  can  do* 
this;  and  if  she  had  been,  the  court  would  not  have  taken  the 
acknowledgment  In  this  there  is  neither  sense  nor  truth.  Such 
judgment  raideied  by  the  court  would  be  erroneous,  if  the  wife 
coidd  not  convey  in  this  manner;  and  every  lawyer  knows,  and 
the  oourtB  know,  that,  by  this  mode  of  conveyance,  a  wife  can 
and  often  does  transfer  her  real  property^.  Does  not  a  court 
examine  her,  because  she  is  a  wife,  whether  she  does  it  freely  ? 


(1)  BacL  Abr^  til.  Baron  and  Fmime;  and  if  the  huflband  exeoufee  a  lease  of  his 
wife*B  land,  and  afterwards  the  husband  and  wife  exeoute  a  lease  of  the  same  lands 
to  another  person,  and  such  latter  lease  Is  acknowledged  hy  the  wife,  she  is  thereby 
pncfaidBd  from  affirming  the  first  lease,  and  the  lessee  under  the  second  cannot  be. 
prejudioed  by  her  acts.  Jackson  v.  HoUoway,  7  John.  Rep.,  81. 
26 
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The  truth  is,  it  forms  an  important  ezoeption  to  the  general  role, 

r«i  A'ri  ^^*  ^  ^^^  ^^  joined  in  any  other  mode  of  *  conveyance 
'-  ^  with  her  hiisl^and,  it  would,  as  to  her,  have  been  utterly 
void,  if  she  had  elected  so  to  have  it 

Baron  and  femme  levy  a  fine  of  the  femme's  land,  on  error 
brought  for  nonage  of  the  femme.  The  fine  was  reversed  j  but 
a  question  arose,  whether  it  should  be  reversed  only  as  it 
respected  the  femme  and  her  heirs,  and  remain  good  as  to  the 
husband.  It  was  adjudged,  that  it  should  be  reversed  in  toto. 
The  reason  of  this  reversal,  as  to  the  husband,  is  not  obvious  to 
my  mind.  The  husband  might  have  levied  a  fine  of  his  estate 
in  her  hands,  without  his  wife,  and  it  would  have  bound  him; 
and  his  joining  his  wife,  who  could  not  levy,  by  reason  of  her 
infimcy,  cannot  render  his  act  void.  Ely  v.  To<!d,  118 ;  1  Leon^ 
114;  2  Co.,  77. 

This  common-law  rule  has  also  been  infringed  by  a  statute  of 
Henry  VIII,  which  rendered  valid  certain  leases  of  the  property 
of  the  wife  by  her  husband  and  herself,  for  three  lives  of  twenty- 
one  years,  subject  to  a  variety  of  restrictions,  for  which  I  refer 
the  reader  to  the  statute  itself.  If  husband  and  wife  lease  her 
lands,  on  the  death  of  the  husband  she  is  not  bound  by  her  lease, 
unless  she  agree  to  it  afterwards ;  (1)  but  it  is  said  that,  if  she 
take  a  second  husband,  and  he  agree  to  the  lease  by  aooeptasoe 
of  rent,  and  then  he  die,  that  she  cannot  avoid  it.  (2)  The  cor- 
rectness of  this  opinion  is  very  questionable:  when  she  leased  it 
with  her  husband,  neither  his  agreement  nor  her  own  bound  her; 
and  when  her  second  husband  accepted  the  rent,  it  amounted  to 
nothing  more  than  his  agreement  that  the  lease  continue,  and 
ratified  it  without  doubt,  so  that  he  could  not  avoid  it;  but  a 
wife  is  never  bound  by  the  agreement  of  her  husband  respecting 
her  real  property,  upon  the  principles  of  the  common  law ;  and 
all  such  agreements  may  be  avoided  by  her,  when  the  coverture 
is  at  an  end.    I  cannot  perceive  any  greater  reason  why  she 


(1)  Bac.  Abr.,  tit  Ldasee,  G. 

(2)  ThiB  doctrine  is  laid  down  in  Baoon*8  Abridgment,  title  Leaaes,  0,  and  thi 
following  anthoritiea  dted  in  its  support;  I)yer,  169 ;  Roll.  Abr.,  476 ;  2  B6IL  Rem 
132 
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should  be  more  bound  by  the  ratification  of  *  the  second  ^ 
husband  than  by  the  lease  of  the  first  Dyer,  169 ;  Eol.  *•  ^ 
Abr.,  475;  RoL  Rep.,  182.  A  femme  covert^  who,  with  her 
husband,  levies  a  fine  of  her  lands  with  warranty,  is  liable  on 
the  covenants  of  warranty.  The  deed  of  a  femme  covert^  relative 
to  a  fine,  is  as  conclusive  upon  her  as  a  fine  would  be ;  (a)  and 
when  a  frnime  ooveri  levies  a  fine  of  her  lands,  not  only  the  land 
passes,  but  she  is  liable  on  her  covenants  contained  in  the  fine. 
2  Saund.,  180.  Baron  and  femme  join  in  a  conveyance,  not  a 
fine  or  common  recovery,  to  a  s'^xanger ;  and  the  stranger  enters, 
the  possession  being  given  to  him  by  baron  and  femme.  To 
satisfy  the  purchase,  the  stranger  conveys  lands  to  the  baron 
and  femme,  wh<2  enter ;  and  of  these  lands  the  baron  and  femme 
levy  a  fine;  the  husband  dies ;  the  levy  of  the  fine  is  no  bar  to 
the  wife's  entering  upon  her  own  land  so  exchanged.  1  Leon., 
285.  (1) 

In  Vernon,  there  is  an  authority  which  proves,  that  the  agree- 
ment of  a  wife  to  levy  a  fine  of  her  land  was,  by  chancery, 
decreed  against  her,  after  the  death  of  her  husband.  (6)  It 
seems,  however,  to  be  qyuesHjo  veocata  whether  a  femme  covert  is 
bound  by  a  covenant  which  she  enters  into  with  her  husband,  to 
convey  her  real  estate  by  fina  It  is  a  well  established  point 
that,  if  she  do  convey  by  fine,  she  is  bound,  her  coverture  not- 
withstanding; but  that  she  is  bound  by  no  other  contract,  either 
executed  or  executory ;  but  it  is  undeniable  that  she  is  bound 
by  other  contracts  which  are  entered  into  the  conveyance  by  fine ; 
as  when  she  conveys  with  her  husband,  by  fines  and  warrants, 
the  land  to  the  grantee,  and  the  husband  dies,  and  the  grantee 
is  evicted,  she  will  be  liable  on  her  covenant  of  warranty.  2 
Saund,  177;  Sid.,  146;  1  Mod.,  290;  2  R  Abr.,  684;  id.,  708. 

♦  (a)  19  Mod.,  161.  (&)  %  Vera.,  »6. 

(1)  In  the  United  States,  though  a  femme  covert  may  pass  her  interest  in  real 
estate  by  deed,  yet  her  oorenant  contained  in  a  conveyance  of  real  estate  is  not 
binding  upon  her,  thongh  the  deed  be  duly  acknowledged  so  as  to  pass  the  estate. 
Coloord  V.  Swan,  7  Mass.  Bep.,  291 ;  Whitbeck  v.  Cook,  15  John.  Rep.,  483 ;  Jack- 
son V.  Vanderheyden,  17  id.,  167;  Martin  v,  Dwelly,  6  Wend.,  14;  Nicholson  v, 
Helmaley,  3  Har.  ft  McHen.,  409.  But  as  to  covenants  for  a  future  assurance,  see 
Nelson  v.  Harwood,  3  GaU.  Bep.,  394. 
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The  authorities  aeeBi  foil  to  the  pointy  that  a  wife  is  thus  boood 
by  her  ooveoants  of  warranty  iii  an  executed  fine ;  yet  jaxae  of 
them,  except  cases  in  Yer^  maintain  the  doctrine  that  a  wife  is 
-^^^^*bound  by  a  covenant  to  levy  a  fine.  It  is  said  tluLt, 
^  ^  whatever  act  a  peraon  is  oompetent  to  do,,  so  as  to  bind 
him,  he  may  be  bound  by  a  covenant  to  do  that  act;  and  as  a 
wife  is  competent  to  levy  a  fine,  she  ought  to  be  bound  by  a 
covenant  to  levy.  Doubtless  this  reasoning,  as  applied  to  most 
cases^  is  correct,  and  indeed  conclusive;  but  it  is.  fidlaeions  in 
the  present  case ;  lor  every  wife,  before  she  levies  a  fine,  ia  exa- 
mined whether  she  does  it  voluntarily.  She  is  not  bound  by  a 
fine  levied,  if  there  be  no  such  examination.  This  secoiitf, 
which  the  law  interposes  in  her  &vor,  against  the  ooerdvc^power 
of  her  husband^  is  wholly  lost  to  her,  if  she.  be  bound  by  her 
covenant  to  levy,  where  there  is  no  examination  whether  she 
covenanted  voluntarily  or  not  However  slender  the  security 
of  an  examination  is,  against  the  coercion,  of  the  husband,  yet^ 
in  the  view  of  the  law,  it  is  considered  as  a  security;  an^  if  she 
be  bound  by  a  covenant  to  convey  her  land,  which  might  be 
obtained  by  coercion,  where  there  is  no  examination,  she  is 
deprived  of  that  protection  which  the  law  intended  to  afibrdher; 
but,  to  my  mind,  this  is  the  only  reason  why  she  onght  not  to 
be  bound.  I  should  never  question  the  soundness  of  those 
authorities  which  say  that  she  is  bound  by  her  covenant  to  levy, 
if  it  were  not  for  the  provision  which  is  made  for  her  private 
examination  before  she  conveys.  In  that  case  her  conveyance, 
without  examination,  would  be  valid.  She  would  have  as  miich 
power  to  convey  as  her  husband.  She  would,  in  this  respect,  be 
as  much  sui  juris  as  her  husband ;  of  course  as  much  bonad  to 
convey,  if  she  had  covenanted  to>  convey,  as  he  would  be  bound 
if  he  had  covenanted  to  convey.  (1) 

(1)  In  Maine  it  has  been  decided  that  a  wifd  cannot  bind  herself  bj  an  execotoir 
contract  to  oonvej  her  own  lands,  even  though  her  husband  join  with  her  in  the 
obligation.  Ex  parte  Thomas,  3  GrreenL,  60.  But  a  femme  oovert  may,  with  her 
husband,  make  a  binding  agreement  for  a  partition  of  her  lands,  without  a  separate 
acknowledgment.  Rhodes*  appeal,  3  Bawle,  420,  dted  in  Bouvier's  ed.  of  Bac. 
A.br.,  n,  page  61. 

Where  an  ante-nuptial  oontract,  executed  previoua  to  the  act  of  1848,  for  the 
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It  is  urged,  lihat  the  wife  is  bound  bj  all  the  covenants  in  the 
deed,  when  she  levies  a  fine ;  and  that  there  is  nothing  more 
repugnant  to  her  rights,  in  compelling  her  to  fulfill  her  covenant 
to  convey,  than  in  compelling  her  to  *  fulfill  her  covenants 
in  her  deed,  when  she  has  levied  a  fine.  It  is  admitted  ^  ^ 
that  a  wife  is  bound  bj  her  covenants,  when  she  has  levied  a 
fine.  The  authorities  to  this  point  are  full,  and  not  sdntiUa  juris 
to  be  found  to  the  oontrary.  To  this  purpose  is  the  2d  Saund^ 
117,  and  the  numerous  authorities  there  cited,  in  the  last  edition 
Sii,  148;  IMod.,  190;  2  EolL  Abr.,  684,  708;  but  it  by  no 
means  follows  that,  because  she  is  bound  by  the  covenants  in  the 
deed,  after  the  levy,  that  she  is  bound  by  a  covenant  to  levy. 
The  law  has  interposed  a  shield  betwixt  her  covenant  and  her- 
self to  defend  her  against  levying  a  fine,  and  all  its  consequences, 
viz^  a  private  examination  whether  she  acts  freely  or  not  in 
levying  a  fine.  If  she  will  not  avail  herself  of  her  privilege, 
when  she  iB  unwilling  to  buy,  she  then  becomes  liable  to  all  the 
consequences  of  levying  the  fina  The  instrument  which  she 
covenanted  to  execute  was  one  which  conveyed  the  land  described 
in  it,  and  also  contained  a  covenant  to  warrant  the  land  to  be  her 
land.  This  instrument  she  had  power  to  execute,  and  to  bind 
heraelf  by  means  thereof,  or,  on  a  private  examination,  to  refuse 
so  to  do.  This  one  contract,  viz.,  levying  a  fine,  she  had  power 
to  execute ;  and  when  this  was  done,  it  Was  valid.  What,  then, 
was  this  levy,  that  is,  wliat  was  its  effect?  It  was  to  pass  the 
land,  and  bind  the  covenantor  by  the  covenaiits  therein  contained. 
The  wife  could  not  avoid  this  contract  of  hers,  any  more  than 
other  persons  can  avoid  their  contracts  generally ;  but  when  she 
covenanted,  could  she  make  a  valid  instrument  without  exami- 
nation? Certainly  not;  for,  unless  this  w&s  done,  the  levy  was 
void,  that  is,  it  might  bave  been  avoided.    I^  then,  she  refused 

protection  of  the  property  of  mamed  women,  gave  to  the  wife  full  power  to  control 
«iid  dispose  of  her  rad  estaite  after  marriage,  as  If  she  were  a  /emme  Mkj  it  Was 
held,  that  she  oould  make  a  binding  covenant  to  oonv^y  land  at  a  fUtare  day,  so  as 
to  form  a  consideration  for  the  oontract  of  the  purchaser.  Yan  Allen  v.  Humphrey, 
U  Barb^  556.  And  hi  Galnsha  v.  Hitchoock,  29  Barb.,  193,  it  was  held,  that  the 
executory  contracts  of  a  married  woman  are  not  absolutely  void,  but  are  valid  in 
equity,  when  made  upon  the  credit,  or  for  the  henefit,  of  her  separate  estate. 
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to  do  it,  the  aasoranoe  oould  not  be  made ;  it  would  be  abBoidto 
say,  that  she  had  lost  this  privilege  by  coyenanting  to  levy;  for, 
if  she  have,  it  puts  an  end  to  the  supposed  security  given  by 
law ;  for  onoe  procure  the  wife  by  coercion  to  *  ooYenanti 
'-  -*  she  will  be  bound  to  levy,  and  there  will  be  an  utter  end 
of  any  private  examination  to  any  effect  But  it  is  said  that 
there  are  authorities  from  which  it  appears  that  a  femmeooveri'xi 
bound  to  levy  a  fine,  where  she  has  covenanted  so  to  do.  Upon 
examination  of  the  books,  I  find  that  there  are  several  authori- 
ties to  that  purpose ;  and  I  also  find,  in  every  case  reported  on 
the  subject,  except  one  in  Yem.,  that  it  appears  from  the  report 
that  the  wife  was  a  trustee,  having  the  l^al  title,  without  any 
benefidal  interest  therein,  and  had  covenanted  to  convey;  and 
this,  as  trustee,  she  was  compellable  in  chancery  to  do^  without 
any  private  examination  therefor.  For  examination  did  not 
exist  in  these  cases;  for  they  had  no  interest  in  the  estate;  and 
to  have  indulged  them  on  a  refusal,  would  have  defeated  the 
purposes  for  which  the  trust  was  created.  As,  where  A  mort- 
gaged to  B,  who  died  before  the  day  when  the  land  was  to  be 
redeemed,  and  the  mortgaged  premises  descended  to  the  heir  and 
daughter  of  B,  she  being  a  fsmme  covert;  she,  together  with  the 
husband,  covenanted  to  levy  a  fine  of  the  mortgaged  premises  to 
A,  on  his  paying  what  was  due  on  the  mortgage.  A  paid  the 
money  due  on  the  mortgage ;  but  she  and  her  husband  refused  to 
levy  the  fine,  which  they  had  covenanted  to  do.  The  court 
compelled  them  to  perform  their  covenant  Cases  of  this  kind 
are  numerous;  and  in  every  case  where  chancery  decided  that  a 
wife  should  perform  her  covenant  to  levy  a  fine,  it  was  a  trust, 
and  so  appeared  from  the  report  to  be,  unless  the  case  in  Yem. 
was  otherwise.  Froqi  the  report  itself  it  does  not  appear  whether 
it  was  a  trust  estate  or  not;  but  as  all  the  other  cases  were  of 
trust  estates,  I  presume  that  was  also  an  estate  of  the  same  natuie. 
I  entertain  no  doubt,  but  that  in  every  case  where  the  wife  has  a 
beneficial  interest  in  the  estate,  and  the  law  is  as  in  England,  th&t 

r*i  1 91  *^  ^®^  ^^  ^  ^^^  ^^  *^y  conveyance,  which  must  be*  attended 
'■  ■*  with  a  private  examination  of  the  wife,  and  an  inquiry 
made  whether  she  acts  voluntarily  or  not,  is  so,  that  she  cannot 
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be  compelled  to  fulfill  a  covenant  to  levy  or  convey ;  but  in  those 
States  where  the  law  does  not  require  any  private  examination, 
and  where  there  is  no  such  usage,  as  in  Connecticut,  I  can  con- 
ceive of  no  reason  why  she  should  not  be  bound  by  a  covenant 
to  do  that  she  has  power  to  do,  and  which  she  has  covenanted  to 
do.  (1) 


(I)  The  method  of  paasmg  an  estate  by  fine  and  recovery  is  unknown  to  the 
laws  of  moet^  if  not  all,  of  the  United  States,  and  it  is  oiJy  from  the  analogy  thai 
it  bears  to  the  forms  of  conveyance  usually  resorted  to  for  the  purpose  of  divesting 
the  wife  of  her  estate  during  coverturOi  that  a  consideration  of  the  many  English 
cases  upon  the  subject  of  fines  and  recoveries  becomes  at  all  important    That  a 
wife  during  coverture  has  no  power  to  make  a  contract  binding  upon  herself^  is  one 
of  the  general  principles  of  the  law;  but,  like  nearly  all  others,  it  has  its  excep- 
tions.   This,  to  use  a  favorite  expression  of  the  author,  may  *'mar  its  symmetry,'* 
but,  in  general,  the  line  is  so  distinctly  marked  to  these  exceptions  as  to  render 
them  by  no  means  intricate.    Thus  a  wife  may,  by  deed  executed  with  her  husband 
and  separately  acknowledged,  convey  her  real  estate  so  as  to  bind  herself  and  her 
heirs;  and  why?    Because  it  would  be  hi^y  inconvenient  and  impolitic  that  the 
separate  real  property  of  the  wife  should,  ex  necessiiate,  remain  in  precisely  the 
situation  during  the  existence  of  coverture  that  the  marriage  found  it,  when 
such  change  might  be  P'ost  beneficial  to  the  interest  of  the  wife  and  all  persons 
daiming  through  her.    Hence  it  is  that  this  mode  of  conveyance  is  resorted  to,  as 
being,  by  virtue  of  the  separate  acknowledgment,  the  most  secure  from  the  coercion 
of  her  husband.    But  when  the  question  of  her  liability  on  her  covenants  of  war- 
ranty, made  during  the  coverture,  comes  up,  the  rule  of  her  inability  to  contract 
while  a  femme  ooweri  comes  in  to  protect  her  from  such  covenants.    It  is  believed 
that  the  doctrine  that  a  wife  may,  by  deed  separately  acknowledged  fh>m  her  hus- 
band, pass  her  interest  in  real  estate,  obtains  generally  throughout  the  United 
States;  and  it  is  somewhat  surprising  that  a  branch  of  the  law  of  husband  and 
wife^  of  so  much  importance  and  of  so  frequent  occurrence  as  this,  should  not  ha^e 
been  considered  by  the  learned  author  as  worthy  of  more  importance.    In  this 
place  Uie  editor  can  do  little  more  than  present  a  list  of  the  authorities  in  which  this 
power  and  its  oonsequenoes  are  recognized :  2  New  Hamp.  Rep.,  176,  402;  5  Mass. 
Bep^  463;  7  id.,  14,  295;  9  id.,  161;  12  id.,  625;  13  id.,  472;  16  John.  B.,  110; 
20  id.,  301 ;  1  Bmney's  Bep.,  470 ;  2  id.,  341 ;  6  Serg.  &  Bawle,  49 ;  9  id.,  293 ;  3 
Har.  k  McHen^  430;  2  Bep.  Cons.  Ct  Sa  Oar.,  12 ;  3  Monit,  398;  1  Har.  &  Johh., 
751 ;  1  Peter's  Bep.,  105 ;  1  GalL,  190 ;  1  Munf.,  518 ;  2  Hayw.,  401 ;  1  Pick.,  321 ; 
1  Yerger,  413;  1  McLean,  13 ;  9  Ohio,  352.    But  the  husband  must  always  join  in 
the  deed,  for  he  has  an  interest  in  the  estate  to  be  conveyed.  Andrews  v.  Hooper, 
13  Mass.  Bep.,  472 ;  Ela  v.  Oard,  2  New  Hampshire  Bep.,  176. 

When  a  femmt  covert  conveys  her  land,  but  does  not  acknowledge  the  deed  during 
coverture,  she  may  give  effect  to  it  by  an  acknowledgment  made  after  the  coverture 
has  determined,  but  in  such  case  the  deed  only  takes  effect  from  the  date  of  the 
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It  18  no  uncommoii  thing  to  find  a  husband  oovenanting  thai 
his  wife  shall  levy  ft  fine,  both  of  her  own  and  of  his  real  pro- 
perty. In  the  last  case,  it  is  done  that  she  may  be  barred  of 
dower  in  the  estate ;  and  in  many  early  authorities,  and  down  to 
mode^  times,  we  shall  find  that  courts  hare  decreed  that  he  shall 
fulfill  such  covenant  The  propriety  of  such  decree  has,  how- 
ever, been  called  in  question.  That  such  decrees  have  been 
made,  see  Toth.,  106 ;  Pinch,  180 ;  Eq.  Ca.  Abr.,  17.  Until  the 
time  of  the  last  report^  it  does  not  appear  that  any  judge  called 
in  question  the  legality  of  such  decrees ;  but  in  a  case,  4  Yiner 
Abr.,  203,  Lord  Cowpeb  at  first  hesitated,  and  finally  refused  to 
decree  against  the  husband.  He  said  that,  to  decree  a  perform- 
ance of  such  contract  was  a  breach  upon  the  law,  which  guarded 

Acknowledgment,  and  will  have  no  relation  to  the  time  of  its  original  ezecotioiL 
Doe  V.  Howland,  8  Cow.,  2tt ;  and  see  Jourdan  «.  Jonrdan^  9  Serg.  &  Bawie,  368; 
Shore  v.  Anderson,  7  id.,  43.  But  when  a  deed  made  by  the  husband  and  wife  is 
defeotivelj  acknowledged,  although  the  porcbase-monej  may  have  been  paid  by  the 
grantor,  equity  will  not  enforoe  a  specific  performance  of  the  conditions  against  the 
heirs  of  the  wife.  Martin  v.  Dwelley,  6  Wend.,  10;  Ferguson  «.  Kennedy,  1  Fide., 
821.  So  when  husband  and  wife  executed  a  deed  of  the  wife's  land,  but  she  did 
not  acknowledge  it  at  the  time  of  the  execution,  and  afterwards  the  husband  and 
wife  executed  another  deed  of  the  same  land  which  was  duly  acknowledged  at  the 
time  by  the  wife,  and  she  subeequentiy  acknowledged  the  first  deed,  it  was  held 
that  the  land  passed  by  the  second  deed,  that  being  the  first  acknowledged.  DqtbI 
d  ttCB.  V.  Covenhoyen,  4  Wend.,  66. 

A  deed  by  husband  and  wife,  of  the  wife's  property,  not  acknowledged  bj  the 
wifb,  gives  to  the  grantee  an  estate  for  the  life  of  the  husband  only.  Curtis  «.  Fol- 
lett,  15  Barb.,  33t.  A  deed,  executed  by  the  husband  and  the  wife,  for  the  wii^'s 
lands,  but  not  deUvered  in  her  lifetime,  cannot  be  rendered  effectual  to  pass  the 
estate,  as  against  the  heim  of  the  wife,  by  a  delivery  after  her  decease.  ShoeDbe^ 
ger's  executors  v.  Zook,  34  Penn.,  24;  The  Same  v.  TTaftkman,  37  id.,  87.  Whoe 
a  deed  of  the  vrife's  land  purports  to  be  the  conveyance  of  the  wife  alone,  and  oon- 
tains  no  recital  that  the  husband  is  a  party,  but  is  executed  by  the  husband  sad 
wife,  it  is  the  deed  of  both,  and  passes  the  titie  of  both.  Woodward  v.  Searer,  38 
N.  H.,  29.  It  was  held  in  Sherman  9.  Oarfield,  1  J>enio^  329,  that,  although  the 
deed  of  an  infant  is  voidable  only  and  not  void,  yet  where  an  infant  femme  covert 
Joined  her  husband  In  a  conveyance  of  land  of  which  he  was  seised  in  bis  own 
right,  her  conveyance  was  void,  she  having  then  no  estate  in  the  lands,  but  oolj  o 
capacity  to  he  endowed  in  the  event  she  should  survive  him,  and  that,  naving  siir^ 
vived  her  husband,  she  could  maintain  ejectment  for  her  dower  notwitnstandingber 
conveyance,  and  although  she  had  arrived  at  fuQ  age  and  had  done  nothing  to  dis- 
afllrm  it 
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the  real  property  of  the  wife  with  great  Bolicitude,  bo  that  she 
should  never  be  obliged  to  part  with  it,  without  her  yoluntaiy 
oonseDt;  and  that  decreeing  i^gainst  the  hodband  in  such  case 
would  lay  her  under  a  necessity  to  convey  away  her  property, 
or  suffer  her  husband  to  remain  in  gaol  during  life.  After  this, 
Sir  J06SFH  JsEYLL  was  very  explicit  on  the  subject  that  the 
husband  was  bound  by  such  a  covenant,  and  decreed  accord- 
ingly. The  same  docUine  was  adopted  by  Lord  Bobltn,  in  7 
Ves.,  474^  and  again  by  Sir  William  Qrant,  Master  of  the 
BoUs,  in  7  Yes.,  476.  A  case  in  Pr.  in  Chan.,  and  one  in  Amb., 
495,  incline  the  other  way:  but  the  authorities  that  the  hus- 
band was  bound  by  such  a  *  covenant  and  of  such  long  _  ^ 
continuance,  we  might  have  safely  concluded  that  the  law  ^  ^ 
was  settled  But  Lord  Eldon,  in  8  Yes.,  605-614,  has  shaken 
the  authorities  on  this  subject,  by  considering  the  question  as 
unaetded,  and  by  declaring  that,  before  he  should  foUow  the  two 
cases  in  7  Yesey,  he  should  pause.  On  general  principles,  there 
can  be  nothing  that  ought  to  release  a  man  from  performing  his 
covenant,  when  he  covenants  that  a  third  person  shall  do  an  act 
over  whom  he  has  no  power  to  compel  him  to  do  it.  Such  a 
covenant  would  be  good  at  law,  on  which  the  covenantee  would 
recover  damages.  It  is  said,  argueiido,  that  it  was  impossible  for 
the  husband  to  perform  it,  when  his  wife  refused  to  join ;  but 
this  is  not  that  kind  of  impossibility  which  releases  from  the 
perfonnanoe  of  a  contract  It  must  be  a  thing  impossible  in  the 
nature  of  things  that  renders  a  contract  void.  If  A  covenants 
with  B  that  he  will  travel  on  a  journey  in  the  business  of  B 
with  full  speed,  and  that  he  would  arrive  at  the  end  of  his  jour- 
ney, it  being  one  hundred  miles,  in  one  minute;  such  covenant 
would  be  void,  on  the  ground  of  the  impossibility  of  perform- 
anca  But  if  A,  on  a  valuable  consideration,  covenants  with  B 
to  pay  him  five  hundred  dollars  in  one  month :  this  is  impoesi* 
ble  to  A,  for  he  is  not  worth  a  cent,  and  cannot  procure  it ;  yet 
he  is  not  released.  This  is  not  what  is  called  a  physical  impossi- 
bility, but  impossible  only  by  reason  of  the  particular  circum- 
rtanoes  under  which  A  was.  H  A  contracts  to  convey  White- 
«cre  to  B,  when  he  does  not  own  it,  intending  to  purchase  it,  so 

26 
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that  be  might  fulfill  his  contract,  and  then  find  it  is  imposfflble  to 
convey,  because  he  cannot  purchase ;  in  such  a  case  as  this, 
recoveries  have  been  repeatedly  had  at  law.  It  is  difficult  to 
conceive  why  a  court  of  chancery  should  refuse  to  interfere  on 
any  supposed  hardship  on  the  covenantor,  who,  with  his  eyes 
r«i  1  d^  ^P^^  ^^^  suffering  any  *  imposed  hardship,  no  fraud  being 
'-  ^  practised  upon  him,  is  willing  to  run  the  risk,  and  would 
be  liable  in  an  action  at  law  on  the  covenant  It  is  true  that  an 
application  in  chancery  would  fall  short  of  its  aim,  if  the  wife  con- 
tinue to  refuse  her  consent  Nothing  but  a  penalty  would  be 
inflicted  in  such  a  case,  and  of  course  the  plaintiff  would  be  no 
more  benefited  by  an  application  in  chancery  than  by  a  suit 
at  law. 

Although  a  married  woman  cannot  convey  her  real  property^ 
otherwise  than  by  fine,  yet,  if  she  had,  previous  to  marriage, 
conveyed  it  to  a  trustee,  in  trust  for  any  person,  she  will  be 
compellable  to  convey  to  such  appointee :  so  she  may,  before 
marriage,  convey  to  the  use  of  herself  with  remainder  to  the  use 
of  such  person  as  she  shall  appoint;  and  when  she  appoints, the 
appointee  is  entitled  to  property  so  conveyed.  2  Ves.,  190. 

In  these  States,  the  exception  of  a  wife's  capacity  to  convey, 
with  her  husband,  her  real  property,  obtains.  The  conveyance 
made  by  husband  and  wife  of  the  wife's  real  estate  may  be  by  any 
of  the  ordinary  modes  of  conveyance.  There  is,  therefore,  in  this 
country,  no  room  for  the  fiir-fetched  presumption  alluded  to.  (1) 

K  a  wife,  in  England,  should  convey  her  real  property  by  a 
fine  or  common  recovery  without  her  husband,  if  he  did  not 
afterwards  disagree  to  it,  she  and  her  heirs  would  be  bound,  the 
coverture  notwithstanding,  (a) 

In  the  case  of  her  conveying  her  real  properly  by  fine,  the 
idea  of  its  being  defective,  on  account  of  any  possible  coercion,  fji) 
is  laid  aside :  in  this  case  we  have  only  to  inquire  whether  any 
right  of  the  husband  is  affected  by  it :  most  certainly  it  deprives 
him  of  the  usufruct  of  such  property :  therefore  it  is,  that  he 

(a)  Bro.,  tit  Femme,  S8;  1  Co.,  48;  1  H.  Bl.,  8S4;  Oompton  t.  CdUinson. 
0)  1  Vm.,  »9 ;  Oo.  Lttt.,  8. 


(1)  See  note  to  page  199. 
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maj  disagree  to  the  oonvejance,  and  render  it  void.  By  his 
disagreement  to  the  oonveyanoe  of  bis  wife,  he  restores  to  himself 
the  freehold  of  such  estate,  which  he  holds  in  right  of  his  wife, 
*  during  coverture ;  and,  as  the  case  may  be,  to  the  curtesy  • 

estate  after  her  death,  during  his  life :  if  his  wife  should  ^ 
die  without  having  had  by  him  a  child  bom  alive  that  could 
have  inherited  the  estate  conveyed,  he  could  not,  after  her  death, 
have  avoided  her  conveyance ;  for,  in  that  case,  his  marital  rights 
could  not  be  affected  by  it :  if  he  do  not  dissent  to  the  conveyance 
of  his  wife,  he  waives  that  right,  and  no  person  can  complain. 

If  a  femme  covert  convey  her  real  estate  to  another,  upon  con- 
dition that  the  feoffee  re^nfeoff  her  when  she  demands  it :  if  after 
coverture  be  at  an  end  she  demand  the  reenfeoffment,  and  the 
feoffee  refuses,  the  condition  is  broken.  Bol.  Abr.,  846.  In  this 
case  there  is  no  marital  right  affected  which  it  is  not  in  his  power 
to  restore;  for  he  might  have  dissented,  and  this  would  have 
rendered  it  void ;  but  as  he  did  not,  it  is  good. 

The  husband  and  wife  are  joined  in  a  conveyance  that  the 
husband  may  convey  his  estate  therein,  which  lasts  at  least  during 
the  coverture;  and  the  wife  joins,  that  she  may  transfer  the 
fee.  (1)  If  the  husband  had  not  any  right  which  could  be  affected 
by  the  wife's  conveyance  of  her  real  property,  I  conceive  that  it 
would  not  be  in  his  power,  because  he  is  a  husband,  to  prevent 
her  from  conveying  effectually,  without  his  consent.  She  can  do 
no  act  without  his  consent,  which  in  any  way  impairs  his  rights ; 
but  if  no  rights  of  his  are  impaired,  there  is  no  reason  why  his 
consent  should  be  necessary ;  and  of  this  opinion  was  the  court, 
in  the  case  of  Compton  v,  Collinson,  where  the  husband  and  wife 
articled  to  live  separate ;  (a)  and  the  husband,  in  the  articles, 
renounced  all  right  to  the  usufruct  of  the  lands  of  his  wife ;  and 
she  conveyed  them  by  an  ordinary  mode  of  conveyance,  without 
her  husband  being  joined  in  the  conveyance. 

This  conveyance  was  holden  to  be  good,  on  the  ground  that 
the  husband  had  *  renounced  all  right  to  an  interest  in  _ 

her  lands,  and  therefore  no  right  of  his  could  be  infrin^\  d.  ^        ■* 

(a)  1 H.  Bl.,  840. 
(I)  Ela  V.  Card,  2  K.  H.  Bep.,  176;  Andrews  v.  Hooper,  13  Mass.  Eep.,  472. 
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The  opinion  of  the  coart,  in  this  casei  is  manifesdy  £>imded 
on  the  fitct  of , the  husband's  rennnciation  of  his  right.    Bj  las 
own  eovenanti  he  had  abandoned  the  nsnfrnct  of  his  wife's  real 
properly ;  and  remarkable  are  the  words  of  the  oourt^  when 
speaking  of  the  husband,  viz.,  the  authority  which  he  acquires 
by  his  marital  rights  to  direct  and  control  ber  acts,  is,  by  his 
covenant,  in  this  instance,  annulled.    The  basis,  on  which  Ae 
court  rested  their  opinion,  was,  that  his  right  to  control  her  cod- 
tracts  respecting  her  real  property,  was  at  an  end,  he  having 
abandoned  this  right  by  this  covenant;  she  might,  therefore, 
contract  as  she  pleased,  respecting  them,  alone.    So,  too,  for  the 
same  reason,  if  he  covenant  to  surrender  his  rights  to  her  perBon, 
she  may  so  contract  as  to  bind  herself    Perhaps  it  will  be  asked, 
why  do  we  not  then  find  conveyance  by  wives  of  their  real 
property,  to  take  effect  after  the  interest  of  tlieir  husbands  has 
ceased?  for,  in  such  case,  no  right  of  the  husband  could  be 
affected,  and  yet  no  such  conveyances  are  known.    I  admit  that 
there  is  no  such  practice  known  in  England ;  and  I  also  admit, 
that  no  right  of  the  husband  could  be  affected  by  such  conveyance. 
The  reason  why  we  find  no  such  case,  is  this :  there  is  a  stubborn 
maxim  of  common  law,  that  must  forever  prevent  such  a  practice^ 
viz.,  that  a  freehold  estate  cannot  by  deed  be  created,  to  oommenoe 
m  Juturo.    I^  therefore,  a  wife  should  convey  her  estate  to  any 
person  in  fee  simple,  or  fee  tail,  or  for  life,  when  ber  husband's 
estate  should  therein  end,  it  would  be  utterly  void  by  force  of 
this  maxim.    It  is  true,  that  the  enjoyment  of  a  freehold  estate, 
by  way  of  remainder,  may  be  postponed  until  a  particular  estate 
therein  has  expired :  as  A  may  grant  to  B  an  estate  for  life,  with 
remainder  over  in  fee  to  0,  and  his  heirs  forever ;  in  this  case, 
C's  enjoyment  *  of  his  estate,  so  given,  is  postponed  until  (-^j.^m 
B's  estate  is  at  an  end.    It  may  then  be  asked,  why  may  ^ 
not  a  wife  convey  the  fee,  limiting  it,  by  way  of  remainder,  on 
her  husband's  estate  for  life  therein  ?    This  she  cannot  do ;  for 
we  are  again  met  by  another  unyielding  maxim  of  the  commoa 
law :  Every  remainder,  to  be  good,  must  be  created  at  the  same 
time,  when  the  particular  estate  is  created,  on  which  it  is  limited ; 
but,  in  the  case  put,  the  particular  estate  of  the  husband  com- 
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menced  on  the  marriage;  and  the  remainder  limited  thereon  by 
the  wife  arises  afterwards.  K  it  were  not  for  the  operation  of 
these  two  maxims^  I  can  see  no  reasonable  objection  that  conld 
be  made  to  the  convejrance  of  a  wife,  by  fine,  of  her  real  property, 
the  enjojrment  of  which  was  to  commence  when  her  husband's 
estate  therein  is  at  an  end ;  for  no  marital  right  of  his  is  affected 
by  such  oony^ance:  and  her  situation,  as  to  coercion,  is  no 
consideration  in  law,  when  she  conveys  by  fine.  The  maxim, 
that  an  estate  of  freehold  cannot  be  created  by  deed,  to  commence 
inJviurOf  I  apprehend,  is  not  law  in  Connecticut;  for  we  have 
a  statute  which  declares  that  no  estate,  either  in  fee  simple,  fee 
tail,  or  any  less  estate,  shall  be  given,  by  deed  or  will,  to  any 
peison  or  peraons  but  such  as  are  in  being,  or  the  immediate 
descendants  of  such  as  are  in  being.  This  certainly  implies,  that 
an  estate  in  fee  may  be  given  by  deed,  not  only  to  persons  iu 
beings  but  also  to  their  immediate  descendants,  who,  at  the  time 
of  giving  the  deed,  were  not  in  being.  In  this  way  a  freehold 
estate  may,  by  deed,  commence  in  Jiituro.  Our  law  has  placed 
deeds  and  wills,  in  this  respect,  on  the  same  footing ;  that  which 
would  be  executory  devise  in  a  will  in  England,  would  be  a  good 
conveyance  by  deed  here.  That  maxim  being  removed,  I  know 
of  no  reason,  in  Gennecticut^  why  a  wife  may  not  convey  her 
estate  without  her  husband,  to  be  enjoyed  at  some  future  period, 
so  as  it  will  not  infringe  *  upon  his  rights ;  provided  that 
fotare  time  is  not  extended  beyond  the  limits  prescribed  ^  ^ 
by  the  aforesaid  statute. 

When  real  property  comes  to  the  wife,  by  devise  or  descent, 
it  vests  in  her;  and  I  have  seen  no  case  which  supposes  that  the 
husband,  by  his  dissent  to  aecept  it,  can  divest  her  of  it;  yet, 
when  a  wife  purchases  land,  in  the  limited  sense  of  that  word, 
by  her  own  contract,  although  the  estate,  by  her  purchase,  vests 
in  her,  yet  the  husband  may  divest  the  whole  estate,  by  his 
diai^reement  to  it  This  is  not  a  case  that  will  often  happen, 
since,  by  the  purchase,  he  is  entitled  to  the  usufitict,  and  the 
Qoutract  of  his  wife  cannot  be  enforced  against  her ;  so,  that  in 
most  cases  he  wiU  reap  a  benefit  from  such  purchase,  without 
being  exposed  to  any  inconvenience.    But  his  rights  might  be 
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affected,  if  he  were  oompelled,  against  his  will,  to  be  tenant  for 
life  of  the  estate;  for  he  would  be  compelled  to  pay  taxes,  sup- 
port fences,  &c.,  to  prevent  injury  to  others ;  and  in  case  of 
permissive  waste,  he  would  be  liable  to  the  reversioner,  wbich 
might  be  of  more  detriment  than  the  estate  was  of  advan- 
tage. (1) 

It  is  consistent  with  the  principles  before  laid  down  in  this 
chapter,  that  he  should  have  the  power  of  dissenting  from  such 
purchase ;  and,  in  case  of  a  lease  to  the  wife,  rendering  rent,  the 
case  is  still  stronger,  for  the  rent  might  often  exceed  the  profits 
of  the  estate. 

If  a  femme  covert  execute  and  deliver  a  deed  of  her  real  pro 
perty,  and,  after  the  death  of  her  husband,  re-deliver  it,  this  act 
establishes  the  deed ;  it  is  not  necessary  that  it  should  be  re^e 
cuted  or  reattested.  The  ground  on  which  the  opinion  of  tlie 
court  seems  to  rest  was,  that  the  delivery  by  her,  when  a  femm 
covert^  was  utterly  void;  but  after  coverture  ceased,  she  was 
competent  to  deliver  the  deed,  which  made  it  a  valid  deed.  But 
r*i  1  Ql  ^*^  ^^*  ^^  execution  of  the  deed,  during  coverture,  void  ?* 
'■  ^  How,  then,  does  the  delivery  of  a  void  instrument  render 
it  valid?  It  seems  to  me  that,  as  to  real  property,  the  deed  of  a 
Jemme  covert  is  not  void,  but  voidable;  and  the  re-delivery,  after 
coverture  .is  at  an  end,  is  a  ratification  of  this  voidable  instru- 
ment Cowp.,  201.  (2) 

(1)  It  is  a  well-settled  doctrine  that  a  fBtnme  covert  may  take  lands  by'  porchaBe, 
fbr  this  infringes  upon  no  marital  right  of  the  hnsband,  nor  does  it  in  anj  way 
prejudice  his  separate  property.  If  he  is  silent  with  respect  to  the  purchase,  the 
law  will  presume  it  to  have  been  made  for  his  benefit,  and  he  wffl  be  bound  bj  it 
If  he  does  not  wish  to  assent,  the  rule  is  that  he  must  express  hir  disagreement  to 
the  purchase.  It  should  be  borne  in  mind,  however,  that  this  is  no  infiringement 
of  the  general  rule,  that  a  femrnt  eovert  shall  not  bind  herself  by  contract,  for  it  is 
in  her  power,  even  though  the  husband  should  affirm  the  contract^  to  waive  it  after 
the  determination  of  the  coverture,  and  then  she  will  not  be  bound.  If  the  hoa- 
band  dissent  from  the  purchase,  it  is  held  in  England  that  he  may  maintain  trover 
for  the  purchase-money.  Granby  «.  Allen,  1  Ld.  Raym.,  224:  see,  also,  Baxter  t. 
Smith,  6  Binn.,  427 ;  Jackson  v.  Carey,  16  John.  Bep.,  302. 

(2)  The  deed  of  a  married  woman,  except  where  the  statutes  of  ihe  State  give 
her  power  to  convey,  is  held  to  be  absolutely  void.  See  C6noord  Bank  «.  Bellis,  10 
Cush.,  276;  Thomdell  «.  Morrison,  26  Penn.,  326;  and,  also,  note  to  page  199 
ante. 
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•CHAPTER  IX.  [*120] 

ThS    yVlW^B    XXBCUTTKG  A  POWSB.      ThB    CONVEYANCE    OF    THE 

RxAi.  Pbopxbty  of  the  Wife  bt  the  Husband.     The 

'POWKR  OF  THS  WiFE  TO  WAIVE  OB  AFFIBH  HEB  CONTBACTB 
▲FTBB  COVEBTUBE.      ThE   WiFE's  RiGHT  TO  AbBEABAQES  OF 

Rbnt  of  HEB  Land,  incubbed  dubino  Covebtubb.    Heb 

BKINQ    BELEA8ED  FBOH  ANT  LlABIUTT  TO  PAT   RbNT   INCUB- 

bkd  dubino  covebtube,  bt  fobce  of  a  gontbact  befobe 
Covsbtubb  to  pat  Rent.     And  the  Husband's    Poweb 

OYSK  AN  AnNUITT  BELONGINO  TO  HBB  BEFOBE   CoVEBTUBE. 

A  ifATtT^Tim  woman  can  execute  a  power  or  authority  without 
her  husbaiuL  If  she  have  lands,  as  trustee  for  another,  with 
power  to  dispose  of  these  lands,  she  may  execute  this  power  by 
conveyance,  and  that  without  her  husband.  K  she  have  power 
to  dispose  of  them  to  whom  she  pleases,  she  may  dispose  of  them 
to  her  husband* 

It  seems  to  be  a  doctrine  not  to  be  contested,  that  a  wife  may, 
without  her  husband,  execute  a  naked  authority,  whether  given 
before  or  after  marriage ;  so,  when  lands  are  vested  in  her  to 
convey,  on  a  condition,  she  may  convey.  The  reason  given, 
why  she  may  do  this,  by  that  very  eminent  lawyer,  Mr.  Hargrave, 
I  apprehend  to  be  a  sound  one ;  (a)  and  such  as,  if  suffered  to  be 
operative  in  all  cases  of  husband  and  wife,  will  lead  to  more  just 
conclusions  than  are  often  found  in  many  cases  on  this  interest- 
ing subject  The  reason  given  is,  that  her  husband  can  receive 
no  prejudice  from  her  acts;  but  if  his  consent  were  necessary, 
great  prejudice  might  arise  to  others.  (1) 

(a)  WllUam  Jonet,  197, 188. 


(1)  Peaoodc  v.  Monk,  2  Yei.,  191;  Ela  «.  Owd,  2  N.  II.  Rep.,  176;  l*free  «. 
WOliAiiifl,  3  Bibb,  368 ;  4  Bibb,  430.  So  where  the  wife  has  an  interest  in,  and 
aotfaoiit7  to  ezecQte  the  power,  if  the  authority  is  ooDateral  to  the  interest,  she 
may  ezecnte  it,  because  the  authority  and  interest  are  as  much  disconnected  as 
though  Uiey  were  vested  in  different  persons.  But  where  the  husband  and  wifb 
have  a  Joint  power  to  appohit  the  wife's  estate  by  a  formal  deed,  and  they  agree  to 
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*I  have  laid  it  down  as  law,  that  if  the  l^al  tide  of 
'-  ^  land  be  vested  in  a  wife,  as  trustee  for  others,  that  she  can 
convey  it  to  the  cestui  que  inut^  withoat  her  husband ;  yet  it  must 
be  admitted  that  there  has  been  a  different  opinion  among  judges 
on  this  point  (1)  In  the  case  of  Daniel  v,  TTpIey,  reported  in 
William  Jones,  187,  Jones  supposed  that  she  could  not,  whilst 
Whitelock  and  Doddridge  held  she  could.  It  seems  to  me 
that  the  latter  opinion  is  correct,  and  in  unison  with  the  before 
mentioned  opinion  of  Hargrave.  What  possible  prejudice  can 
there  be  to  the  husband,  if  her  conveyance  in  such  case  is  holden 
to  be  valid  ?  True,  indeed,  if  the  maxim,  that  the  wife  has  no 
existence  during  the  coverture  and  is  destitute  of  voUtion,  be 
well  founded,  she  could  not.  But  these  maxims  equally  militate 
against  her  power  to  execute  a  naked  authority ;  but  this  power 
is  not  questioned.  A  married  woman  may  be  guardian ;  and 
her  receipt,  separate  from  her  husband,  is  good.  IS  Vee.,  617. 
The  conveyance  of  the  real  property  of  the  wife,  by  the  husband, 
operates  only  to  convey  his  interest  therein,  although  the  deed 
of  conveyance  should  be  of  the  fee ;  and  the  wife  or  her  heirs 
may  enter  thereon,  on  the  death  of  the  husband.  And  the  case 
is  the  same  if  she  joins  with  him  in  the  alienation,  unless  it  was 
by  fine  or  common  recovery,  or  a  lease  for  three  lives,  or  twenty- 
one  years,  in  pursuance  of  the  statute  of  Henry  Vm ;  but  if  a 
wife,  in  this  country,  should  join  with  her  husband  in  any  ordi- 
nary mode  of  assurance  of  her  real  property,  she  would  be 
bound. 

If  an  estate  be  conveyed  to  husband  and  wife,  the  wife,  after 
the  death  of  the  husband,  or  her  heir,  may  waive  it.  (2) 

A  leases  to  B  and  0,  husband  and  wife ;  the  husband  commits 
waste  and  dies ;  the  wife  affirms  the  lease  by  occupying  the  land 
she  will  be  liable  for  the  wadte  committed  by  the  husband :  othe^ 

sell  it,  the  agreement  is  not  binding  npon  the  woman.  Martin  v.  MitcheU,  2  Jac.  & 
Walk.  Kep.,  425;  and  see  also  4  CrQise*6  Dig.,  20;  Sugden  on  Powers,  14S. 

Under  the  Revised  Statutes  of  New  York,  a  married  woman  may  execute  a 
power,  either  hy  grant  or  demise,  according  to  the  authority  given  by  sodi  power. 
Strong  V.  TVilkins,  1  Barb.  Gh.,  9;  Wright  v.  Tallmadge,  15  N.  Y.  (1  Smith),  SOT. 

(1)  2  ITent's  Com.,  161 ;  Bamaby  «.  Griffin,  3  Yes.,  266. 

(2)  Bac  Abr.,  tit  Baron  and  Fomme,  1 :  see  Jackson  «.  Carey,  16  John.  lU,  301 
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wise,  if  she  waive  the  poesesaion,  as  she  may.    When  the  wife 
joins  with  her  husband  *  in  such  conveyance  of  her  land,  ^      _ 
which  does  not  bind  her,  she  may,  by  an  agreement^        ^ 
thereto,  after  the  death  of  the  husband,  render  it  valid :  as  where 
the  husband  and  wife  leased  her  estate  for  forty  years,  this  con- 
tract did  not  bind  her ;  and,  after  the  death  of  the  husband,  she 
might  enter  thereon  without  any  more  impediment  than  if  she  had  ' 
never  leased  it ;  but^  on  his  death,  she  agrees  to  it;  she  renders 
the  lease  valid,  and  is  entitled  to  the  rent  reserved,  and  all  the 
arrearages  of  rent  incurred  in  the  lifetime  of  the  husband,  (a)  (1) 
It  is  not  easy  to  discover  upon  what  principles  she  is  entitled  to 
the  arrearages  of  rent:  for,  if  the  husband  had  leased  it  alone,, 
it  would  have  been  a  valid  lease  during  his  life,  and  he  would- 
be  entitled  to  the  rent  which  accrued  during  the  coverture,  and^ 
on  his  death,  his  representative  would  be  entitled  to  all  the 
arrearages  of  rent  which  grew  during  coverture,  the  rent  coming 
in  lieu  of  the  land ;  and  how  joining  with  the  wife  should,  in 
this  case,  make  any  difference,  it  is  difficult  to  understand,  unless 
we  consider  the  husband  and  wife  joint-tenants  of  the  lease,. and. 
the  wile  is  then  owner  of  the  rent  by  the  jus  aocresoendi. 

It  is  laid  down  in  the  year  book  of  2  Henry  lY,  19th  page, 
that,  if  a  lease  be  made  to  husband'  and  wife  jointly,  rendering 
Tent,  if  the  husband  die,  and  the  wife  agree  to  Ule  lease,  debt 
lies  against  her  for  all  the  arrears  incurred  during  the  coverture. 
That  she  may  agree  to  the  lease,  and  become  thereby  liable  for 
all  the  rent  which  should  accrue  after  the  death  of  the  husband, 
there  is  no  doubt ;  but  that  her  acceptance  should  render  her 
liable  for  rent  in  arrears  at  her  husband's  death  is  opposed,  as  I 
apprehend,  to  the  law  of  baron  and  femme  in  other  cases.  If  a 
feomie  lessee,  rendering  rent;  marry,  and  rent  be  incurred  during 

(0)  1  B6n.  Alir.,  Ma. 

(1)  Ba&Abr^  tit  Leaaefl  and*  Terms  fbr  years,  0.  So,  if  hosbuid  and  wife  make 
»Jease  of  iha  wife's  land  without  anj  reeenration  of  rent;  tiiis  i»  a  good  lease  by 
both  during  oaverlure,  and  the  wife  may  aiBrm  it  after  tlie  dissolution  of  the  oover* 
tore  by  aooeptaace  of  rent  or  bringing  an  action  of  waste.  Oro.  Eliz.,  112.  If  the 
wife  die  after  the  diasolntion  of  the  ooTertare,  the  right  to  aooept  rent  and  affirm 
tha  lease  win  descend  to  her  issue  or  heir.  3  BaUi,.2U;  Rofl.  Bfop^  403 ;  4  Cruised- 

Dign  B6,  87. 
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the  corettat^  although  it  was  her  own  contract  to  pay  the  rm% 
QQi  7^^  *  ^^  ^  diBcharged,  on  the  death  of  her  hnaband,  from 
*-  -'  paying  the  rent  which  aocraed  during  the  covertiirot  and 
the  hosbeAd'e  executor  is  liable;  fbr,  as  the  hushaad  hastheflob 
benefit  of  the  lease,  the  debt,  by  law^  k  transferred  to  him.  Ila 
husband  had,  daring  the  coverture,  the  exclusive  benefit  of  the 
lease ;  he  alone,  therefore,  is,  by  law,  liable  to  pay  the  rent  (1) 
The  wife  may  agree  to  any  conveyance,  after  the  death  of  her 
husband,  which  was  made  to  them  during  the  coverture,  a&d  m 
then  liable  to  all  charges  to  which  such  estate  was  subject:  As 
in  case  of  a  lease  to  the  husband  and  wife,  rendering  rent;  if  she 
agree,  after  her  husband's  death  she  must  pay  the  rent  resenred; 
or  if  husband  and  wife  lease  the  land  of  the  wife,  finr  a  oertaio 
rent,  and  she  aooepts  the  rent,  after  the  coverture  is  at  an  end,  it 
is  evidence  of  her  agreement  to  the  lease,  (a)  If  a  woman  be  i 
lessee  for  life,  or  years,  paying  rent,  and  she  manies^  the  rentfai 
arrear,  like  other  debts  of  the  wife,  remains  the  debt  of  the  wiih, 
and  she  must  be  sued  with  her  husband;  and  in  case  of  his  death, 
before  such  debt  is  paid,  she  is  liable,  and  not  his  executor;  bat 
for  the  rent  in  arrear  during  the  coverture,  the  hnsband  is  alone 
liable :  in  case  of  hid  death,  his  executor  is  liabk^  and  net  the 
wife,  for  such  rent  ih  arrears.  A  principle  is  here  found,  whid, 
perhaps,  is  not  to  be  found  in  any  other  branch  of  oUr  law.  The 
creditor,  without  his  consent^  is  compelled  to  change  his  debtor; 
and  the  wife,  by  marriage,  is  discharged  from  her  covenant  tc 
pay  the  rent,  Which  is  hicurred  during  the  coverture,  and  the 
husband  is  substituted  debtor  instead  of  the  wife,  (p) 

(gS  Hon.  AHm  8I»:  Od  LfH.,  SB. 

9)  1  BoU.  Abr.,  asi;  T.  Baj,  S;  1  hvf.,  SB. 


(1)  Ab  the  wife,  after  the  oovetlare  ia  dtaAlved,  may  afflbrm  or  reject  the  leiie, 

'■DBy  fn    IAIU1BI9|  BWMWIB  IB  1B0  pOOnRm  OI    Ml  UII||11UM   itO&BKKXft  1080001  «v  ou  lOWUH) 

from  the  time  of  raoh  aflirasnoe;  Iwit  as  ehe  is,  l^  bMir,  4iaabled  Dram  maldbgflnj 
MadiiigooBtraot  ditria^  oovertare^  it  seems  a  oentradtolieii  !■  teMM  to  say  Um4  ^ 
ber  aflrmaaoe,  die  gives  eiM  to  the  oontraet  from  the  time  of  its  original  teotptei 
and  thereh^  su^ects  herself  to  answer  for  a  oaose  of  aetien  aoeraing  i^M^t  h>r 
arisn^  60  oMfrtutfis  whOe  U  «r*s  entirely  out  of  her  poirair  to  eatitoaet  Theooif*^ 
doetime  is  beUeved  to  be,  that  the  afflrmanee  is  hi  eflfeet  a  new  oontraok,  oo^ 
imposing  upon  her  tiie  duties  of  lessor  or  lessee  from  the  time  of  the  affltmtfiQa 


^ 
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In  BolL  Abr.y  848,  it  is  said,  if  a  lease  be  made  to  baron  and 
femme,  reserving  rent,  and  rent  be  in  arrear,  the  action  may  be 
brought  against  both.  This  rule  is  opposed  to  the  principles 
which  goyem  in  the  law  of  baron  and  femme.  It  is  the  duty 
of  the  baron  alone  to  pay  the  rent;  for  he  alone,  during  the 
coverture,  has  the  benefit  of  the'*  lease.  No  point  is  better 
settled  than  this :  that,  where  A  leases  to  B,  dL  femme  sole,  '•  ■' 
reserving  rent,  and  B  marries,  no  action  can  be  maintained  against 
B.  It  is  a  well-known  singular  feature  in  the  law  of  baion  and 
femme,  that,  by  the  marriage,  the  lessor  is  obliged  to  change  his 
debtor ;  and  no  action  will  lie  against  the  wife,  on  this  lease,  after 
coverture  is  ended  by  the  death  of  the  husband,  for  rent  which 
accrued  during  the  coverture;  but  the  action  must  be  brought 
against  the  executors  of  the  husband ;  and,  in  case  of  a  lease  to 
a  femme  during  coverture,  the  reason  for  her  non-liability  is,  at 
least,  as  strong  as  in  the  case  of  a  lease  before  coverture. 

The  husband,  notwithstanding  his  power  over  the  choses  of 
his  wife,  cannot  release  a  contract  made  with  her,  to  take  effect 
after  coverture  is  at  an  end.  If  0  contract  with  B  that,  if  she 
will  marry  A,  and  should  survive  him,  that  he,  C,  will  pay  her 
£1,000,  A  cannot  release  C  from  this  contract  And  why  should 
he  have  such  power?  He  has  no  interest  in  that  contract,  and 
never  can  have.  And  so,  too,  in  the  case  of  an  annuity  to  the 
wife,  for  the  life  of  the  wife,  the  husband  is  entitled  to  the  avails 
of  this  annuity  during  coverture ;  yet  he  has  no  power  to  release 
it,  if  she  survive  her  husband*  If  A  should  covenant  with  3> 
that  he,  A,  would  pay  to  0,  who  is  a  femme,  a  yearly  rent,  and 
C  marries,  her  husband  cannot  release  A  from  his  covenant;  for 
it  is  not  made  with  him  or  his  wife;  neither  has  he  any  remedy 
to  recover  on  the  covenant  8  Bulstrode,  29.  (1) 

(1)  Where  it  appeftn^  fh>m  the  settlement  of  an  annuity  upon  Hie  wife,  that  it 
was  intended  for  her  separate  and  ezduaive  uae,  equity  will  ^ve  effect  to  the  inten- 
tion of  the  testator,  and  give  to  the  wife  the  diyidenda  of  such  her  separate 
pn^r^.  Hartley  «.  Hurlei  5  Ves^  640;  18  id.,  484.  Bat  the  intention  to  deprive 
the  husband  of  any  benefit  from  the  annuity  must  be  olsar,  or  he  will  be  ratiUed  to 
the  interest  Thus,  wbatt  a  testator  gave  to  hie  daughter,  a^Jmime  covtrt,  a  legaoy 
of  £S00  to  be  paid  to  her  by  his  son,  as  fdlows,  vie.:  the  interest  to  be  paid  lo  her 
smraa&y  during  iSb»  ezietonoe  of  Oie  oovertura,  and  the  principal  sum  to  be  paid  to 
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The  neglect  of  the  husband  maj  defeat  the  estate  of  the  wife 
as  ^here  the  oontinaance  of  her  estate  depends  upon  her  fulfill- 
ment of  some  express  condition,  which,  if  the  husband  neglect 
to  fulfill,  the  estate  of  the  wife  is  lost:  (a)  As  if  an  estate  be 
conveyed  to  the  wife,  before  or  after  marriage,  rendering  rent^  on 
condition  to  be  void;  if  the  rent  be  not  paid  according  to  the 
r»i  9K\  *®^™^  specified  in  the  *  conveyance,  and  the  husband  does 
^  -'  not  pay  the  rent  as  agreed,  the  estate  is  lost  to  the  wife; 
but  when  he  does  not  fulfill  a  condition  in  law,  she  is  not  preju- 
diced: As  in  case  of  a  wife,  lessee  for  life,  or  years;  the  husband 
neglects  to  perform  the  condition  of  fealtjr  annexed  by  law  to 
every  such  estate,  but^  on  the  contrary,  sell  the  estate  in  fee 
simple^  which  works  a  forfeiture  of  his  estate  therein ;  but  it  does 
not  prejvKlice  her.  {b) 


[n26]  ♦CHAPTER  X. 

Of  TBoeA  Cases  whxsb  thb  HusBAim  must  join  with  thi 
Wrrm  rzf  a  suit  ;  and  those  where  he  icay  jots  hsb  ob 

not,  at  his  SLBCnON  ;  and  of  those  WHSBE  the  HuSBiSD 

AND  Wife  must  be  sued  jointly. 

OuB  next  inquiry  shall  be,  in  what  cases  the  husband  most  join 
with  his  wife  in  a  suit,  and  when  he  may  join  her  or  not  at  bis 
election,  and  when  a  husband  and  wife  must  be  sued  jointly 

(OO  Co.  Litt.,  M6,  (»)  Co.  LitL,  188 


her  whenever  she  should  become  single,  or  to  her  hean  after  her  deoMae,  it  wtf 
held  that  the  wife  had  not  a  separate  estate  in  the  interest  of  the  legacy.  Fitch  f» 
Ayr,  2  Conn.  Bep.,  143.  And  a  deviae  hi  trust,  to  sell,  and  ontof  the  prodood  "to 
purchase  m  the  trustee's  name  an  annuity  of  £80  for  the  life  of  the  wife  of  D,  and 
to  pay  the  same  to  her  and  her  assigns,"  was  held  not  to  ezdude  the  hnsbud, 
though  living  apart  ftom  his  wife.  Dakins  «.  Beresford,  1  Chan.  Cas.,  IH.  So  a 
direction  "to  pay  to  her,  to  and  for  her  own  use,"  or  "  to  her  own  use  and  benefit,'' 
will  not  exdude  him.  Jacobs  «.  Amyatt,  1  Madd.,  376;  3  Bro.  Gh.  Gas.,  383.  Bat 
a  direction  to  a  married  woman  *'  fbt  her  oWn  use  and  at  her  own  disposal,"  Tests 
in  her  a  separate  estate ;  and  a  bequest  to  a  woman  of  a  f^nd,  with  the  interest 
tfaereoo,  to  be  vested  in  trustees,  the  income  arislBg  therefiDm  to  be  for  her  sc^  ose  and 
benefit^  vests  the  capital  for  her  separate  use.  Adamson  v.  Armytage,  19  Yee^  416. 
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In  all  cases  where,  on  the  death  of  the  husband,  the  cause  of 
action  would  survive  to  the  wife,  the  husband  and  wife  ought  to 
join.  (1) 


(1)  For  Btatatory  jworisbiiB  of  different  States,  as  to  the  Joinder  of  husband  and 
wife,  see  note  to  phge  191. 

Where  the  cause  of  actkm  accrued  to  the  wife  before  marriage,  the  husband 
cannot  recover  in  an  aotkm  in  his  own  name,  without  joining  with  his  wife.  If  orse 
V.  Sari,  13  Wend.  Bep.,  2)1.  The  husband  of  a  femme  covert^  guardian  in  soccage, 
must  join  with  her  in  actions  brought  in  her  right  as  guardian.  B3rme  «.  Van 
Hoeaen,  6  John.  Bep.,  66;  and  a  husband  cannot  be  sued  alone  for  the  debt  of  his 
wife,  contracted  before  marriage.  Angell  v.  Felton,  8  John.  Bep.,  149. 

The  case  of  Dttle  •.  Kejes  and  Tr.,  24  Vt,  121,  makes  a  dear  distinction  between 
a  liability  incurred  by  the  wife  before  marriage  and  a  cause  of  action  accruing  to 
the  husband  after  marriage  in  relation  thereto. 

The  case  was  vnddfUatua  asmmpait  for  money  paid  bj  the  husband,  on  a  note 
signed  by  the  wife,  as  surety,  before  marriage.  It  was  objected  that  the  action 
dioold  have  been  brought  in  the  name  of  husband  and  wife,  and  that  it  could  not 
be  sustained  in  the  name  of  the  husband  alone.  The  court  say:  "It  is  evident 
that  no  r^t  of  action  on  this  matter  existed  at  the  tame  of  the  marriage.  There 
was  simply  a  liability  on  her  part^  and  which  liability  was  afterwards  imposed  upon 
the  plaintiff  by  his  marriage.  A  rig^t  of  action  accrued  only  on  the  payment  of 
the  money  in  discharge  of  that  liability.  If  the  money  had  been  paid  by  her  before 
marriage,  the  cause  of  action  would  have  accrued  whilst  sole,  and  she  must  then 
have  joined  in  the  action,  as  in  case  of  his  dea&  the  right  of  action  would  have 
sunrived  to  her.  And  possiUy  she  might  have  been  joined,  if,  after  marriage,  the 
daim  had  been  pud  fhmi  her  separate  estate.  But  where  the  right  or  cause  of 
aotioD  accmes  during  coverture,  as  in  this  case,  on  the  payment  of  the  money  in 
^Bsdiarge  of  the  debt,  the  husband  may  sue  alone.  So,  if  the  right  of  action  is 
inchoate  before  marriage  and  consummate  after,  he  may  sue  alone  or  join  the  wife. 
In  no  case  must  she  be  joined  except  where  the  cause  of  action  would  survive  to 
her.  And  as  the  money  in  this  case  was  advanced  by  the  husband  hi  his  own 
right,  and  in  disdiarge  of  a  personal  obligation  resting  upon  him,  we  do  not  see 
that  the  cause  of  action  would  survive  to  her  on  the  death  of  her  husband.  It  is 
manifest  his  personal  release  would  have  disdiarged  this  debt,  on  the  ground  that 
the  legal  interest  in  the  contract  was  vested  in  him,  and,  having  this  legal  mterest, 
he  can  sustain  this  suit  alone,  dting,  in  support  of  the  effect  of  such  release,  Ohitty 
on  Plea,  29;  McNeilage  v.  Holloway,  1  Bam.  A  Aid.,  224.'* 

The  doctrine  of  this  case  is  sustained  in  Pierce  etta.v,  Dustin,  4  Foster  (N.  H.) 
Bep.,  417.  It  was  held,  in  that  case,  that,  when  the  undertaking  is  express  to 
hueband  and  wife,  the  consideration  moving  partiy  fh)m  the  husband  and  partiy 
from  the  wife,  the  wife  may  join  with  the  husband  in  the  suit;  and  Norse  «.  Wells, 
4  fiam.  t  Aid.,  739,  was  dted.  But  when  the  consideration  moves  partiy  from  the 
hnahand  and  partly  ftrom  the  wife,  and  the  promise  is  not  express,  byt  implied,  the 
aoQtt  say  that  the  law  would  appear  to  be  otherwise,  and  dte,  in  support  of  this 
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As  in  a  case  to  leooyer  lands  claimed  by  the  wife,  (1)  or  ia 
an  actioD  <»i  a  note  of  hand,  given  to  the  wife  bdbre  mar - 


latter  difltizictioii,  The  DinpeiB  of  Timbridge  9.  Wells,  2  WD^  It  was  held, 

in  MagnidSr  tr.  Stewart^  4  How.  ICaa.  Bem  304,  thal^  when  the  ligfat  of  actkn 
would  soiTiTe  to  the  wifo^  ahe  moat  be  jomed;  when  it  would  aoti  ahe  mut  do( 
be  joined  in  an  action  by  tbe  hnaband. 

With  reepect  to  the  inteieet  of  a  mamed  wooDan  in  the  distrilNrtiTe  portion  of  a 
deoeaaed  peraon'a  eatata,  it  waa  held,  in  HeBdenon  e.  Giqr,  6  Sued,  a  Manhill, 
209,  that^  if  the  aame  aoorue  after  marriage,  the  husband  maj  sue  Sat  italoae;  and 
in  the  case  of  a  legacy  aoGming  to  the  wife,  mahm  before  or  daring  oovsrtnre^  it 
was  held  hi  ICassachoaetta  that  the  huoband  naj  aoe  in  his  ownrig^t  Hapgoodt. 
Honghton,  2S  Pick^  480.  Bnt  in  Kentucky  (13  B.  Moor.,  2)3)  tt  was  held  tiMt^  in 
an  actkm  to  recorer  the  wife's  intsreet  in  a  residaaiy  dsvise^  the  husband  sad  wife 
must  join. 

In  the  case  of  Borst «.  Spehnan,  4  Comat.,  284^  it  waa  bdd  that»  whers  aa  obli- 
gation is  taken  to  the  husband  and  wift^  or  to  the  wife  aloM^  with  thehusdaiMfs 
assent^  it  snnriTes  to  the  wife  as  against  the  zepreseatati^ea  of  tbe  hnsband;  lad 
this  is  the  rule  at  law  as  well  aa  in  equity.  And  that  in  sooh  oaae  the  fem  of  tbe 
security  implies  a  design  on  the  part  of  the  husband  to  benefit  the  wife^  and  the  I»v 
will  give  effect  to  the  intention  where  the  interest  of  ereditora  ia  not  alfeetod. 

And  it  was  also  held  tbat^  where  the  defendants  had  exeouled  a  leeeipt  tot 
married  woman,  expressing  that  they  had  reoeiTed  various  denanda  ftosti  her  for 
odlection,  and  agreeing  to  aooount  to  her  when  th^ahould  be  ooDeofeed,  in  aaaotian 

had  by  her  and  her  second  husband,  to  reeorer  the  proceeds  of  tbe  demsads,  tint 
the  receipt  was  evidenoa  against  the  defendanta  either  that  the  aeeuiities  belosged 
to  her  in  her  own  right  or  that  the  oontraot  waa  made  by  them  with  her,  wA  th» 
knowledge  and  approbation  of  her  huaband. 

In  PhaUiskirk  and  wife  a.  Pluctoell,  2  Maole  St  Selw.,  393,  a  promissoiy  nofeeirtt 
Blade  payable  to  a  fwtme  ooosH;  and  the  eourt  held  that,  prima  fmeU,  she  wm  the 
meritorious  cause  of  actkm.  GbuK^'s  Married  Women,  8»  6,  0. 

It  was  held,  in  Hoy  «.  Bogers,  4  Monr.,  that  an  obUgatbn  to  a  man  aod  his  wife 
surviTes  to  her  on  his  death,  and,  on  her  seooud  marriage^  the  action  disll  be  in  tiie 
naoie  of  her  second  husband  and  herself,  by  her  new  name. 

(1)  Decker  «.  liyingstod,  16  John^  479. 

In  trespass,  qwKre  dattsum  freffit,  husband  and  wife  cannot  mahitain  an  aciioQ 
Johitly,  unless  it  appears  that  the  wife  had  some  interest  in  the  dose.  Header  r 
Stone,  1  Mete,  147. 

Where  a  married  woman  had  the  actual  possession  of  real  pn>pertj,  held  to  ber 
separate  use,  and  was  wrongfblly  ejected  therefrom,  she  may,  under  the  114th 
section  of  the  Code,  maintain  an  action  in  her  own  name  to  recoyer  posBessioo. 
Darby  e.  Callaghan,  16  N.  T.,  71. 

Held,  that^  in  an  action  under  the  Code  to  recover  real  property,  cenesponding 
to  the  former  action  of  ejectment,  when  the  wife  is  the  owner  <^  the  fee,  and  the 
husband  tenant  by  the  curtesy  initiate,  the  husband  and  wife  may  J<»n  in  theactioB. 
Ingraham  a.  Baldwin,  12  Barb.,  9. 
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riage;  (1)  or  any  contract  made  with  the  wife  before  coverture ; 
(2)  or  any  injury  done  to  her  property  before  marriage,  (a)  (8) 
Afl  where  her  lands  have  been  treBpassed  upon ;  (4)  or  her  per- 
sonal property  injured  or  converted  to  the  use  of  another ;  (6) 
or  any  injury  to  her  person  or  reputation,  either  before  or  after 
marriage;  (6)  for,  in  all  theee  cases,  the  property  to  be  recovered 
(as  in  the  case  of  land  claimed  by  the  wife,  or  debt,  or  damages 
iu  the  personal  actions),  belong  to  the  wife;  and,  if  not  reduced 
to  possession,  belong  to  the  wife  on  the  death  of  the  husband 
If  the  husband  were  to  sue  alone,  and  recover  judgment  in  bis 
own  name,  and  then  die,  the  law  of  husband  and  wife  would  not 
be  prasenred  entire ;  *  for  he  is  not  entitled  to  her  choses  in  action, 
(&)  until  they  are  collected;  and  there  being  a  judgment  in  his 
name  alone,  it  would  go  to  his  executor,  and  then  the  wife  would 
be  *  dq>rived  of  her  rights.  But  when  the  judgment  is  ^ 
in  the  joint  names  of  husband  and  wife,  and  the  husband  *-        -^ 

(a)  1  BoU^  tl:  1  BoL,  MfTj  Bi^L,  STT;  Oro.  SU.,  BIT;  1  Sid.,  15;  Cro.  0».,  419;  Tet, 
80:  1  Brownl.,  906;  1  RoL,  806. 
(QOvowJac^fiOO;  Id.,  Mi;  Cra.Oit.,00. 


(1)  1  OhiL  PL,  18:  but  it  ia  said  that  tha  luuiband  majr  aua  alooa  on  a  bill  paya- 
Me  to  the  wife  before  marriage^  and  not  iodoraed  b^  ber,  for  marriage  abaolutely 
featg  the  proper^  in  the  biU  in  the  buabancl.  KoNeilage  v,  HaJilowa^,  1  Bam.  d^ 
AOoL,  218. 

(2)  1  QuL  PU  IB;  II  Yea.,  496{  Baa  Abr^  tit  Baioa and  Vemme,  K. 

(5)  Ifibier  9.  MflDert  8  Teim  Rep.,  82*7^481:  MitohioaoQ  «.  Hewson,  1  id.,  846; 
Stroop  e.  Swarta,  IS  Berg.  4  Bawle,  76. 

(4)  1  cut  Pl^  18. 

(6)  IChier  «.  Milner,  tUaupra;  Spiera  v,  Alexander,  1  BufBn,  67.  When  the 
trover  is  before  marriage,  and  the  oonveraion  after,  tlie7  should  also  join.  WaUcer 
9,  McLane,  1  Murphy,  41 ;  Armstrong  v.  Simonton,  2  id.,  361. 

Held,  that  a  suit  to  reeoTor  damages  for  personal  property  of  the  wife,  sold  under 
execution  as  the  property  of  the  busband,  should  be  brought  in  the  name  of  the 
husband  and  wife,  for  the  use  of  the  wife,  and  not  in  the  name  of  the  wife  alone. 
Keeney  v.  Good,  21  Penn.,  399.  A  husband  may  maintain  replevin  for  chattela 
belonging  to  bis  wife  before  coverture,  without  Joining  her.  Brown  «.  Fltz,  13 
N.  H.,  283. 

(6)  3  Term  Sep.,  627 ;  but  if  the  busband  has  received  special  damage,  be  ought 
to  sue  alone.  1  Salk.,  119. 

A  suit  cannot  be  maintained  by  husband  and  wifb  for  a  libel  on  them  both :  there 
should  be  one  action  by  the  husband  for  damages  to  him,  and  one  by  husband  and 
wife  for  the  injury  to  her.  Hart «.  Crow,  7  Blkf.,  361;  Bash  «.  Somers  and  wife^ 
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dies,  it  goes  to  the  wife,  of  coarse,  as  tbe  law  intended.  (1)  The 
rule  here  laid  down  I  take  to  be  an  unyielding  rule.  I  know 
that  it  is  often  laid  down  in  elementarj  writers,  that  a  debt  doe 
to  the  wife  before  marriage  may  be  sued  for  by  the  husbaod 
alone :  it  has  been  so  said  by  judges,  and  frequently  by  oaonsel; 
but  I  apprehend  there  will  not  be  found  a  single  adjudged  case 
to  warrant  the  position. 

In  case  a  note,  bond  or  legacy  be  given  to  the  wife  daring 
coverture,  the  husband  may  sue  alone :  this  rule  is  questioned 
by  none ;  and  it  will  be  found,  upon  examination,  that  the  cases 
cited  to  prove  that  the  husband  may  sue  alone  for  a  debt  due  to 
the  wife,  are  such  as  arose  during  the  coverture.  The  case  of 
Howell  v.  Muir  (a)  is  cited  for  this  purpose ;  but  that  was  the 
case  of  a  bond  given  to  the  wife  during  coverture.  Allyn's 
Beports  is  also  cited ;  which  is  also  a  bond  given  to  the  wife 
during  coverture.  (6)  A  case  in  2  Levins  is  also  cited.  This 
proves  nothing,  but  that  the  husband  may  join  his  wife  if  he 
chooses  when  her  property  was  trovered  before  marriage,  and 

(a)  SLer.,  408.  (^)  AUyn's  Bep^ 8& 


20  PeniL,  159;  GkuyuBld  «.  Colburn,  11  Cush.  (Mass.),  10.  For  special  damages  m 
slander,  the  husband  mast  sue  alone.  For  words  actionable  per  st,  he  maj  join 
the  wife.  Williams  «.  Holdridge,  22  Barb.,  396;  Beach  v.  Banney,  2  Hill,  309: 
Tallmadge  «.  Orannis,  20  Oonn.,  296;  see^  also^  Kleim  v.  Hents,  ^Doer  (N.  Y.). 
633;  Wilson  v.QiAt,  17  N.  Y.  (3  Smith),  442.  But,bya  proTtsion  of  ch.  60,(1 
167,  Laws  of  New  York,  of  1860,  the  wife  may  maintain  an  action  in  her  ova 
name,  for  izyuiy  to  her  person  or  character,  against  anj  person  or  body  corporate, 
and  the  money  obtained  on  any  settlement  of  such  a  suit^  or  on  Judgment  renderod 
in  her  favor,  is  her  separate  property. 

Husband  and  wife  cannot  join  for  the  battery  of  both.  The  battery  of  the  hus- 
band is  a  distinct  cause  of  action.  Chapman  v.  Hard,  2  Brev.,  170.  But  for  a  bat- 
tery committed  upon  the  wife,  the  law  requires  that  the  husband  should  jdn  tbe 
wife  in  bringing  the  action,  and  the  defendant  cannot  mitigate  the  damage  done  to 
the  wife  by  mere  proof  of  some  act  or  word  of  the  husband  in  which  the  wife  did 
not  participate.  Dougherty  v.  Randall,  6  Gibbs*  (Mich.)  Bep.,  581,  1856. 

In  an  action  against  husband  and  wife  for  an  assault  and  battery,  when  the  en- 
dence  shows  that  the  wife  was  the  principal  and  only  offender,  it  is  clearly  a  oaae 
to  be  submitted  to  the  jury:  the  action  is  joint  and  several  in  its  nature.  Wagner 
•.  Bills,  19  Barb.  (N.  Y,\  321;  Smith  «.  Taylor,  11  Geo.,  20;  Roadcap  r.  Sii»  6 
Gratt,  213. 

(1)  Ca  Iii;t.,  351,  note  (J) ;  2  Black.  Bep.,  1236. 
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oonverted  aftenrard&  It  implies,  indeed,  that  he  may  sae  alone. 
Of  this  there  can  be  no  question.  For,  by  the  marriage,  the 
property,  not  being  converted  at  that  time,  vested  in  the  hus- 
band (a),  and  was  his  absolutely  if  it  had  been  oonverted  before : 
so  that  nothing  remained  in  the  wife  but  a  right  of  action  for 
damages.  This  would  have  been  a  chose,  to  recover  which, 
hosband  and  wife  most  have  joined.  (1) 

(<0  t  Ler.,  107. 

0)  The  wife  cannot  be  joined  upon  a  mere  personal  oontract  arising  during 
ooferture.  Jackson  9.  Vanderheyden,  17  John.  Sep.,  271.  If  a  bond  be  entered 
into  bj  baron  and  femmOi  the  baron  may  sue  it  alone,  and  he  thereby  shows  his 
dissent  to  hia  wife's  taking  anything  by  it ;  1  Strange,  229 ;  and  even  though  it  be 
entered  into  by  the  wife  as  administratrix.  Ankerstein  9.  Clarke,  4  Term  Rep.,  616. 
Bat  when  a  bond  is  given  to  husband  and  wife,  conditioned  for  their  separate 
maintenance,  during  their  Joint  and  several  lives,  they  may  Join  in  a  suit  upon  it. 
Sdioonmaker  ir.  Blmendorf|  10  John.  Bep.,  49.  They  may  also  join  on  a  promi^ 
sory  note,  made  to  the  wife  during  coverture.  Philliskirk  «.  Pluckwell,  2  Maule  k 
Selw.,  393;  Lewis  v.  Martin,  1  Day,  263;  though  this  seems  to  conflict  with  the 
ioctrine  in  the  case  of  Jackson  v.  Vanderheyden,  in  the  17th  of  Johnson.  The 
better  opinion  seems  to  be,  that^  in  these  cases,  where  the  wife  is  not  the  meritori- 
ous cause  of  action,  she  should  not  join  with  her  husband.  1  Chit  PL,  19. 

The  wife  can  be 'Joined  with  the  husband  only  when  her  interest  existed  before 
covertore^  or  when  she  is  the  meritorious  cause  of  action,  and  the  promise  is  to 
her,  or  when  the  action  is  in  aiuire  droit  Lee  v.  Chambers,  1  Strobhart,  112 ;  (3ay 
•.  BobertB,  18  Vt,  342;  Morris  «.  Booth,  8  Ala.,  907.  The  husband  and  wife  may 
join  in  a  suit  to  recover  a  debt  belonging  to  her  alone,  under  the  statute  of  Penn- 
sylvania,  of  April  11,  1848.  Ooodyear  v,  Bumbaugh,  13  Penn.,  480 ;  Hertasog  «. 
Hertiog,  29  id.,  466.  In  an  action  on  contract  between  two  married  women,  made 
during  coverture,  neither  wife  should  be  joined.  Williams  v.  Coward,  1  Qrant's 
Cases  (Penn.),  21.  A  married  woman  may,  in  New  York,  maintain  an  action  on  a 
pnMDissoiy  note  given  her  during  coverture^  the  oonsideration  of  which  was  money 
of  the  wife,  which  had  never  been  in  possession  of  the  husband,  and  was  loaned 
with  his  consent  Smart  e.  Comstock,  24  Barb.,  411.  She  must  sue  alone  when  the 
action  concerns  her  separate  property,  under  the  Code.  Ackley  v.  Tarbox,  29  Barb., 
612,  and  cases;  Darby  v.  Callaghan,  16  N.  Y.  (2  Smith),  71. 

"When  the  statutes  of  a  State  allow  a  married  woman  to  bar  her  dower,  by  becom- 
ing a  party  to  her  husband's  deed,  but  do  not  make  her  liable  on  the  covenants, 
>be  is  not  properly  a  party  for  a  breach  of  covenant  Griffin  v.  Reynolds,  17  How. 
l^.  8.,  609. 

On  a  jdnt  note  executed  by  husband  and  wife  after  marriage,  the  husband  is 
I^iblein  an  action  against  him  alone.  Henry  «.  Hickman,  22  Ala.,  650. 

In  %  late  English  case,  Fairhurst  ir.  Liverpool  Loan  Association,  26  Eng.  Law  and 
Sq.  Bep.,  393,  the  court  held  that,  although  a  married  woman  was  liable  for  hot 
28 
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The  caae  in  Yernon,  often  noted  as  a  oaae  proving  that  the 
husband  maj  sue  alone  for  a  chose  due  to  the  wife  before  mar- 
riage, la  the  caae  of  a  legacy  given  to  her  daring  the  eoveitnre, 
to  recover  which  the  hoaband  haa  a  right  to  sne  alone.  For  die 
same  parpoae,  a  caae  in  Atkins  has  been  mentioned,  but  not  a 

r*1 9ft1  ®y ^^^®  ^"^  ^  found  *  there  to  support  such  an  idea. 
>-  -'  The  case  of  Garforth  v.  Bradley,  in  2  Yes.,  is  also  dted 
for  the  same  purpose,  (a)  This  ease  is  an  authority  to  proFc, 
that  aa  to  debts  due  the  wife  before  coverture,  the  husband  most 
join  her  in  the  suits  to  recover  thenu  The  words  of  the  Ghan- 
oellor  are:  '^Whenever  a  chose  in  action  comes  to  the  wife, 
whether  vesting  before  or  after  marriage,  if  the  husband  die  in 
the  life  of  the  wife  (p)  without  reducing  it  to  possession,  it  will 

(a)tVM.,6W.  (jb)%Uo^m 

torts,  and,  tberafore^  (nndB  oommittttd  hj  her  duiing  oovvrtiire,  yet,  whaa  the 
fraud  ooonected  with  a  oontraot  made  hy  bar,  is  the  means  eflbctix^  it,  and  oobp 
aected  with  the  amtrad^  no  action  oan  be  sustained  against  them  or  her.  In  this 
case,  a  married  woman  persuaded  a  peraon  to  lend  money  to  another,  on  hv  seoo- 
rity.  She  represented  to  suoh  person  that  she  was  a  femane  mtk.  The  oonil  wy, 
after  premising  that  a  fsmme  emmt  ia  inoapable  of  binding  herself  by  oontnet: 
'*But  she  is  undoubtedly  responsible  for  all  torts  oommitted  by  her  during  eorer- 
tore^  and  the  husband  must  be  joined  as  a  defendant  They  are  liable,  therefoi^ 
fur  fhmds  oommitted  by  her  on  any  person,  aa  for  any  other  peraoaal  wroag.  Bst 
wlian  VbB  flraud  is  directly  oonnected  with  tiie  contract  with  the  wife,  and  is  tfaft 
means  of  eflbotmg  it,  and  paroel  of  the  same  transaction,  the  wife  cannot  be  beld 
responsible,  and  the  husbend  be  sued  for  it  together  with  the  wifb.  If  tUs  veie 
allowed,  it  is  obvious  that  the  wifo  would  lose  the  protection  that  the  law  glTMher 
against  contracts  made  by  her  during  coyertitfe ;  for  there  is  not  a  contract  of  any 
kind,  whioh  a  fenwM  covert  could  make,  whilst  die  knew  her  husbimd  to  be  ifire, 
ttiait  oould  not  be  treated  as  a  fraud;  for  erery  such  contract  would  invdre^  m 
itaelij  a  fraudulent  representation  of  her  capacity  to  cfrntract;**  and  cite  Cooper «. 
Witbam,  1  Ley.,  347. 

The  rule  that  the  hnsbaad  ia  Ual^  for  the  torts  of  the  wife,  oommitted  daring 
ooverture,  appears  to  be  aa  weU  established  in  tiiia  country  as  in  Snglan^ 
Wagner  v.  Bills,  19  Barb.  (N.  Y.),  33.  This  rule  applies  to  torts  committed  befoi« 
marriage.  Hawks  v.  Hamar,  6  Bhin.,  48;  Enox  tr.  Pickett,  4  Doss.,  93 ;  Palmer  f. 
Wakefield,  8  Bear.,  38;  Ooz  v.  HoAnan,  4  Dey.  k  Bati,  isa  But  with  this  dis- 
tinction between  contracts  and  torts  before  marriage,  to  hold  him  upon  contncts 
of  tiie  wife,  entered  into  while  sole,  it  is  only  neoessary  that  she  should  be  his  wife 
de  facto.  Norwood  tr.  Stevenson,  Andr.,  337 ;  Tracy  tr.  MoAlton,  7  BowL  P.  0, 
138 ;  whereas,  for  tort,  while  sole,  she  must  be  hia  wifo  do  jvre.  Ourhelt «.  BUs- 
voU,  1  Aahm.,  300. 
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snryive  to  the  wife  with  these  reetiictions :  as  to  those  which 
come  to  her  duiing  the  oovertore,  the  husband  may  sue  for  them 
alone.  This  pioves  that  he  could  not  bring  an  action  for  those 
that  came  to  the  wi&  before  coyerture,  without  joining  the  wife : 
as  to  those  choses  that  come  to  the  wife  before  marriage,  he  has 
no  election  to  treat  them  as  his  own ;  they  belong  to  his  wife, 
and  must  be  sued  for  in  her  name  as  well  as  his :  as  to  those 
which  come  to  her  after  marriage,  he  has  his  election  to  treat 
them  as  his  own  or  not|  and  he  may  sue  in  his  own  name,  or  he 
may  join  his  wife.  The  positioui  then,  is,  as  to  all  her  choses 
that  belong  to  her  before  coverture,  if  a  suit  be  brought  to  reco- 
ver them,  it  must  be  in  the  name  of  husband  and  wife." 

The  case  of  Fenner  v.  Plashet  has  been  urged  as  proof  that, 
for  a  debt  or  duty,  owing  to  the  wife  before  coverture^  the  hus- 
band may  sue  alone.  The  case  was,  that  a  rent-charge  in  fee 
was  granted  to  Fenner's  wife  when  sole ;  she  married  Fenner, 
who  distrained  for  rent  due  whilst  his  wife  was  ^  femrne  sole; 
the  distress  was  rescued,  and  Fenner  brought,  the  action  in  his 
own  name^  without  joining  his  wife,  and  it  was  holden  that  he 
might  This  decision  was  doubtless  correct,  for  by  82  Henry 
VULl  rent  in  arrear  due  to  the  wife  while  sole  is  given  to  the 
husband,  so  that  the  wife  has  no  interest  therein ;  and  on  his 
death  it  will  not  survive  to  the  wife,  but  will  belong  to  his  execu- 
tors. It  was,  therefore,  proper  to  sue  in  his  name*alone;  p^^aai 
he  might,  indeed,  have  joined  his  wife  if  he  had  chosen  '-  -' 
so  to  do,  for  her  property  was  the  meritorious  cause  of  the 
action  (1) 

When  a  chose  due  to  the  wife  before  marriage  is  sued,  why 
may  not  the  wife  bring  her  action  in  her  own  name  ?  for,  in  that 
case,  if  the  chose  be  collected  during  the  coverture,  the  avails 
will  bdong  to  the  husband ;  and  if  the  husband  should  die  before 


(1)  This  dootrine  is  hsld  in  serersl  of  the  older  cases;  but  the  reason  for  Buffer- 
ing the  hnsband  to  sue  alone  is,  tfa«t  the  resoae  is  a  tort  to  the  husband  himseU; 
which  in  no  wise  Iweaks  in  upon  the  establiahed  prinofple  tha^  for  any  cause  of 
scdon  aceruing  to  the  wife  before  ooTerture,  thej  must  be  joined ;  Cro.  Eliz.,  459 ; 
Moor^  684 ;  but  the  wife  might  haye  been  joined,  for  it  arises  upon  a  duty  due  to 
her  befi)re  ooverture.  Cro.  Eliz.,  H9. 
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it  is  collected,  it  will  belong  to  the  wife;  and  if  judgment  be 
recovered,  and  the  husband  die,  the  judgment^  being  in  the 
name  of  the  wife,  will  belong  to  her ;  and  thus  the  right?  of 
husband  and  wife  are  preserved  unhurt  The  answer  ofien  given 
to  this  question,  by  the  elementary  writers,  appears  to  me  to  be 
very  unsatis&ctory.  That  the  wife  is  disabled  to  bring  a  suit  in 
her  own  name,  without  her  husband,  (unless  in  the  exoepted 
cases  before  considered  in  these  chapters,)  is  undoubtedly  kw; 
and  we  are  told  that  coverture  itself  is  a  disqualification.  If  this 
be  a  sound  position,  the  excepted  cases  cannot  be  supported; 
yet  some  of  them  are  admitted  by  all  men  to  be  good  law. 
Neither  would  it  be  correct  to  say  that  coverture  must  be  plead 
in  abatement  by  the  defendant,  *(a)  if  he  means  to  avail  himself 
of  it:  and  yet  this  point  has  been  so  decided,  and  is  considered 
as  law.  Whereas  the  idea  that  a  disqualification  to  sue  alone 
results  from  a  state  of  coverture  would  render  any  judgment  in 
her  name  utterly  void,  or  at  least  erroneous,  and  of  course  might 
be  shown  by  the  defendant  in  any  part  of  the  proceedings. 
When  the  defendant  prevails,  in  a  plea  of  coverture,  she  shall 
have  an  execution  for  cost  in  her  own  name,  or  the  husband  may 
sue  a  scire  facicts  on  the  judgment  Doug.,  Worlley  v,  Eayner. 

It  is  said,  that  it  is  absurd  that  she  should  sue  alone,  for  diat 
the  husband  and  wife  are  one  person  in  law.  If  this  metaphori* 
cal  language  have  any  application  to  this  subject,  it  will  prove 
that  he  can  never  sue  in  his  own  name  alone.  It  is  said  that  her 
r»i  Qm  ®^*®°^  **  lessty  for  *  civil  purposes,  is  suspended  during 
^  -*  coverture ;  and  yet  we  find  her  often  an  active  agent, 
executing  powers,  conveying  land,  suing  with  her  husband,  and 
liable  to  be  sued  with  him,  and  liable  to  punishment  for  crimes. 
The  true  reason  is,  that  it  would  be  unreasonable  that  the  defend- 
ant should  be  vexed  with  a  suit  by  a  person  who  was  unable  to 
respond  any  cost  that  the  defendant  might  recover  in  a  fisilse 
suit  against  him.  The  whole  of  the  wife's  property  is  at  the 
disposal  of  the  husband :  the  usufruct  of  all  her  real  property, 
and  all  her  personal  services,  belong  to  him ;  so  that,  by  mar- 
riage, she  is  deprived  of  the  means  of  satisfying  any  demand 

(a)  8  Tenn  Rep.,  691. 


I 


BABON  AND  FEMME.  221 

against  her :  therefore  the  husband  ought  to  be  joined.  There 
is  also  the  additional  reason,  that  no  judgment  ought  to  be  ren- 
dered against  the  wife  alone,  so  as  to  expose  her  to  imprisonment 
without  her  husband.  When  the  eause  of  action  does  not  sur- 
vive to  the  wife,  on  the  death  of  the  husband,  there  is  no  neces- 
silj  that  the  wife  should  be  joined  with  the  husband,  as  an 
assumpsit  for  labor  of  the  wife  after  coverture ;  for,  in  this  case, 
the  wife  has  no  interest  (1)  It  belongs  exclusively  to  the  hus 
band ;  for  he  is  solely  entitled  to  the  avails  of  her  services.  So, 
too,  when  there  is  an  express  promise  to  the  wife  after  coverture 
the  action  may  be  brought  by  the  husband  alone;  for  such 
promise  is  considered  as  a  promise  made  to  him.  (2)  The  case  is 
the  same  in  an  action  on  a  bond  given  to  the  wife  during  cover- 
ture, (a)  (8)  So,  too,  in  case  of  a  trespass  on  the  wife's  land, 
which  affects  the  usufruct  only,  as  taking  the  emblements ;  for 
these  injuries  do  not  survive  to  the  wifa  But  if  the  injury 
affected  the  inheritance,  they  ought  to  join :  (i)  as  where  there 
is  a  destruction  of  a  house  or  timber  growing  on  the  soil ;  for 
these  are  injuries  which  survive  to  the  wife.  (4) 

The  husband  need  not  join  the  wife  in  an  action  of  debt 
incurred  during  coverture,  upon  a  lease  given  by  *  the  ^  ^ 
wife  before  marriage;  for  this  belongs  to  the  husband,  ^  ^ 
coming  in  lieu  of  the  usufruct:  and,  for  the  same  reason,  the 
wife  need  not  be  joined  in  an  action  to  recover  rent  accruing  on 
a  lease  of  the  wife's  lands  by  the  husband  and  wife,  (c)  which 
lease  was  made  previous  to  the  statute  of  Henry  YUL  (6) 

(0) 4Mod.,  106;  1  Salk., U4;  Oio.  Jac,  17;  1  Boll.,  S1S-M7. 
(^)8LeT.,408;  Ver.,81. 
(0  IBnli.,  U;  Fli]m.,iar. 

(1)  1  Obit  PL,  19. 

(2)  Cra.  Eli&,  66.  He  may  sae  alone^  or  the  wife  may  be  Jomed.  2  M.  ft  S., 
393,  396;  4  T.  Bep.,  616;  1  Balk.,  lU;  1  H.  Black.,  114. 

(3)  3  Term  B.,  626,  631;  1  GhH  PL,  63;  2  H.  Black.,  1236;  Oio.  Oar.,  418. 

(4)  Bac  Abr.,  tit  Baron  and  Femme,  K;  1  Ohit  PL,  64. 

(5)  And  it  makes  no  difTerenoe  in  this  respect  whether  the  lease  of  the  wife's 
land  be  made  before  or  during  coyertnre.  In  either  case,  the  husband  may  Join  the 
wife,  or  may  sue  alone,  at  his  election.  1  Chit  PL,  20:  Decker  v.  Livingston,  15 
John.  Bep.,  479. 
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Neither  need  he  join  his  wife  to  reoorer  rent  in  arrears  to  her, 
before  ooyerture,  since  the  enacting  the  statute  of  Henry  VTTT, 
giving  such  arrears  to  the  husband.  It  would  seem  aa  if  the 
line  of  distinction  here  presented  (a)  would  exdude  the  wife  fix>m 
being  joined  with  the  husband,  when  she  has  no  legal  demand 
which  could  possibly  avail  her  anything ;  yet  the  husband  may 
join  his  wife  in  a  variety  of  cases  in  which  he  is  not  obliged  so 
to  do :  as  where  the  person  or  property  of  the  wife  is  the  meri- 
torious cause  of  action,  and  the  declaration  does  not  demand  the 
damages  as  especially  belonging  to  the  husband,  as  for  rent  of 
the  wife's  lands,  incurred  during  coverture.  This  rent  is  indis* 
putably  the  husband's,  and  never  can  belong  to  the  wife ;  for,  if 
it  be  in  arrear,  at  the  time  of  the  husband's  death,  {b)  it  belongs 
to  his  executor :  yet  the  husband  may  join  the  wife :  so  he  may 
in  case  of  an  assumpsit  to  his  wife,  (1)  or  legacy  given  to  her 

He  may  join  the  wife  in  an  action  of  trespass  on  emblements 
growing  on  the  wife's  land ;  (c)  and  this  may  be  done  where 
property  was  trovered  from  the  wife  before  marriage,  and  con- 
verted afterward.  By  the  marriage  the  property  was  absolutely 
vested  in  the  husband,  and  there  could  be  no  necessity  of  joining 
the  wife ;  yet*  the  law  allows  it  to  be  done.  (2)  If  the  husband 
and  wife  should  obtain  judgment  in  such  case,  and  the  husband 
should  die  before  the  collection  of  the  money  recovered  by  the 

({0  Oro.  Jac,  SOB. 

lb)  Cro.  Jac.,  MS;  1  Vent,  lOS;  id*,  88. 

(6)  Crd.  Jac,  44S;  id.,  88MB8. 


(1)  But  this  action  cannot  be  supported  witlicmt  aa  npnm  promise  to  llie  wifa. 
Heydon  v.  Thomas,  1  Har.  ft  GiL,  163. 

And  a  Judgment  cannot  be  rendered  in  a  court  of  law  against  a  married  woman, 
on  a  promissory  note  made  by  her  husband  and  herself.  Dayis  v.  Toy,  *l  Sm.  ft 
Ifarah^  64;  Boach  v,  Randall,  46  Ifafaie,  438. 

(2)  1  Ohit  PL,  6).  In  sonM  of  the  older  Cisss  it  is  said  that  he  may  Join  the 
wife  at  his  election.  Sid.,  172;  Keb.,  041.  But  3  l^erm  R,  6H  ^  strong  to  the 
point  that  they  must  Join  hi  such  esses.  In  rspler^hi,  detinue^  fto,  Ihe  hnsbaad 
may  sue  alone,  for  these  aotioBs  admit  a  proper^  in  the  ftmme  as  the  time  of  the 
marriage,  which,  by  virtue  of  the  marriage,  becomes  vested  in  him. 

The  weight  of  authority  is  strongly  in  favor  of  the  opinion  that)  under  the  New 
fork  Oode,  the  husband  and  wife  cannot  maintain  an  action  in  their  joint  names  in 
reference  to  the  wife^s  separate  property.  Ackiey  tr.  Tarboz^  29  Barb.,  612,  and 
cases;  Darby  tr  Oallaghan,  16  N.  T.  (2  Smith),  7L 
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judgment,  the  wife  would  own  the  judgment  by  survivorehip ; 
and  thus  the  law  of  hnsband  and  wife,  leBpecting  such  property, 
would  aeem  not  to  be  preserved  entire.  ♦    Where  the 
ju»  accTKoendi  preraik,  no  question  can  arise ;  the  wife  is,  ^       ^ 
undoubtedly,  the  Bole  proprietor  of  such  judgment,  and  not 
aooountable  to  any  person  in  law  or  equity.    But,  in  those  States 
where  the  jfttf  aocresGsndi  is  not  acknowledged,  it  may  be  a  ques- 
tion whether  the  wife  is  not  trustee  of  this  judgment  for  the 
executor  of  the  husband,  and  obliged  in  equity  to  account,  if  not 
for  the  whole  <^  the  judgment,  at  least  for  a  moiety.    I  should 
incline  to  this  opinion  were  it  not  that  there  is  a  different  point 
of  light  in  which,  I  apprehend,  this  transaction  may  be  viewed. 
I  can  conceive  of  no  treason  which  could  influence  the  husband 
to  join  the  wife,  only  that  she  might  have  the  benefit  of  the 
judgment  in  case  of  his  death  before  the  money  was  collected ; 
and,  if  this  be  the  case,  it  is  in  the  nature  of  a  voluntary  gift  of 
this  money  to  his  wife  upon  the  happening  of  his  death,  and, 
of  course,  cannot  be  taken  from  her  by  his  representative.    This, 
Hke  all  other  voluntary  grants,  would  not  be  good  against  credi- 
tors.   Notwithstanding  the  before-mentioned  cases  furnish  evi- 
denoe  of  the  truth  of  the  position  that  the  husband  may  join  the 
wife  where  she  is  the  meritorious  cause  of  the  action,  yet  this 
role  does  not  extend  to  those  cases  which  demand  damages  on 
the  ground  of  special  damages  to  the  husband:  as  where  an 
aodon  is  brought  to  recover  for  the  battery  of  the  wife  (a)  per 
juod  oonsorHum  ammt^  or  on  account  of  some  special  damages 
to  him  by  reason  of  slandering  his  wife.  .  In  these  cases,  the 
hoiband  must  sue  alone;  for  it  is  CMy  to  see  that  it  would  be 
absurd  to  join  the  wife.  (1)    All  the  cases  of  contract  where  the 
husband  is  permitted  to  join  the  wife,  when  he  might  have  sued 
alone,  ars  oases  of  express  promises  te  the  wife.    We  find  it  said 

(a)Cro.Jaie.,6ltt;  Bt]k..906;  lLev.,140;  SIAmSM. 


i*^ 
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U)  Ite  ttw  Mtioa  is  foundMl  on  the  ^Motal  dimagt  done  to  the  huibaiid,  and  it 
«MMadj«dgodinOro.Otf^89, 90,  ittdbCraJaa,  68S;  and  wlMrever  the  action 
ii  ttoBgll  ftn*  words  spoken  of  tiie  wife^  and  predicaled  on  the  special  damage  done 
to  tte  hmiband,  ^he  mnat  not  Join,  Bae.  Abr.,  tSt  Baron  and  Femmei  E,  and  oaaee 
tlMie  cited;  Lewta  «f  vec  v.  Babooek,  IS  7ohn.  Rep.|  44). 

See  note  6,  page  216. 
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In  Garth.,  251,  that  the  law  will  not  imply  a  promise  to  the  wife, 
although  her  services  are  the  meritorious  cause  of  the  right  of 
action ;  and,  in  such  case,  the  husband  must  sue  alone.  4  Mod, 
156,  is  an  authority  *  to  prove  that,  on  an  implied  contract 
'-  -'  for  work  done  by  the  wife,  the  husband  cannot  join  the 
wife.  (1) 

In  the  case  of  Bright  v.  Addy,  in  2  Yent,  196,  the  judges 
differ  respecting  the  question  whether  the  wife  could  be  joined 
in  an  action  of  trespass,  quare  cJausum  Jregit,  on  the  land  of  the 
wife.  The  decision  of  the  question,  I  apprehend,  depends  upon 
the  nature  of  the  injury.  If  the  trespass  affected  the  inheritance, 
by  doing  damage  to  the  bouses,  destroying  the  trees,  or  ploughr 
ing  the  soil,  she  ought  to  be  joined ;  for,  in  such  cases,  the  action 
would  survive  to  the  wife  on  the  husband's  death.  But  if  the 
injury  was  to  the  emblements,  it  would  not  be  necessaiy  to  join 
the  wife ;  for  such  cause  of  action  would  not  survive  to  her;  yet 
her  property  being  the  meritorious  cause  of  action,  the  husband 
has  his  election  to  join  her  or  not  (2) 

In  Sid.,  25,  we  find  it  said  by  the  court,  in  a  case  where  a 
promise  was  made  to  a  femme  covert^  in  consideration  that  she 
would  cure  such  a  wound,  to  pay  her  £10,  that,  if  the  haron 
die,  such  cause  of  action  would  survive  to  the  wife.  (8)    This  is 

(1)  Tho  doctrine  was  long  since  established  that  assumpsit  would  not  lie  npoa 
an  implied  promise  to  the  wife,  for  anj  cause  aooruing  during  oorarture.  In  addi* 
Hon  to  the  cases  dted  in  the  text,  see  Cro.  Eliz^  61 ;  Salk.,  114;  Style,  298;  B^- 
don  V.  Thomas,  1  Har.  ft  Gill,  163. 

(2)  The  rule,  as  laid  down  bj  Mr.  Chitty,  on  this  subject,  is,  that  where  the  adioB 
is  merely  for  the  reoovery  of  damages  to  the  land,  or  other  real  property  of  the 
wife,  during  coverture,  or  for  a  tort  which  prejudices  a  remedy  bj  husbimd  and 
wife,  the  husband  may  sue  alone  or  the  wife  may  be  joined,  her  interest  in  the  laod 
being  stated  in  the  declaration.  But  a  demand  for  removal  of  personal  property, 
as  com  or  grass,  when  severed  firom  the  land,  ought  not  tobe  induded,  because  tbs 
entire  interest  in  the  personalty  is  vested  in  the  husband.  1  Chit  PL,  63;  and  ne 
Selwyn's  Nisi  Prius,  291;  6  East;  2  Bla.  Bep.,  1236;  Cra  Gar.,  418,  437. 

(3)  In  Bacon's  Abridgment  this  case  is  dted,  and  held  to  be  good  law,  upon  Um 
ground  that  it  is  a  promise  arising  upon  the  skill  and  performance  of  the  wife. 
Bac  Abr.,  tit  Baron  and  Femme.  EL  It  is  not  easy  to  discover  wherein  tiiis  oue 
differs  fh)m  the  ordinary  one  of  an  express  promise  to  the  wife,  where  it  is  weH 
settled  she  may  join,  and  therefore  the  action  may  have  been  rightly  brought^  bnt 
it  is  much  more  difficult  to  assign  the  principle  upon  which  sudi  a  cause  of  actioa 
would  survive  to  the  wife. 
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amlogoiiB  to  aome  mo<}OTii  cases,  where  a  legacy  was  giv^  to  the 
wife  during  the  coverture,  and  not  collected,  and  the  baron  died ; 
the  right  to  recover  it  survived  to  the  wife.  It  is  difficult  to 
diflcem  the  principles  on  which  such  decisions, are  founded ;  for 
there  can  be  no  question  but  that  the  husband  may  sue  without 
his  wife,  and  recover  aU  the  choses  of  the  wife  which  accrued 
during  the  coverture ;  and  in  the  principal  case,  the  husband 
was  exclusively  entitled  to  the  services  of  the  wife.  It  is  true, 
that,  by  the  courtesy  of  courts,  where  there  is  an  express  promise 
to  the  wife  the  husband  may  join  the  wife;  but,  in  such  case,  it 
is  not  because  the  wife  has  the  smallest  interest  therein. 

In  Ora  Jac  it  is  stated  that  she  may  be  joined ;  and  this  must 
he  the  correct  opinion ;  for  nothing  is  more  *  clear  than 
that  the  husband  is  entitled  to  all  the  earnings  of  the  wife. '-        -' 
Of  course,  the  action  would  not  survive  to  her,  and  there  could 
be  no  necessity  of  joining  her. 

There  is  a  ease  reported  in  2  Levinz,  68,  of  an  action  on  the 
ease  against  baron  and  femme,  for  retainii^  and  keeping  the 
servant  of  the  plaintiff  and  judgment  for  plaintiff  against  both. 
Surely  there  is  no  case,  except  this,  of  an  action  having  been 
maintained  against  a  femme  covert,  upon  a  retainer  on  contract 
If  it  be  viewed  as  a  trespass  (which  it  cannot  be),  it  is  then  a 
tort  committed  with  the  husband,  for  which  the  wife  is  not  liable. . 
There  ia  fto  principle  on  which  this  case  in  Levinz  can  be  sup- 
ported. 

In  Ora  Oar.,  809,  there  is  a  case  of  an  estate  in  revision, . 
granted  to  baron  and  fenmie  for  life,  and  the  heirs  of  the  baron^ 
in  fee.    The  baron  brought  an  action,  in  his  own  name,  against 
the  tenant^  to  recover  damages  for  B.0t  repairing  the  house, 
aoQording  to  the  eovenanlB  of  his  lease.    It  was  objected  that  the 
suit  ought  to  have  been  in  the  name  of  both  baron  and  femme, 
as  both  had  an  estate  therein ;  but  the  court  held  that  it  was  well 
brought    The  worda  of  the  court  are:  The  action  being  per 
Booal  for  damages  only,  it  might  be  brought  in  his  name  alona 
The  judgment,  that  the  action  is  well  brought,  is  correct ;  but 
not  for  the  reason  ^ven.    The  truth  is,  no  estate  is  given  to  the 
wife:  it  18  not  an  estate  for  life  in  the  husband  and  wife,  with^ 

29 
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remainder  in  fee  to  the  heir  of  the  baron;  for,  according  to  Ae 
well-known  rule  in  Shelly's  case,  where  an  estate  is  given  to  A 
for  life,  and  the  terms  "  his  heirs"  are  used,  it  is  a  fee  simple  in 
A.  The  word  " heirs"  is  a  description  of  the  quantity  of  estate 
given.  Of  course,  in  this  case,  the  husband  took  the  whole 
estate  in  fee,  and  the  wife  took  nothing ;  so  that  the  suit  could 
not  hare  been  brought  in  her  name,  together  with  his.  If  the 
r»i  QKT  ^^^^  ^^  survive  against  the  wife,  in  case  of  the* death 
^  -^  of  the  husband,  it  must  be  brought  against  husband  aod 
wife,  as  to  recover  land  claimed  by  the  wife.  When  a  suit  is 
brought  to  recover  lands  of  which  husband  and  wife  are  in  pos- 
session, the  husband  claiming  in  right  of  his  wife,  the  suit  must 
be  brought  against  husband  and  wife :  jet  this  does  not  extend 
to  the  case  when  the  husband  disseises  the  tenant,  claiming  in 
right  of  his  wife;  for  his  act  cannot  make  her  a  disseisor:  and 
no  consent  of  her  own  to  the  act  will  bind  her:  but  her  agree- 
ment to  the  disseisin,  after  her  husband's  death,  will  oonstitote 
her  a  disseisor;  and  her  remaining  in  possession,  and  taking  the 
profits,  is  conclusive  evidence  of  such  agreement,  if  she  had 
knowledge  of  the  disseisin.  Bro.  Disseisor,  67;  Boll.  Abr^ 
660.  (1) 

Though  a  wife  is  not  bound  by  any  assent  of  her  own,  yet  she 
is  liable  for  her  torts ;  so  that,  if  she  should  enter  upon  land 
without  her  husband,  and  disseise  the  tenant,  she  would  be  I 
disseisor,  and  although,  in  that  case,  the  husband  is  no  disseisor, 
yet,  if  an  action  is  brought  by  the  tenant  during  the  coverture, 
the  husband  is  liable  with  the  wifa  It  is  also  said,  that,  if  a 
vrife,  with  her  husband,  enter  and  commit  a  disseisin,  that  she  is 
a  disseisor,  and  liable  ¥rith  her  husband.  The  general  rule  is, 
that^  when  a  wife  commits  a  wrong  in  company  with  her  husband. 


(1)  And  where  a  lease  for  life  or  years  is  made  to  baron  and  femme,  reserviog 
rent,  the  action  of  debt  for  rent  in  arrear  should  be  brought  against  boUif  for  this 
is  for  the  advantage  of  the  wife,  and  it  has  been  held  that  a  femme  ofwrt,  dioagh 
living  apart  firom  her  husband,  and  on  her  separate  estate,  oould  not  be  sued  witboot 
Joining  her  husband.  Brown  tr.  Killingsworth,  4  HoOord,  429 ;  and  when  the  wife 
was  a  jearlj  tenant  before  marriage,  at  a  rent  payable  quarterly,  and  she  manied 
before  a  quarter's  rent  became  payable,  it  was  held  that,  in  an  action  to  recon: 
■Budh  rent,  the  wife  should  be  joined.  3  J.  B.  Moore,  307 ;  1  Brod.  k  Bing.,  60. 
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she  is  not  liable  to  any  action,  but  the  husband  only.  The  reason 
of  the  exception  in  this  case  must  be,  that  the  wife  gains  an  estate 
by  the  disseisin^  as  well  as  the  husband ;  that  is,  the  husband  and 
wife,  have  a  joint  estate  by  the  disseisin.  So  that,  having  the 
benefit  of  the  tortious  act,  she  ought  to  be  liable ;  but  a  wrong 
act  respecting  property,  where,  fipom  the  nature  of  the  property, 
she  can  never  receive  any  benefit,  or  any  wrong  act  that  is  not 
beneficial  to  her,  if  committed  with  her  husband,  shall  never 
render  her  liable  to  an  action.  Co.  Intt,  857 ;  Boll.  Abr.,  660. 

*  So,  too,  for  all  debts  which  she  owed  before  coverture, 
she  must  be  sued  with  the  husband ;  (1)  for,  if  these  he^  ^ 
not  collected  of  the  husband  during  coverture,  she  is  liable.  She 
is  considered  by  the  law  the  debtor ;  and  for  all  torts  committed 
by  her  before  marriage,  and  for  all  torts  committed  by  her  after 
maniage,  where  she  was  not  in  his  company,  or  did  not  act  by 
his  ooeicioa  (a)  (2)  But  for  covenants  in  leases  respecting  repairs 
and  rents  that  accrued  after  the  marriage,  she  cannot  be  made 
liable;  for  the  obligation  that  arises  under  such  a  contract,  is 
transferred  to  the  husband. 

Husband  and  wife  cannot  join' in  an  action  for  the  battery  of 
both ;  for  the  damages  of  the  battery  done  to  the  husband  belong 
to  him ;  and  for  the  battery  of  the  wife,  Kke  choses,  if  collected 
daring  the  coverture,  they  will  belong  to  the  husband ;  but  if 
not,  they  will  belong  to  the  wife,  or  her  administrator,  (i)  Such 
a  transaction  ftirnishes  cause  for  two  actions;  one  by  the  husband 

W 1  BoD.,  6;  Co.  Litt.,  STT;  1  Boll.,  848;  X  Ler.,  aiS. 
(»)  i  Vent..  A'  Cro.  Ju.,  MS. 


(1)  Angel  V  Fdltcm,  8  John.  Rep.,  149;  Baa  Abr.,  tit  Baron  and  Femme^  K;  1 
Chit  PL,  46;  7  Term  Bep.,  348;  2  id.,  480;  1  Tannt  Bep.,  217,  264;  1  Brod.  k 
Bing^eO. 

(2)  1 1ffUH.  Bep.,  291 ;  1  Bing.,  60.  An  action  for  Blander  bj  the  wife,  dum  9ola 
will  He  against  husband  and  wife.  Banketuz,  9.  Harman  et  hob.,  6  Binn.,  43.  And, 
it  has  been  held  that|  for  a  forfeiture  under  a  penal  statute,  thej  must  be  jointlj 
Bued.  1  Hawk.  P.  0.,  3,  4.  But  the  Supreme  Court  of  the  State  of  New  Yorlc  haye 
held  that  the  husband  may  be  sued  alone  for  such  forfeiture.  Hasbrouck  9.  Weaver, 
10  John  Beo.,  266. 
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for  the  injury  done  to  him ;  and  another  by  the  busbatid  and^ 
for  the  injury  done  to  her.  (1) 

If  husband  and  wife  be  sued  for  a  battery,  and  the  husbimd 
be  found  not  guilty,  judgment  oannot  be  rendered  a^DSt  Ik 
wife  alone,  although  she  is  found  guilty ;  for  she  is  not  liable  to 
an  execution  without  her  husband,  (a)  It  is  said  tha%  in  an  aotioB 
by  husband  and  wife  for  a  battery  of  both,  and  the  defendant  is 
found  not  guilty  as  to  the  husband,  and  guilty  as  to  the  wife,  that 
such  a  verdict  is  good ;  or,  if  several  damages  had  been  found, 
and  the  husband  had  released  the  damages  to  himself  that  this 
would  be  good.  (2) 

A  fsmme  coveri,  having  a  separate  maintenance,  may  sue  with- 
out her  husband.  This  proposition  is  not  correct,  unlass  then 
were  articles  of  separation.  185  Chan.  €&,  86. 

(a)lVaiiL,  8K. 

(1)  Ora  Om.,  66S;  Jonea,  440;  Cro.  Jaa,  365;  BolL,  108;  2  Mod,  66;  8ii, 
MO;  Vent,  328;  and  a  marriage  d$  faeh  will  be  aoffideat  to  ODtitLe  tiiem  to  jom, 
tuileaa  the  marriage  were  void  db  inUiOf  as  in  the  caae  of  poljgamy.  Dong.,  1T4 
If  the  action  ia  brought  for  the  peraonal  auifering  or  isjoty  to  Ibe  wift,  the  dedizi- 
tion  oaght  to  oondnde  to  tiieir  damagOi  and  not  to  that  of  the  huaband  aloaft,  for 
the  dunagea  will  anrvite  to  the  wife  if  the  husband  die  before*  they  aie  leoovend. 
Ld.  Baym.,  1208;  Salk^  119;  Y^y.,  89.  But  if  the  wife  die  after  Judgment,  te 
damagea  will  aurviye  to  the  husband.  Stroop  v.  dwarts,  12  Serg.  &  Rawle,  36.  And 
if  the  battery  of  the  wiib  deprive  him  of  her  company  or  assistance,  or  !f  Oie  wife 
be  malidoualy  incBcted,  and  tbe  huaband  be  put  to  expense,  he  may  sue  sepantelj 
tor  audli  ooaaequential  injwy,  and  in  liie  same  dedamtion  proeeed  for  an  JBJaj 
done  to  himself  1  Chit  Fl.,  62,  and  authorities  there  dted. 

(2)  But  if  a  woman  maniea  after  an  interlocutory  judgment  againat  her.  in  an 
action  for  a  trespassi  or  on  a  contract^  the  plaintiflT  may  proceed  to  judgment  and 
aiecutioD  against  her,  without  joining^  her  husband,  by  a  so#re  foebn.  8  BL  Oool, 
414;  Oooper  v.  Hundihi,  4  Bast's  B.,  621.  . 
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•  CHAPTER  XL  [•137] 

■ 

Of  tbb  Fow3er  ov  tbe  Wifk  to  Deyxbb* 

By  some  it  is  contended  that  there  i?  an  iijycapacity  at  oonunpn 
law  in  a  married  woman,  resulting  from  astate  of  coverture,  to 
devise  her  own  property.  On  the  other  hand  it  is  contended, 
that,  at  common  law,  wherever  we  find  a  wife  possessed  of  pro- 
perty, she  may  as  freely  devise  it  as  any  other  person,  provided 
no  right  of  her  husband  will  be  infringed  by  such  devise. 

In  the  first  place,  I  will  consider  thia  subject  independent  of 
any  authorities;  as  if  it  were  a  question  wholly  novel,  respecting 
which  there  had  been  no  adjudications,  and  was  now  to  be  de- 
cided upon  principle.  In  such  case,  unshackled  with  precedents, 
nothing  can  govern  us,  in  deciding  the  question,  but  what  in 
reasonable  and  right,  preserving,  however,  a  due  r^ard  to  all 
analogous  principles  of  law;  sq  that  the  determination  in  this 
case  shall  not  be  inconsistent  with  such  principles;  if  the  result 
of  such  investigation  shoisUd  be,  ^hat  it  ia  reasonable  that  a  mar^ 
ried  woman  should  possess  the  power  of  devising. 

Yet,  if  the  authorities  teach  a  difierent  doctrine^  I  admit  that 
nothing  more  can  be  inferred  from  tbi^  than  that  the  law,  in 
this  particular  instance,  i^  ijinreaaonable;  but  still  a  court*  must 
decide  against  such  power.  Ka  maxim  is  of  more  real  utility  to 
the  commiu^ity  (hajfk  stare  d^ciBU.  If  it  should  be  found  a  du- 
bious, embarrassed  (question,  we  can  never  fidl  to  decide  on  that 
side  which  is  reasouable  and  right 

*  Surely  there  is  nothing  iri  the  nature  of  marriage  that 
should  prevent  a  woman  firom  devising.  Her  understand-  ^  -' 
ing  is  not  impaired  thereby ;  and  she,  who  was  sufficiently  discreet 
to  devise  v^hen  u^married^  is  not,  by  marri,age,  rendered  less  dis- 
creet Some  maxipis  in  use  would  lead  us  to  believe  that  she  was 
destitute  of  volition.  If  tIpB  be  indeed  true,  a  devise  by  her  ought 
not  to  li^ve  an  effect,  a^y  more  than  u,  devise  by  a  i^l  or  a 
madnoan:  but  surely  the  English  law  does  not  recognize  such  a 
principle.    Upon  what  ground  is  it  that  a  married  woman  is 
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punished  for  her  crimes?  It  is  a  fundamental  maxim  of  that 
law,  that  free-will  is  essential  to  a  subject  deserving  punishment; 
and  to  punish  a  person  destitute  of  it,  would  be  a  reproacli  to 
the  law.  Is  she  not  often  rested  with  a  power  to  convey  and 
devise?  and  the  execution  of  this  power  is  as  effectual,  as  if 
made  by  any  other  person.  This  would  be  absurd  upon  the 
principle  that  she  is  incapable  of  exercising  any  volition.  Is  it 
not  true,  that,  by  a  certain  species  of  conveyance,  she  can  con- 
vey her  real  property ;  and  that  her  consent  is  absolutely  neces- 
sary to  perfect  the  conveyance ;  and,  when  that  is  done,  it  shall 
bind  her?  It  is  a  solecism  to  say,  that  the  consent  of  a  person 
shall  have  any  efficacy  who  is  incapable  of  consent  In  an 
action,  by  a  husband  for  adultery  with  his  wife,  some  solemn 
sage  of  the  law  framed  the  writ,  that  the  defendant,  with  force 
and  arms,  ravished  his  wife ;  and  this  is  surely  correct,  if  a  mar- 
ried woman  cannot  consent  to  commit  adultery.  On  what 
ground  then  is  it  to  be  contended  that  she  ought  not  to  have  this 
power?  It  is  urged,  with  an  appearance  of  plausibility,  that 
such  a  power  would  be  of  no  advantage  to  her,  but  a  real  disad- 
vantage ;  that  she  is  liable  to  the  coercion  of  her  husband ;  and 
it  is  apprehended  that  he  will  compel  her  to  devise  in  such  a 
manner  as  suits  his  interest,  without  attending  to  her  wishes. 
^  May  not  the  same  argument  be  *  urged,  with  equal  force 
'■  ^  against  her  power  to  convey  her  estate?  Cannot  a  con- 
veyance be  procured  by  the  same  coercion  as  a  devise  by  will? 
The  husband,  who  regards  not  the  wishes  of  a  wife,  if  he  be 
determined  to  get  her  estate  into  his  hands,  will,  by  the  same 
mal-treatment,  render  her  life  uneasy,  until  he  has  accomplished 
his  designs,  and  gotten  the  avails  of  her  property,  by  compelling 
a  sale ;  and  a  wife,  who  has  firmness  sufficient  to  prevent  her 
yielding  to  the  importunities  of  her  husband  to  sell  her  property, 
will  devise  according  to  her  own  choice.  The  argument  is,  that, 
as  the  law  confessedly  is,  there  is  the  same  danger  that  her  in- 
clinations respecting  her  property  will  be  defeated,  as  if  she 
possessed  the  power  of  devising.  Will  it  be  said  that  he  has 
more  power  over  her  when  in  a  sick  bed,  than  when  in  health? 
This  reasoning  does  not  oppose  her  devising,  when  in  health:  it 


BABON  AND  FEMME.  231 

proves,  rather  than  anything  else,  that  sick  bed  devises  are  dan- 
gerous.    It  oGtaj  also  be  said,  that  a  hosband,  on  a  sick  bed,  may 
be  led  away,  contrary  to  his  inclination,  by  the  importunities  of 
a  wife :  for  he  is,  in  his  turn,  in  her  power.    If  then,  a  deed  by 
her,  of  her  real  estate,  which  may  be  procured  by  coercion,  is 
l^al,  why  is  not  her  devise,  that  may  be  procured  by  the  same 
coercion  ?    To  deprive  her  of  this  privilege,  will,  in  no  instance, 
render  her  situation  eligible :  and,  to  allow  it,  will,  in  very  many 
instances,  afford  her  the  satisfaction  of  knowing  that  her  estate 
will,  probably,  be  enjoyed  by  the  object  of  her  affections.   I  shall 
make  no  observations  respecting  that  imaginary  guard,  which  the 
English  law  seems  to  have  placed  over  her  interest,  by  examining 
her  privately,  respecting  her  consent  to  a  conveyance ;  for  it  can 
be  no  guard.   The  wife  who  is  unwilling  to  convey,  and  who  has 
80  far  yielded  to  the  importunities  of  her  husband,  as  to  proceed 
in  the  business,  will  never  stop  short  on  such  an  exami-  ^^^^  .^-, 
nation ;  for  she  would  not  have  appeared  before  *  the  ^        -" 
magistrate,  if  she  had  not  resolved  to  secure  her  quiet  at  the  ex- 
pense of  the  loss  of  her  estate.    There  is  no  instance,  I  appre- 
*  hend,  where  a  wife  has  been  examined,  in  which  she  has  declared 
that  she  was  unwilling  to  convey:  it  is  less  than  the  shadow  of 
a  security.    If,  then,  she  may  convey  with  his  consent,  why  not 
devise  with  his  consent?    In  the  form  there  is  this  difference: 
in  the  instruments  of  conveyance,  he  is  joined  with  her,  but  not 
in  a  devise.    In  the  former  it  is  necessary  for  him  to  join,  to 
pass  his  own  interest;  but,  in  the  latter  case,  his  interest  is  not 
affected  by  the  devise;  but  the  devisee  must  take  it,  subject  to 
his  incumbrance  thereon.    Can  any  reason  be  assigned  why  it 
should  be  necessary  that  his  consent  should  be  given,  to  render 
valid   her  devise?    Why  should  his  consent  be  requisite  to 
enable  her  to  do  that  which  does  not  affect  his  interest  ?    Must 
she  have  his  liberty ;  and  has  the  law  prescribed  it  out  of  mere 
wantonness  and  tyranny,  to  do  that,  the  doing  of  which  cannot 
be  injurious  to  him,  and  the  omission  of  it  in  no  respect  benefi- 
cial to  him?    To  require  his  consent,  lays  her  under  a  very 
unnecessary,  and  consequently,  a  very  unreasonable  restraint 
Admit  the  idea  of  full  liberty  in  her  to  devise,  independent  of 
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his  pleasure,  and  all  daiigsr  of  coerdon  is  at  an  end ;  for,  to  msn 
i^pearanoes,  and  to  lander  her  hushaad  easj^  she  can  make  a 
will  which  aeooids  with  hia  washes:  but  if  it  do  not  with  her 
own,  most  assuiedly  he  will  be  soxprised  with  another,  wiiid 
she  may  lodge  with  aome  eoi^dentiai  friend,  a  will  which  is 
pecfidctlj  the  will  of  her  cboiee; 

It  may  be  said  that  this  doctrine  will  render  a  deed  Talid  bj 
her,  without  the  consent  of  her  husband ;  and  that  this  is  a  novel 
doctrine,  never  before  oontended  tor.  This  olgection,  I  flatter 
mysd^  will  be  found  satis£GK^rily  answered  in  a  former  ehapler, 
to  which  I  refer  the  reader,  (a.) 

^^  .  *  Is  there,  then,  any  solid  reason  why  a  wife  may  not 
L  -J  devise  her  estate^  withont  the  consent  of  her  hnsba&d, 
where  no  legal  right  of  his  is  to  be  affected?  Is  it  not  enough 
that  the  law  has  given  to  her  husband  the  whole  of  her  persoMiI 
estate  in  possession,  and  the  entire  disposal,  if  he  chooses,  of  her 
personal  property  in  aeticA,  and  her  chattels  real ;  without  talditg 
fipom  her  the  power  of  devising  that  estate  which  is  still  her  own, 
to  which  he  has  not  any  right,  and  never  can  have,  mei«Iy  be- 
cause it  is  the  sovereign  pleasure  of  her  husband  that  she  should 
die  intestate,  when  all  others  of  the  community  may  devise  their 
property?  Has  she  no  particular  object  of  her  affections  to 
whom  she  would  wish  to  give  her  estate  ?  Must  she  be  destitute 
of  power  to  reward  the  duteous  affiactions  of  meritorious  lelativee^ 
and  reluctantly  learn  that  her  property  must,  on  her  death,  be 
enjoyed  by  an  undutiful  heir,  who  has  nev^  merited  a  siogle 
fovor  at  her  hands?  Why  should  she  not  have  it  in  her  .power 
to  procure  from  those  about  her  such  treatment  aa  she  would 
probably  receive  from  them,  when  they  knew  that  it  was  in  her 
power  to  reward  their  attention,  or  defeat  their  azpeotatioQS,  if 
treated  with  disrespect?  Having  attempted  to  show  that  it  was 
reasonable  that  she  should  possess  this  power  a(  devising  her 
property,  I  will  now  examine  the  subject  as  it  stands  on  legal 
ground. 

The  result  of  this  inquiry,  I  apprehend,  will  be  found  to  be 
this:  That,  under  whatever  circumstances  we  find  a  wife  poft> 

(a)  Chip.  8, 
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aeflsed  of  propecty,  fleparate  from  her  husband,  which  does  not 
belong  to  him,  and  cannot,  at  the  moment  the  devise  takes  effect; 
Bach  devise  by  her,  ^iriliioat  the  consent  of  her  httsband,  is  good 
on  the  principles  of  the  oommon  law;  and  whenever  she  is 
deprived  of  that  power,  it  most  be  by  statate.  (1)  That  she  can 
devise  peiaonal  property,  which  belongs  to  the  husband,  with 

(I)  The  pBopotSHaikt  laid  dawn  in  the  tosti  tfast  a  manM  1^011180  mtj  devise  faer 
Mpante  property,  wiUumt  the  conseBt  of  her  hoflband,  when  such  pio|mrfy  beoomas 
▼eated  in  her  by  virtue  of  a  deed  of  aettlement  ezecnted  prior  to  the  marriage,  maf 
well  he  aoatained  upon  general  principlea,  for  in  such  a  case  the  wife  holds  and 
enjoys  tiie  property,  with  all  its  inddents,  whereof  the  jtu  dfsponendi  is  one;  and 
wiiere  afae  has  the  oomplete  oontmL  over  the  principal,  she  must,  of  necessity,  have 
it  otar  the  ptoduos  and  aooretiCMis.  Pettiplaoe  v.  Gtoorgas,  3  Bro.  0.  0.,  8;  Yem^ 
536;  Qore  9.  Knight,  Free,  in  Ohan^  266.  But  it  is  to  be  borne  in  mind  that  equity 
abne  gives  force  to  testamentary  dispositions  of  this  character,  under  the  name  of 
an  appeSntment,  or  dedaration,  of  a  trust  1  Rob.  on  Wills,  86 ;  4  Kent's  Com.,  606. 

The  act  sf  IMS,  of  New  Yoric,  amandinyseo.  3  of  aot  of  1848,  provides  that  a 
manied  woman  may  convey  and  devise  her  real  and  pecsonal  property,  and  any 
interest  or  estate  therein,  and  the  rents,  issues  and  proflte  thereof,  in  the  same 
nuumer  and  with  the  like  effect  as  if  she  were  unmarried.  In  Pennsylvania,  the 
wife  may  (fispoae  of  her  property  by  win,  provided  the  instrument  be  executed  in 
the  pnwce  of  two  or  more  witnesses,  neither  of  whom  shall  be  her  husbands 
Adt  of  1848;  Donlop's  lAwm  of  PemiL,  1124,  112&.  And  in  New  Hampshire,  a 
married  woman  who  is  twent9H)ne  years  of  age  may  devise  real  estete,  if  the  will 
be  attested  and  subscribed  by  three  witnesses  thereto  in  her  presence.  Comp.  Stat 
of  K.  H.,  1863,  ch.  168.  In  Massachusetts,  a  married  woman  can  make  a  win  of 
ker  ntk and  separate  personal  property  as  if  riie  were  aofe;  but  such  wfli  cannot 
opecato  te  deprive  her  husband  of  more  than  half  of  her  personal  property,  without 
hia  consent  Qeneral  Stat  of  Maaa,  1860,  oh.  108,  p.  6^8,  sea  9.  By  the  Bevised 
Statutes  of  Mmne,  1867,  ch.  61,  the  wife  may  convey  and  devise  her  real  and  per- 
BDoal  property  by  wSI,  as  if  she  were  m>h.  See,  also,  Compiled  Btotutes  of  Michi» 
gan,  1867,  ck  9a,p.  8S8f  Laws  of  Yeonoat,  184t,  Vo.  3t,aeo.2:  Theaotoflfay 
i,  1866,  of  Pennayivania:  ''The  power  of  any  mairied  woman  to  bequeath  or 
devise  her  property  by  will  shall  be  restricted,  as  regards  the  husband,  to  the  same 
extent  as  the  husband's  power  so  to  dispose  of  his  prcqperly  is  restricted  as  regards 
the  wife,  namely,  so  that  any  surviving  husband  may,  against  her  will,  elect  to  take 
toch  share  and  interest  ia  her  real  and  peraeaal  estate  as  she  eaa,  when  surviving, 
sleet  to  take  against  his  will  in  his  estetes,  or  otherwise  to  teke  only  her  real  estete 
as  tenant  by  the  curtesy,  provided  that  nothing  herein  contained  shall  affect  the 
rigbt  or  power  of  the  wife,  by  virtue  of  any  authority  or  appointment,  contained  in 
any  deed  or  vrill,  to  grant,  bequeath  or  devise,  as  heretofore,  any  property  held  in 
tnut  for  her  sole  and  separate  use." 
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his  consent,  is  manifest  from  a  variety  of  aathoritiea  (a)  (1) 
*I  wish  it  to  be  remarked,  that  these  are  the  cases  in 
L-        -1  which  we  find  the  doctrine  laid  down,  that  the  devise  of 
the  wife,  with  the  consent  of  the  husband,  is  good,  (i)   This 
proposition,  abstracted  from  the  subject  devised,  seems  to  imply 
that  a  devise,  without  his  consent,  was  not  good:  but  the  role  is 
laid  down  only  in  cases  where  his  own  interest  is  concerned ;  and 
to  w  other  is  it  applicable ;  and  in  no  measure  opposes  the  opinion 
that,  in  those  cases  where  hiB  interest  is  not  concerned,  she  may 
devise  her  own  property  without  his  consent     It  is  laid  down  by 
Bracton,  and,  before  him,  by  G-lanville,  that  the  will  of  a  wife, 
generally,  is  not  good  without  the  consent  of  her  husband;  for 
this  reason,  by  them  subjoined :  because  it  would  be  dispofiing 
by  will,  of  his  goods.    From  these  ancient  authors  we  find,  that 
it  was  not  uncommon  for  a  wife  to  devise  away  her  husband's 
property,  with  his  consent    It  is  material  to  notice  the  reason 
given,  why  a  wife  could  not  generally  devise,  without  her  hus- 
band's consent ;  which  was,  because  it  was  devising  the  husband's 
property,  (c)    If  the  property  devised  had  been  her  own,  inde- 
pendent of  her  husband,  there  would  have  been  no  obstacle  to 
her  devising  it ;  and  it  is  observable  that  Bracton  says,  generally 
'  a  wife  cannot  devise  without  her  husband's  consent     This  clearly 
implies  that  there  were  cases  in  which  she  might  devise  without 
his  consent     The  word  generally  would  not  have  been  used,  if 
coverture  were  a  disqualification  to  devise  in  all  cases.    Bracton 
then  goes  on  to  inform  us,  that  it  was  usual  for  a  wife  to  devise 
her  dress  and  ornaments,  which,  he  says,  were  properly  her  own 
property ;  and  mentions  this  as  an  exception  to  the  general  role 
before  laid  down,  that  the  wife  could  not  generally  devise,  without 

(a)  6  Heniy  VI,  81 ;  id.,  89,  fft, 

w)  Brokers  Devite,  84:  Cro.  Oar.,  S18,  978. 

(c)  BeeTe*s  History,  Hi,  807. 


(1)  Swinburne,  89.  But  tbo  husband  may  revoke  the  same,  not  onlj  during  ^^ 
life,  but,  according  to  Swinburne,  after  her  death,  before  the  will  is  prored.  Bat 
if  he  oonflrm  the  will,  after  her  death,  it  is  forever  binding  upon  him.  It  is  said. 
however,  that  an  instrument  made  by  a  feme  covert  for  the  purpose  of  devumg 
real  property,  made  with  the  consent  of  the  husband,  can  hardly  be  called,  in 
strictness,  a  will  Bob.  on  Wills,  24;  2  Atk..  49. 
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her  husband's  coDsent    For,  he  says,  in  this  case,  we  find  a  wife 
owning  property  independent  of  her  hnsband ;  and,  at*  ^ 
the  same  time,  we  find  her  right  of  devising  recognized  ^        ^ 
by  the  highest  authorities,  (a) 

We  shall  find,  from  the  ancient  writers  on  the  common  law 
of  England,  that  there  were  other  instances  where  the  wife  had 
a  leal  ownership  of  property,  distinct  from  her  husband,  so  that 
it  was  her  own,  and  out  of  the  reach  of  her  husband.  This  was 
when,  on  her  marriage  (which  was  frequently  the  case),  the  hus- 
band endowed  the  wife,  ad  ostium  ecdesio^  with  personal  goods, 
in  lieu  of  dower  in  his  lands,  the  property  was  hers  in  such  a 
manner  that  it  was  not  in  his  power  to  claim  it  {b)  This  being 
her  own,  she  might  devise  it ;  and  this  was  the  occasion  of  the 
exception  made  by  Bracton.  After  Bracton  wrote,  we  find  this 
doctrine  expressly  laid  down  by  an  eminent  civilian.  Archbishop 
Stafford.  His  words  are  these :  Married  women  have  a  distinct 
property  firom  their  husbands  in  some  things ;  and  this  property 
they  may  devise,  independent  of  their  husbands. 

Nothing  can  be  more  certain  than  that  testamentary  matters 
were  governed  by  the  laws  prevalent  in  the  spiritual  courts ; 
and  we  shall  find  that,  in  the  reign  of  Edward  III,  Archbishop 
Stafford  lays  it  down,  as  established  by  law,  that  wives  might 
make  wills :  and  he  complains  that  methods  had  been  taken  to 
prevent  them ;  which,  he  says,  was  in  violation  of  the  usage  of 
the  church  hitherto  approved,  and  an  offence  against  the  divine 
majesty  and  the  ecclesiastical  law.  (c)  In  a  later  period,  Lynd- 
wood,  the  most  eminent  civilian  of  his  time,  and  perhaps  of  any 
age,  recognizes  the  same  doctrine ;  and  expresses  his  surprise 
that  the  power  of  a  married  woman  to  devise  should  be  com- 
batted  by  any  one,  as  it  seems  that  it  was.  He  agrees  to  the  rule 
that  the  property  which  belonged  to  her  husband  she  could  not 
devise  without  his  permission ;  but,  he  says,  she  may  have  pro- 
perty of  her  own,  which  he  defines  to  be,  gmc  habet  in  rebus 
paraphemalibus*  extra  dotem^  which  can  be  no  other  than  ^^^^ -.-. 
the  estate  given,  as  before  mentioned,  ad  ostium  ecclesioR.  '-  ^ 
For  he  admits  the  husband's  exclusive  right  to  the  portion  which 

(a)  8  Beero,  9.  (d)  1  Be6T«*i  mit.,  107.  (e)  1  Beeye^s  mit.,  88. 
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fibe  brought  to  her  husband,  and  also  to  that  which  she  afta> 
wards  acquired:  and  it  ought  to  be  remarked,  tiiat  the  only 
groand  on  which  it  was  contended  that  a  wife  could  not  deyise 
was  that  she  had  no  property  which  was  in  its  nature  devisable; 
for,  at  that  period,  real  property  could  not  be  devised  by  any 
person. 

It  never  entered  into  the  head  of  any  person,  that  any  dis- 
qualification to  devise  arose  from  a  state  of  coverture;  but  the 
only  reason  was,  that  the  wife  had  no  goods,  which  would  have 
been  the  same  disqualification  of  a  husband,  who  had  no  property 
devisable.  That  the  wife  had  no  goods,  was  the  position  that 
Lyndwood  had  to  combat;  for,  if  she  had,  there  does  not  seem 
to  have  been  the  least  apprehension  that  there  was  anything  in 
the  nature  of  coverture  that  should  prevent  her  {rom  devising. 

Ko  inference  against  this  doctrine  can  be  derived  £rom  Aose 
authorities  whidi  say  a  wife  can  devise,  with  consent  of  her 
husband:  for  these  were  cases  of  devising  his  property;  and 
certainly,  in  those  cases,  his  consent  was  necessary.  A  role, 
therefore,  drawn  from  those  cases,  can  never  apply  to  cases  not 
under  similar  circumstances.  This  was  the  case  where,  in  the 
year  book^  this  doctrine  is  expressly  laid  down,  that  a  married 
woman  may  bequeath,  by  will,  with  the  consent  of  the  husband. 
The  same  doctrine  has  been  recognized,  in  a  later  period,  in  a 
host  of  authorities;  but,  in  all  of  them,  the  devise  was  the  hus* 
band's  property. 

Perhaps  it  may  be  thought  strange  that  a  question  like  this 
should  be  embarrassed  by  a  single  doubt,  at  any  period  of  onr 
law ;  but  we  must  remember  the  instances  of  a  wife's  holding 
property  of  her  own,  distinct  from  her  *  husband,  were 
■-  -'  very  few,  until  within  the  last  century,  except  the  pro- 
perty was  real :  and  this  kind  of  property  could  not  be  devised 
by  any  person,  until  the  permisfflon  was  given  by  the  statutes 
of  Henry  YUl,  which  statutes  forbade  married  women  from 
devising  their  real  property.  The  question  could,  therefore,  but 
seldom  occur,  in  former  times;  but  in  latter  years,  since  it  is 
eommon  for  wives  to  enjoy  separate  estates,  by  means  of  settle- 
ments and  estates  given  to  them  to  tiidr  separate  use,  no  point 
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has  become  more  Immnoofl  in  the  English  law.    See  Yesey,  190^ 
where  Lord  Bjlbdwiceb  recognizes  the  doctrine  for  which  I  am 
now  contending,  in  the  strongest  terms,  that  a  married  woman 
may  dispose  of  such  estate,  if  personal,  by  any  act  in  her  life- 
time, or  by  will.    It  was  icrged  at  the  bar,  and  admitted  by  the 
ooort,  that,  when  a  married  woman  has  separate  property,  that  it 
is  incident  to  such  property  that  she  may  make  a  will  of  it    The 
words  of  Lord  Thitblow  on  this  sulgect  are,  that  the  proper 
rule,  in  all  oaaes^  respecting  the  acts  of  married  women,  (a)  and 
respecting  their  separate  property,  is^  ihdt  they  are  competent  to 
do  any  act  respecting  it  that  unmarried  women  can  do.    Says 
he,  it  is  impossible  to  say  that  a  married  woman  is  incompetent 
to  act  with  her  separate  pr(q)erty,  as  a  femme  vHa.    Authorities 
to  this  point  are  nnmeroua.    It  is,  then,  no  longer  a  oontroyeray 
that  the  English  law  does  not  e<Misider  coverture  as  having  any 
qualities  which  inc&padtateb  a  wife  from  nuddng  a  will ;   and 
when  she  is  found  possessed  of  estate,  she  may  dispose  of  it  as 
freely  as  any  person,  and  with  as  little  restraint  as  a  femme  aok. 
{b)  (1)    Married  women  are  not,  then,  l^ally  incapacitated  to 
devise,  otherwise  than  by  statute  of  Henry  Yin.    Baron  and 
femme,  by  articles  of  agreement,  separated;  and  the  husband 
granted  to  her  a  separate  maintenance ;  out  of  which,  by  her 
frugality,  she  had  *  saved  a  sum  of  money,  and  made  a  p«.  .^ 
will,  and  devised  it;  and  the  will  was  holden  valid*  ^        ^ 
Lady  Rodger's  ease,  Gh.  Ca.,  118.    The  same  reason  exists  why 
this  should  be  Kood,  as  in  the  other  cases:  the  husband  could 
have  no  claim  upon  the  money ;  for  it  had  passed  from  him  to 

M)  1  Vm.,  8M;  1  Vtr.vSM;  1  Vat., «;  1  Bra  In  On.,  10;  IT.  W.,  IM. 
(|^tVM.,ttO;  •id.,618;  8Atk.,700;  1  Vtr.,X8. 


(1)  See,  alflo,  in  adiition  to  the  aotheritiee  dted  in  the  text.  Rich  r.  Godrall,  9 
Vei^  369;  Gage  v.  laster,  2  Bro.  P.  C;  Pridgeon  v.  Pridgeon,  1  Ch.  Gas.,  118; 
Bletaoe  v.  Sawyer,  1  Tern.,  246;  Herbert  v.  Herbert,  Pr.  in  Ch.,  44;  Peaoodc  v. 
M(ttk,  2  Ves.,  190;  Bippon  «.  DowcHng,  ArnhL,  566;  Sontiiey  9.  Btonehocme,  2 
Vea^  612.  That  ohanaerjr  wffl  oonalder  a  mairied  woman  in  the  Ught  of  a  fame 
mk,  with  regard  to  her  lepafaAo  property,  either  peraonal  or  real,  ia  also  manifest 
fifOB  a  Tarie^  of  anthoritiea,  among  which  may  be  dted,  QHjn  v.  Baxter,  1  Younge 
k  Jerris,  329 ;  Headen  v.  Rasher,  1  McOleUmd  &  Younge,  90;  Sturgis  v.  Corp.,  13 
Tra^  190;  WagstaiT  v.  Smith,  9  id.,  5!20;  P^os  v.  Smith,  1  id.,  189. 
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her,  by  his  own  grant,  and  was  her  property,  over  which  he  had 
no  control. 

Perhaps  it  may  be  said,  that  no  argument  can  be  drawn  from 
the  decisions  in  chancery  respecting  their  power  to  devise  their 
separate  property ;  for,  that  courts  of  chancery  feel  themsdyea 
at  liberty  to  depart  from  the  rules  of  law.  Whatever  poweis 
may  have  been  assumed  by  chancery,  I  trust,  it  will  not  be  found 
that  they  have  ever  indulged  themselves  to  such  an  extent  as  to 
set  aside  those  laws  that  create,  in  any  person,  a  disability  to 
contract  or  devise.  This  matter  may  be  set  in  a  very  dear  point 
of  light,  by  adverting  to  the  case  just  mentioned.  In  that  case 
there  was  a  devise  by  a  married  woman,  of  real  as  well  as  pe^ 
sonal  estate,  both  of  them  her  separate  property.  Her  devise 
of  personal  estate  was  holden  to  be  good ;  but  her  real,  not  good; 
because  the  statute  of  Henry  Yin  disables  a  married  woman 
from  devising  her  real  property.  Had  it  not  been  for  that  sta- 
tute, it  would  have  passed  by  the  will,  as  well  as  the  personal 
property :  for  nothing  can  be  more  certain  than  this :  that,  if 
coverture,  independent  of  the  statute,  created  a  disability,  then 
the  personal  property  could  not  have  passed  by  the  devise.  With 
respect  to  the  real  property,  the  statute  had  created  a  disability: 
therefore  it  was,  that  she  could  not  devise.  Surely  a  disability 
created  by  the  common  law  is  as  stubborn  and  as  difficult  to  sor- 
mount  as  one  created  by  statute ;  but  we  find  that  she  was  pos- 
sessed of  power  to  devise  her  personal  property.  Of  course, 
there  was  no  disability  at  common  law  resulting  from  a  state  of 
coverture;  and  if  a  court  of  chancery  so  respected*  the 
'-  -'  statute  as  not  to  decree  counter  to  it,  their  respest  wonld 
have  been  as  great  for  the  regulations  of  the  common  law.  They 
never  conceived  that  they  had  more  power  to  dispense  with  the 
regulation  of  the  one,  than  with  those  of  the  other. 

If  an  agreement,  under  hand  and  seal,  in  nature  of  a  settle- 
ment, be  made,  before  marriage,  betwixt  the  intended  husband 
and  wife,  respecting  the  real  property  of  the  wife,  that  the  wife 
shall  have  power  of  disposing  of  her  lands  as  she  pleases,  and 
marries,  she  may  dispose  of  it,  by  an  instrument  in  nature  of  a 
will,  notwithstanding  her  disqualification  by  84  Henry  VIII:  for 
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this  18  only  the  execution  of  a  power  which  she  is  competent  to 
do.  (1)  It  is  not  in  the  power  of  the  intended  husband  to  vest 
her  with  authority  to  devise  her  real  property ;  for  she  is  utterly 
disqualified  by  statute.  Her  lands,  therefore,  do  not  pass  to  the 
devisee  in  her  will ;  for  it  only  operates  upon  the  estate  that  the 
husband  has  in  the  lands,  by  virtue  of  his  marriage  with  her. 
He  could  give  her  power  to  dispose  of  his  interest  in  the  lands ; 
but  he  could  not  repeal  the  statute,  and  give  her  power  to  devise 
her  own  lands ;  for  she  cannot  devise  her  sole  and  separate  real 
property  by  will.  Thus  no  marital  right  is  affected  thereby ;  for 
this  is  absolutely  forbidden  by  the  statute  of  Henry  VIII,  when, 
at  the  same  time,  her  will  of  her  separate  personal  property  is 
valid :  for  no  statute  prohibits  her,  and  neither  does  the  conmion 
law.  2  Ves.,  75,  610. 

Suppose  the  devise  had  been  before  marriage,  would  the  mar- 
riage be  a  revocation  of  the  will  ?  (2)    It  seems  that  it  would, 

(1)  So  ahe  may  make  a  wfll  in  favor  of  her  husband,  in  the  execution  of  a  power, 
reserved  to  her  while  9o!ef  oyer  her  separate  estate.  Bradish  v.  Gibbs,  3  John.  Ch. 
Sep.,  623.  As  to  the  general  principles  of  the  text,  see  Anderson  v.  Dawson,  16 
Ves.,  632;  Barton  v.  Briscoe,  1  Jac,  603  ;  Bich  v.  Gockell,  9  Ves.,  369;  Rippon  w. 
Oowding,  Amb^  666 ;  4  Kent's  Oom.,  606. 

A  power  in  a  marriage  settlement,  authorizing  a  married  woman  "  to  enjoy,  con- 
trol, receive  and  dispose  of  property,  during  and  notwithstanding  such  marriage,  aa 
«  feme  jofe^"  does  not  entitle  her  to  dispose  of  her  property  by  will  Wadhams  v. 
Am.  Home  Miss.  Soc^  12  N.  T.  (2  Kern.),  416.  Held,  in  Talbot  v.  Calvert,  24 
PemL,  327,  that  an  ante-nuptial  settlement,  giving  power  to  the  wife  to  dispose  of 
noperty  by  will,  has  no  effect  to  give  her  such  power.  See,  also,  12  N.  T.,  416, 
above. 

Held,  in  New  Hampshire,  that,  m  the  law  now  stands,  a  married  woman  cannot 
make  a  devise  of  real  estate  to  her  husband.  Wakefield  v.  Phelps,  37  N.  H.,  296. 
Sot,  in  Pennsylvania^  it  was  held  that,  where  a  statute  made  the  husband  heir  to 
bis  wife's  real  eetote,  with  his  consent  she  could  will  this  real  estete  to  him,  as  well 
u  personal  property.  Wagner  v.  Ellis,  7  Penn.,  411.  By  the  stetute  of  Indiana, 
a  married  woman  may  make  will  of  real  and  personal  property.  Laws  of  Ind., 
1869,  6tL  141,  p.  248. 

(2)  Where  a  woman,  being  about  to  many,  entered  into  an  agreement  with  her 
ftitare  husband,  without  seal,  by  which  her  property  was  settled  on  the  survivor 
for  life,  with  power  to  the  wife  to  dispose  by  will  to  be  made  after  marriage ;  she 
then  immediately  makes  a  will  by  which  she  bequeaths  her  property  to  her  intended 
husband,  absolutely,  and  afterwards  marries.  The  articles,  resting  ih  agreement, 
give  the  husband  an  equiteble  estete  for  life,  but  the  will  is  revoked  by  the  subse- 
<inent  marriage.  Hodson  r.  Uoyd,  2  Bro.  G.  C,  634;  R.  8.,  New  York,  6th  ed.,  voL 
8,  p.  146,  sec.  39. 
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acoording  to  the  cauie  of  Doyer  v.  Staple,  2  T.  Sep.,  684  What, 
then,  IS  the  leoson  that  this  deyise  shoold  be  revoked?  Maj 
not  that  which,  if  k  had  been  done  after  nmrriage  would  have 
been  valid,  remain  valid  after  marriage,  though  it  was  done 
before?    The  diffezenoe  is  this:  If  the  deviae  was  made  before 

r»1481™*^'*^  it^^o'^d  °P«ate  opon  d»e  land  devind,  to 
*-  -'  pass  it  to  the  devisee,  upon  the  death  of  the  testator;  but 
if  it  were  made  afier  marriage,  it  was  the  mere  execution  of  a 
power  to  pass  the  hoabaEnd's  estate  therein ;  ao  that  the  same 
reason  exists  why  mairiage  should  be  a  revocation  of  her  will  as 
exists  in  other  caseB,  via.,  that  she  cannot,  after  marriage,  control 
her  property,  whatever  event  might  have  taken  place  diat  would 
have  rendered  it  improper  tliat  the  will  should  take  e£Eect 

In  2  Yes.,  75,  it  is  laid  down,  as  the  known  law  of  the  land, 
that  the  assent  of  a  husband  is  not  necessary  to  give  validity  to 
the  will  of  his  wife,  when  it  is  a  will  of  her  separate  property. 
Those  cases  which  admit  of  the  ability  of  the  wife  to  devise,  with 
the  consent  of  the  husband,  which  are  cases  of  her  devising  his 
property,  in  no  measure  oppugn  the  idea  of  her  ability  to  devise 
her  own  property,  without  his  consent;  and  even  these  cases 
demonstrate  that  there  is  no  incapacity  to  devise  arising  from 
coverture ;  for,  if  there  had  been,  his  consent  could  avail  nothing. 
And,  in  the  case  first  inentioned,  there  was  tiie  husband's  con- 
sent to  devise  her  real  property ;  but  it  was  declared  as  sound 
law,  that  the  husband  could  not  give  liberty  to  his  wife  to  devise 
real  property,  for  the  statute  had  expressly  forbid  it  The 
statute  had  created  a  disability,  and  it  was  not  in  his  power  to 
remove  it:  and,  if  the  common  law  had. created  a  disability,  it 
would  have  been  as  much  oat  <xf  his  power  to  remove  it,  as  if  it 
had  been  created  by  statute. 

It  will  be  remembered  that  the  personal  property,  at  common 
law,  was  the  only  property  which  was  devisabla  It  follows, 
then,  there  was  no  prc^erty  which,  by  the  common  law,  was 
devisable,  but  what  oould  be  devised,  as  well  by  a  married 
woman  as  by  any  other  person. 

With  respect  to  her  choses  in  action,  we  find  it  laid  down  in 
r*izLQi  *^®  books,  that,  in  case  her  husband  survived*  her,  if  he 
^        -*  had  not  reduced  them  to  possession,  during  the  covertare^ 
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thej  did  not  belong  to  him,  but  w^it  to  hec  represeixtstiyes.  In 
tbiB  estete,  then,  on  her  death,  he  had  no  inteiest  Upon  the 
principleft  cootendod  for  in  thk  chapter,  we  should  expect  to 
find,  thai  a  married  "womaa  might  devise  her  ehoaes  in  action ; 
and  the  result  of  the  investigatioa  is,  that  doe  can :  for  we  find 
it  adjudged,  ihai^  of  thing?  in  action,  she  may  make  a  wJl ;  and 
that  this  is  properly  a  will  in  law,  and  ought  to  be  proved  in  the 
spiritual  court  (a)  (1)  This  adjudication  could  never  have  takea 
place,  if  any  idea  had  been  entertained  that  ooyeitiire  disabled 
the  wife  from,  devifiing.  How  this  right  of  die  wifs^  to  dispose 
of  her.  choees,  would  bo  consideared^  since  the  enacting  of  the 
statute  of  Car.  II,  by  which  the  husband  is  entitled  to  the  choa» 
of  the  wife^  by  administratorahip,  without  liability  to  acoount 
for  the  surplus^  after  paying  h»  debts^  is^  perhaps,  uncertain. 
This  is,  however,  immaterial  lo  our  inquiry ;  for  the  law,  to  whiok 
I  have  adverted,  was  estajblished  when  the  husband  was  not  so 
entitled.  I  should  believe  that  the  statute  had  not  infringed  liie 
right  of  the  wife  to  devise  her  choses.  The  law  has  made  the 
husband  residuary  legatee  of  the  surplus  of  her  estate^  after  pay- 
ing bw  debts,  which  he  is  not  liable  to  pay  after  her  death,  in 
character  of  her  husband;  but  is  liable  to  pay  as  administrator. 
Aod  altiiougfa  it  is  clear  that  his  interest  may  he  affected  by  the 
devise^  yet  it  is  not  an  interest  belonging  to  him  as  husband:  no 
marital  right  is  affected :  it  is  nodiing  moce  liian  a  oontingrot 
i^ht  of  an  heir  or  representative,  which  is  always  liaUe  to  be 
defeated  by  a  testator.  Although  this  point  shoold  be  determined 
otibcrwise,  whes»:  there  is  such  a  statute  as  tiiat  of  Car.  11 ;  yet^ 
where  there  is  no  such  statntsv  the  law  remains  as  it  ever  has 
been,  that  a  wi&may  duq>ose  of  her  choses  by  wilL  (2) 

(I)  Hie  vmumy  jaAnam,  fion  tba  ftct  tibst  her  ahosar  fiLsatioit  dssoeoMi  to 
httnfKmiM6weB,  iwwMawn  to  b»y  that  ihs  eottld  dtepawoffeem  ly  wflt;  ani 
taisiethe  een«et  docfirine  is  imh  of  Ite  Uhited  Slolee  as  noovniw  the  right  oC 
Aevifl^toaeviMat  aill  Weahail  see  hveaAer  that  id.  mac^  of  the  states  lbs 
wife  is  scmsidered  wholly  Incapable  of  conveTing  her  property  hj  wfll,  whi]»  im 
otenthisyofwer  is  amfaitsd  ii|>ea  bar  by  eapress  stetnis  pronsiads.  (Bes  page 
S33;  safe,  note.) 
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*  If  the  principles  of  this  chapter  be  oorrectj  a  wife 
^  -'  may  make  a  will  of  things  which  she  has  in  outer  irmi; 
for  these  cannot  belong  to  the  hasband.  It  is  the  law  of  the 
books  that  she  can.  These  are  the  words  of  the  coort)  in  tlie 
cases  cited  in  the  margin,  of  things  which  are  holden  in  outer 
droit  A  wife  may  make  a  will  without  her  husband's  assent 
(a)  (1)  In  every  situation,  in  which  a  wife  is  found  possessiDg 
property,  which  cannot  belong  to  the  husband,  on  her  decease, 
she  may  devise  it,  unless  she  is  prohibited  by  force  of  statate. 
Very  few  instances  can  be  found  of  a  wife's  owning  persons] 
property,  until  of  late  years,  since  the  practice  of  her  having 
>separate  property  has  taken  place ;  and  in  all  these,  which  can 
be  found,  it  has  always  been  held  that  a  wife  may  devise  such 
property.  And  since  the  practice  of  her  having  separate  per- 
sonal property  has  been  recognized  as  legal,  it  is  indisputable, 
that  she  may  devise  such  property,  even  as  to  her  choses,  which 
are  at  her  husband's  disposal ;  yet,  if  he  do  not,  during  marriage, 
dispose  of  them,  he  can  have  no  interest  in  them  after  her  death; 
therefore  her  will  will  operate  upon  them,  (2) 

Beal  property,  indeed,  may  belong  to  the  wife,  and,  on  her 
death,  he  has  no  interest  in  the  fee.  Why  then  do  we  not  find 
in  the  books  of  the  law,  that  she  can  dispose  of  her  real  property 
by  win  ?  The  answer  is  easy.  During  the  Norman  system  of 
•feuds,  until  the  reign  of  Henry  Yiil,  no  person  could  devise 
\real  property,  neither  men  nor  women,  husbands  nor  wives;  and 
^he  statutes  of  that  reign,  which  enabled  persons  holding  lands 
dn  fee  simple,   to  devise,  expressly  disabled  married  women. 

(A  •  And. ,  M ;  Xoor,  8«) ;  1  BoB. ,  806,  OlS,  n4 ;  •  But,  6BB. 

(1)  2  Kent's  Com.,  170, 171.  So  where  an  estate  is  limited  to  uses,  and  pow 
'is  giyen  to  a  /mim^mIs  to  dedareeuch  nsesi  the  limitatioiis  of  usee  may  take  effeet; 
and  if  she  afterwards  marry,  she  may  limit  the  uses,  hj  way  of  execatioD  of  a 
rpower,  which  is  rather  an  appointment  than  a  wiU.  And  she  may,  onder  a  power 
of  appointment  in  a  marriage  settlement,  over  a  personal  chattol,  appoint  in  &iff 
of  her  husband,  and  in  the  absence  of  ooerdoii  tx  firand,  equity  will  enfonse  nub 
appointment  WhittaU  v.  Clark,  2  Edwards'  T.  0.  Bep.,  149;  Ohes^  v.  Smitli,  8 
Ves.,  193. 

(2)  2  Kent's  Oom.,  170 ;  Peacock  v.  Monk,  2  Yes.,  .190;  Bkdi  v.  OcK^ell,  9  T« 
6S9-  West  V.  West,  3  Bandolph's  Rep.,  373. 
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There  is,  then,  no  period  of  the  English  law,  from  which  it  is 
possible  to  derive  any  light  on  this  subject ;  unless  we  can  find 
in  what  point  of  light  the  subject  was  viewed  by  our  Saxon  an- 
cestors, before  the  restraints  of  the  Norman  system  of 
feuds  took  place.  It  is  very  difficult  to  *  learn  much  on  ^  ■* 
this  subject,  from  the  scanty  remains  of  the  Saxon  laws,  which 
have  escaped  the  waste  of  time.  One  thing  seems  to  be  agreed 
by  law  writers,  that  the  practice  of  devising  real  property  was 
understood  and  practised  by  the  Saxons  in  England ;  and  what- 
ever is  to  be  found  respecting  the  power  of  a  married  woman  to 
devise  her  real  property,  during  this  period,  is  altogether  in 
fevor  of  the  opinion  contended  for. 

Certain  it  is  that  no  vestige  of  devising  will  be  found  among 
the  Saxons,  in  the  rude  state  in  which  they  were,  when  they 
emigrated  from  Germany  into  England ;  neither  did  any  sudi 
nsage  exist  among  the  ancient  Briions,  before  England  became 
a  paroel  of  the  Roman  empire.  The  notion  of  devising  was  then 
most  probably  derived  to  the  Saxons  from  the  Bomans,  amongst 
whom  it  was  fully  recognized. 

As  the  Roman  law  had  been  thoroughly  established  in  the 
south  of  Britain  for  several  centuries  before  the  Saxon  invasion, 
it  was  most  probably  the  Roman  or  civil  law,  respecting  this 
matter,  which  was  adopted  by  the  Saxons^,  and,  by  the  civil 
law,  it  is  certain  that  a  married  woman  could  devise  her  pro- 
perty, both  real  and  personal.  There  are  a  few  scattered  judg- 
ments in  the  books,  from  which  an  argument  can  be  drawn  cor- 
roborative of  this  idea. 

Amidst  the  general  wreck  of  the  Saxon  laws  and  usages,  upon 
the  prevalence  of  the  Norman  system,  a  few  still  remained  un- 
hurt, as  customs  of  particular  places:  amongst  these  was  that  of 
devising  real  property;  and  we  find  a  married  woman  availing 
herself  of  that  custom  to  devise  her  real  property ;  and  the  cus- 
tom was  held  good.  It  must  be  admitted,  in  that  case,  there 
was  the  consent  of  the  husband.  There  is,  however,  no  intima- 
tion that  his  consent  was  necessary  to  give  validity  to  the  devise; 
(a)  but  that  happened  to  be  the  case  before  the  *  court  We  ^  .. 
^  find,  that  it  was  a  custom  in  particular  places,  that  a  ^        ^ 

i0)»B6n.Abr.,81S,Ac 
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mairried  woman  ooald  sanender  her  odpjrbold  estate  to  the  iw 
of  her  will;  (a)  and  theie  is  not  tbe  least,  intijaation  tibaft  tb» 
consent  of  hex  hnsband  waa  necesaai;  to  gke  effect  ta  tbe  la^ 
render. 

There  is  the  case  of  Compton  v.  GoUinsoBi  reporled  in  the  Uk 
of  Heniy  BUc»  S&4|  detennined  upon  analogous  principlea,  where 
a  wife  lived  separate  from  her  husband,  und^  artiolea  of  agree- 
menti  in  which  the  husband  had  renomMoed  all  daim  of  any 
right  which  he  had  in  her  real  piopertj.  The  wife,  thus  separ 
rated»  surrendered  her  estate  to  the  use  of  her  wUl,  without  joia- 
ing  hw  husband  in  the  saxrender„  and  died;  and  the  qofstiaa 
was,  whether  the  devisee  could  hold  the  property  against  tbo 
heir  at  law?  it  maj  seem  strange  ta  tbe  reader  bow  soch  a 
question  could  aiiae  in  the  English  law,  where,  married  women 
are,  by  the.  statute,,  disabled  firom  demising :  but  it  must  beuDdfi^ 
stood  that  oopyholda.  pass  by  sunender;  and  the.  will  ia  war 
sidered  aa  a  declaration  of  the  use,  in  the  convejanoe  by  aorren- 
der :  so  that,  at  common  law,  a  copyhold  rights  in  tUa  way,  may 
be  devised :  the  whole  transaction  being  nothing  more  dian  aa 
alienation  of  the  estate  by  deed,  which  mode  was  well  established 
before  the  statute  of  wiUs^  In  thia  case  it  waa  detenwned  that 
the  devise  or  surrender  passed  tbe  estate  to  the  devisee^  the 
ODvertuce  notwithstanding;;  and  the  reason  given  was^  that  tbe 
husband,  by  his  own  covenant,  had  no  interest  in  the  land.  No 
marital  right  o£  his  could  be  affected  by  her  sole  conveyanoe; 
and,  of  coujae,  her  act  alone  waa  a  valid  act  Thia  proceeded 
upon  the  same  ground  as  all  the  other  casesi  where  a  wife  owoa 
property^  in  such  mannisjr  ihat  her  disposal  of  it  cannot  affect 
her  hud>and'» nigh V  she  incompetent  taconv^  it^  devise it^  of 
do  any  other  act.  rejecting  il^  that  any  other  person  could  da 
In  ancient  tianesi  it  was  *  a.  oommon  thing  for  a  womaa 
'-  -^  to  devise^  whilst  married,  her  rationabilis  para  of  her  hus- 
band's personal  property  or  estate ;  it.  being  a  certain  proportion, 
perhaps  one-third  part  of  her  husband'si  estate  which  would  be- 
long to  her  on  her  husband^s  death,  provided  she  outlived  h^ 
husband,  and  then  died.    Such  devise^  so  made,  waa  heid  good ; 

and,  since  the  statute  of  wills,  we  find  a  married  woaian»  imo% 

(a)aBpowTa;  L«T^ia. 
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ooveiture,  devising  her  lands;  her  husband  died,  and  then  she 
died.  This  was  held  to  be  void,  for  the  consummation  of  the 
will  depended  upon  the  makiDg;  snd  %i  the  time  that  it  was 
made,  she  was  disqualified  bj  the  statute  of  wills.  Certain  it  is, 
then,  upon  the  principles  that  a  wife  is  disqualified  from  devis- 
ing at  common  law,  the  ooruft  ^wg^t  to  have  determined  that  the 
devise  of  her  ratumabilis  para^  in  the  case  before  mentioned,  was 
void;  yet  this  was  held  valid,  li  the  disqualification,  at  the 
time  of  making  the  will,  renders  the  devise  of  lands  void,  a  dis- 
qualification, at  the  lime  of  making  the  wiQ,  must  have  rendered 
flie  deyise  of  the  ratianabilis  para  void ;  but  it  was  held  good. 
This  is  decisive  of  the  question^  that  the  court  did  not  suppose 
that^  «t  oomBK)n  law,  coverture  was  a  disqualification  to  devise. 

That  the  wiU  of  ^fimms,  covertj  as  it  respects  things  in  aiUer 
droiif  is  as  before  stated^  and  that  her  husband  may  be  made 
executor.    See  Brook's  Test^  9 ;  4  Hen.  YL 

A  firMM  oeveri  may  devise  her  lands  to  her  husband,  where 
it  is  the  custom  of  the  manor.    Mod.,  128. 

There  is  another  case  in  Brook's  Devise,  that  a  femme  covert 
might  devise  her  lands,  (a)  where,  by  custom,  lands  were  devi- 
sable ;  but  could  not  devise  them  to  her  husband,  because  the 
devise  being  in  his  fiivor,  it  naight  be  presumed  to  have  been 
done  by  coercion :  but  there  was  no  objection  on  the  ground  of 
incapacilyi  resulting  firom  a  state  of  covertura  8  Edw.  Ill ;  6 
Edw«IIL 
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[♦154]  •  CHAPTER  XH 

The  Powsb  of  thb  Wife  to  Dbvisb. 

[oomvnia] 

In  tho6e  states,  where  there  is  no  statute  disqualifying  her, 
can  a  married  woman  devise  her  real  property?    There  is  no 
question  but  that  she  is  disabled,  in  England,  bj  the  statute  of 
84  Hen.  Viil ;  but  the  influence  of  this  statute  does  not  extend 
to  this  country ;  although  it  is  true  that  many  ancient  English 
statutes,  which  were  in  force  in  England,  before  the  emigration 
of  our  ancestors  from  that  country,  have  been  considered  of  equal 
force,  in  this  country,  with  the  common  law  of  England    And, 
I  admit,  that  upon  every  question,  where  there  has  been  no 
adjudication  of  court  opposed  to  the  English  conmion  law,  nor 
any  opposing  statute,  that  the  law,  as  published  in  the  English 
books  of  reports,  is  our  safest  guide;  and  ought  to  be,  as  it 
generally  has  been,  adopted  by  our  courts,  unless  it  should  be 
repugnant  to  reason,  or  incompatible  with  our  circumstances. 
And,  I  will  not  contend,  but  that  a  statute,  enacted  at  a  period 
when  the  statute  of  Henry  Vill,  respecting  wills,  was  enacted, 
and  of  a  nature  so  generally  applicable  to  the  dicumstanoes  of 
mankind,  in   whatever  country  they  may  be,  as  that  statute, 
ought  to  be  of  as  high  authority  as  the  common  law  of  England. 
Yet  this  is  to  be  understood,  invariably,  with  this  exception ; 
that  where  we  have  a  statute  of  our  own  on  the  same  subject^ 
the  regulations  of  our  own  statute  are  the  only  laws  upon  the  sub- 
ject   When  our  statute  is  expressed  in  the  same  language  vith 
their  statute,  and  *  at  the  time  of  enacting  our  statote, 
^       J  a  construction  has  been  given  by  their  courts  to  their 
statute ;  the  construction  so  given,  ought  to,  and  will  be  considered 
of  very  high  authority :  for  the  using  of  the  same  language,  which 
had  received  a  construction  by  the  courts  of  the  country,  whenoe 
we  have  derived  our  law,  amounts  to  a  declaration  by  the  legis 
lature,  that  the  construction  so  given,  was  perfectly  satisfactory 
to  theuL    But  when  the  legislature  of  this  country  enact  a  sta 
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tate,  yarying  in  language  from  the  English  statute  upon  the 
same  subject,  the  provisions  of  their  statute  are  of  no  authority 
with  us;  for  our  own  legislature  have  chosen  to  provide  such 
laws  upon  the  subject,  as  tiiej  have  judged  most  expedient  for  our 
circumstances    The  legislature,  in  several  states,  enacted  laws 
upon  the  subject  of  wills,  very  early  after  the  settlement  of  this 
country ;  the  provisions  of  which  remain  in  force  at  this  time ; 
which  statutes  vary,  in  many  respects,  from  the  English  ^tute, 
and  are  our  only  guide.    Nothing,  then,  can  be  claimed  from 
the  statute  of  Henry  YIII,  against  the  power  of  a  wife  to  devise 
her  real  property  here.    Whenever  we  look  into  our  own  statute, 
in  Connecticut,  and  find  no   intimation  that   a  wife  shall  not 
have  a  power  to  devise,  (as  is  the  case  with  us,  and  some  of  the 
other  states,)  if  the  legislature  intended  any  thing  of  this  kind, 
it  is  difficult  to  conceive  why  they  did  not  express  such  inten- 
tion, at  the  time  of  enacting  those  statutes.  (1)    The  English 
statutes  of  82  and  84  Henry  Vill,  were  well  known ;  and  it  is 
remarkable,  that  oar  statute,  in  many  of  its  expressions,  is  a  lit- 
eral copy  of  the  S2d  of  Henry  Viil,  with  the  addition  of  all  the 
exceptions  of  the  84th,  only  that  of  ferrvmes  convert^  which  is 
omitted.    Why  there  happened  the  omission  of  that,  which  it  was 
so  easy  to  have  inserted,  unless  the  legislature  intended  that 
femmes  oouvert  should  have  frOl  liberty  to  devise,  is  not  easily 
accounted  for.    That  a  decisive  *  conclusion  in   fisivor  r^^^trrri 
of  the  power  of  the  wife  to  devise,  is  to  be  drawn   ^ 


(1)  By  a  late  statute  of  Oonnecticat,  (1838)  married  women  are  enabled  to  dispose  of 
tbfeir  real  and  personal  property,  by  will,  in  the  same  manner  as  persons  under  no 
disabilities  at  common  law.  Under  this  statue  the  wife  has  the  same  power  of  devis- 
ing; that  she  possessed  in  England,  prior  to  the  enactment  of  the  statute  of  wills, 
with  this  one  exception,  that  at  common  law  a  female  of  the  age  of  twelve,  might 
make  a  will,  while  hj  the  Connecticut  statute,  the  in&nt  of  either  sex  is  required 
to  be  seventeen,  to  be  competent  thus  to  dispose  of  personal  estate. 

In  New  York;  the  wife  may  dispose  of  personal  property  by  will  at  sixteen  years 
of  age.  B.  8.,  5th  ed.,  voL  3,  page  141,  sec.  20,  taken  in  connection  with  the  act 
of  18i9,  sea  77,  page  240,  same  volume.  And  at  twenty-one  years  of  age,  she 
may  dispose  of  real  property,  lb. 

For  reference  to  statutes  of  different  statutes  on  this  subject,  see  note  to  page 
141,  (marg.) 
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fifom  this  quarteri  I  dull  not  pretend ;  fiMv  if  she  were  diaaUod 
hj  oouunoii  kw,  ahft  would  lenudn  dtaaUed.  Bat  the  infeKnee 
is  a  £Gdr  oao^  that  the  legislatare  which  enaoted  the  law,  did  not 
intend  to  laj  her  under  any  oonrtraint  bj  atelote.  (1) 

I  trost  that  I  have  already  riiown,  that,  at  oammon  law,8he 
posaeeaed  theaame  jKywercf  deviBing  whatever  eonld  be  devind, 
as  the  rest  of  the  ooinmanity ;  and  that  the  lestrainte  of  ^ilft' 
tote^^Heniy  V ill,  have  not  the  amaUestopenition  in  ibis  oonn- 
try ;  and  that  we  find  no  reatraint  in  the  statute  of  our  owi,  to 
which  I  have  adverted.  Bot  we  have  an  additioDal  danee  ic- 
aerted  in  oar  atatete,  at  the  revision  of  the  kwa  in  1784.  Upon 
the  re-enacting  of  dutstatate,  this  additional  olaoae  was  inaertad, 
viz. :  "  and  ofl  athen  iegalbf  inoapaUe,"  immediately  after  the 
ezoeptiona  mentioned  in  the  statatCL  Haa  this  additioa  nude 
any  alteratioa  in  the  law?  Most  oertainly  not :  It  only  inloiiDs 
OS  that  persona  legally  incapable  of  devising,  ooold  not  devise; 
which  would  have  been  the  case  whether  enacted  or  not  All 
that  can  be  inferred  from,  this  statute,  is,  that  it  was  a  eautioas 
deolaratioa,  tiiat  the  general  license  given  to  devise,  should  not 
be  extended  to  those  who  were,  by  law,  incapable  to  devise 
The  inference  is  again  to  be  made,  that^  if  the  legislatiue  had 
intended  to  reatiain  wives  firom  devising,  they  would  have  added 
it  to  the  other  exeepti(»i8  mentioaed  in  the  statute. 

And  on  die  other  hand,  I  will  admit,  that  they  did  not  iatend 
to  give  them  license,  if  there  were  any  legal  incapacity  attending 
them,  resulting  from  a  state  of  covertura  They  are,  then,  pro- 
hibited from  devising  by  no  statute,  unless  that  prohibition  is  to 


(1)  Tbe  late  Engliflh  doasSma  npon  tids  subject,  are  to  Iw  ezandned  with  refer- 
enoe  to  a  stactute  of  1  Yiotoria,  ch.  26,  wlncb  haa  oonaiderably  altered  the  law  of 
dertoea.  In  the  jear  1833,  tiie  ESngliah  ptxipertj  oommiasionerB  recommended  the 
enaotment  of  a  statute  dlaabKng  an  infhnt  from  maldng  a  will,  in  any  ease;  and  to 
cany  out  this  snggestion,  the  statate  of  Victoria  was  passed,  under  wliidi  no  will 
of  a  person  under  age,  or  a  married  toyman,  ia  Talid,  except  such  a  wiD  aa  n^t 
have  been  made  hj  a  married  woman  prior  to  tiie  passing  of  13ie  act  The  effect  is 
that  a  married  woman  in  Ehigland,  may  stfll  nudce  a  wiH  of  pereonal  estate,  with 
her  husband's  consent,  and  a  will  of  real  or  personal  estate  settled  to  her  eepanto 
«ee ;  and  she  may  also  make  an  appointment  by  will  in  pursnanoe  of  a  power  to  be 
executed,  notwithstanding  the  coverture. 
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be  fimnd  in  tlie  flweeping  olaafie,  and  aU  others  legally  tnorpoife, 
▼hich  fiappoees  some  pre^existiiig  law,  whioh  creates  the  inoapa- 
fUj ;  uid  that  can  be  no  other  than  the  common  law.  It  can- 
uct  *  be  undentood  in  this  sense,  yiz^  that  all  ihoBe  who  p^.^^.. 
weiB  iaoapable  of  deTiaii^  lands,  bj  eommon  law,  shall  ^  ^ 
still  be  iBcapable ;  for  this  would  amount  to  a  prohibition  of  all 
persons  to  devise,  and  would  render  the  stelnite  of  wills  noga- 
lory :  Sbr,  bj  the  comznon  law,  no  person  could  devise  real  pro- 
perty; all  were  Sogally  incapable.  To  nnderotand  the  statute  in 
this  way,  would  be  to  sttppode  that  iht  statute  declares,  that  all 
may  devise,  except  such  as  are  legally  incapable ;  and  that  all 
persons  4ire  legally  incapabk '  Of  ooaflbouecca,  a  license  to  devise 
real  proper^,  is  given  to  nu  pe/son.  The  absurdity  resulting 
£pom  this  eoostruction  of  these  words,  wtwt  prevent  its  being 
admitted  as  juairt  The  genuine  construcuoo  of  the  prohibition,  I 
Qonceive  to  be  this:  that  where  there  is  nc  legal  incapacity  of 
devising,  generally,  such  suljeetB  as  are  at  common  law  devisa- 
ble, liberty  is  granted  to  devise  lands;  or,  in  other  words,  lands, 
by  this  statute,  are  put  upon  the  same  footing  with  other  pro- 
perty, relative  to  their  capacity  of  being  devised :  So  that,  when 
ever  a  person  is  found  capable,  by  law,  of  devising  other  pro- 
perty, that  same  person  may  devise  lands ;  and  those  who  are 
legaQy  incapable  of  devising  other  property,  cannot  devise  lands. 
Can  an  idiot,  at  common  law,  devise  his  personal  property  P  If 
he  can,  then,  if  there  had  been  no  prohibition  in  the  statute,  he 
may  also  devise  his  real  property.  If  he  cannot,  this  statute 
gives  him  no  lieense  to  devise  it  Could  a  femme  covert^  at 
cofflmon  law,  devise  such  properly,  as  was,  by  the  common  law, 
devisable?  I  flatter  myself  that  it  has  been  demonstrated  tliat 
she  cotdd.  I  apprehend,  then,  on  every  construction,  the  con- 
clusion fairly  follows;  that  she  may,  in.  Connecticut,  and  in 
many  other  states,  where  there  are  no  prohibitory  statutes,  devise 
her  real  property.  See  a  case  in  Ambler,  627,  where  the  hus- 
band had  covenanted,  that  she  should  have  power  to  devise  her 
real  property,  and  she  did  so  *  devise;  but  it  was  holden  ,-^^^jr>s^ 
that  such  devise  was  void:  for,  by  84  Henry  VIII  she^  -' 
was  tendered  incapable  of  devising  real  property ;  and  that  the 

82 
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husband  oould  not  remove  the  disability  created  by  statate 
Many  aathoritieB  were  produced  to  show,  that  the  husband's 
agreement  had  rendered  the  will  of  wives  valid.  The  court 
observed,  that  all  the  cases  were  of  wills  of  personal  proper^; 
and  said,  that  there  could  be  no  doubt  but  that  a  husband  oould 
give  his  wife  power  to  devise  personal  property,  but  not  real,  be- 
cause the  statute  forbids  it  This  must  be  conclusive,  that  Hie 
common  law  never  created  any  disability  in  a  wife  to  deTise^ 
any  more  than  in  any  other  person ;  for,  if  it  did,  the  will  of  the 
husband  could  no  more  remove  a  disability  created  by  common 
law,  than  one  created  by  statute.  (1) 

The  case  of  Forse  and  Hembling,  4  Ooke,  60,  has,4D  argument, 
been  often  relied  on  to  prove  that  there  is  an  incapacity,  result- 
ing from  a  state  of  coverture,  to  devise,  independent  of  the  sta- 
tute. I  have  never  been  able  to  apprehend  how  that  case  con- 
tributes, in  the  smallest  degree,  to  prove  that  doctrine.  The 
case  is  simply  this :  Susan  devises  her  lands  to  Benjamin,  and, 

(1)  Married  women  are  oonsidered  incapable  of  making  a  will  of  lands,  wliere  no 
statute  of  the  sta^e  givee  them  such  power.  Osgood  v.  Breed,  12  Masa^  225 ;  Man- 
lOQ  V.  Morton,  6  K  R,  206;  Weet  «.  West,  10  Serg.  and  Bawk,  4tf.  Tbe 
statute  of  1849,  of  New  Tork,  gives  married  women  power  to  make  devise  of  ml 
property,  ^  if  «ofe.  For  the  section  of  the  statute  conferring  this  power,  and,  alflo^  for 
references  to  statutes  of  other  states,  authorizing  married  women  to  make  wills  of 
thdr  property,  see  note  to  page  233. 

The  general  principle  is  said  to  be^  that  a  married  woman  cannot  devise^  and  th« 
oases  in  which  she  may  dispose  of  property  by  will,  are  exoeptiona.  2  Kent's  Oomt 
170;  1  Rob.  on  WiUs,  23.  As  the  statutes  on  this  subject  are  so  numerous  ud 
deosive  of  the  question  in  most  of  the  states,  it  is  not  now  necessary,  for  pno- 
tioal  puipoaes,  to  inquire  whether  ooverture  is,  per  m,  a  disqualification.  That  i 
married  woman  may,  in  those  states  where  there  is  no  statute  prohibition,  dispose  of 
her  separate  property,  settled  upon  her  by  the  oorenant  of  her  husband,  either  before 
or  after  the  marriage,  and  also  of  all  such  chattels  as  she  holds,  m  mUer  droU,  with- 
out the  license  of  her  husband,  by  will,  and  that  such  disposition  will  be  sustained 
by  a  court  of  equi^,  are  propositions  supported  by  the  authori^  both  of  commoD 
sense  and  of  the  decisions.  But  it  is  said  that  an  instrument  made  to  derise  sodi 
property  cannot  be  called,  in  strictness,  a  will,  but  something  in  the  nature  of  an 
appointment  which  the  husband  by  his  covenant  is  bound  to  allow,  and  it  is  so  con- 
sidored  by  the  elementary  writers.  1  Roberts  on  Wills,  24 ;  2  Kent^s  Com^  HL 
The  operation  of  the  instrument  when  carried  into  effect  is  the  same,  whether  it  be 
oaUed  an  appointment  or  a  will,  and  the  learned  disquisitions  of  the  authon,  to  prove 
that  it  is  the  one  or  the  other,  cannot  be  regarded  as  of  much  importanos. 


BABON  AND  FEMME.  251 

afterwards,  marries  him,  and  dies ;  and  the  husband  could  not 
take  the  lands ;  and  why  not  ?  Because  the  statute  prohibits  a 
fenmie  coyert  from  making  a  will  of  real  property.  If  it  be  ob- 
jected that  the  statute  could  not  operate  upon  it,  because  Susan 
was  nd  juris^  at  the  time  of  making  her  will,  the  answer  is :  It 
is  a  well  known  maxim  of  the  common  law,  that  the  testator 
must  be  not  only  capable  of  devising  at  the  time  of  making  the 
will,  but  also  at  the  time  of  consummating  it ;  at  which  time  she 
was  incapable  of  making  a  will,  being  then  a  married  woman. 
This  doctrine  was  established  in  a  case  in  Flowden.  To  this 
rule  there  is  no  exception,  only  in  the  cfise  of  a  will  being 
*  made,  and  the  testator  becoming  afterwards  rum  compos 
mentis.  ^  ^^^^ 

At  this  day  I  veiy  much  question  whether  a  court  would 
establish  such  a  will,  where  a  considerable  length  of  time  had 
elapsed  since  the  testator  became  non  compos  mentis;  especially 
if  there  had  been  any  veiy  material  change  in  the  circumstances 
of  his  property  and  fsunily,  so  that  the  legatees  would  be  provi- 
ded for,  in  a  manner  very  different  from  what  was  the  manifest 
intention  of  the  testator;  as  where  A  made  his  will,  and  gave  to 
his  daughters,  B  and  0,  one  thousand  dollars  each,  to  be  paid 
out  of  his  personal  property,  and  to  D  and  E,  his  sons,  he  gave 
his  teal  property,  to  be  divided  betwixt  them,  of  the  value  of 
four  thousand  dollars.  Soon  after,  the  testator  became  deranged, 
and  utterly  incapable  of  making  a  will,  and  lived  many  years, 
during  which  time  his  personal  property  was  so  spent  that,  after 
ihe  debts  were  paid,  there  was  nothing  left  for  the  daughters, 
and  the  sons  received  the  whole  of  the  real  estate. 

The  principles  which  govern  in  other  cases,  if  applied  to  this, 
would  warrant  a  decision  that  there  was  an  implied  revocation  of 
the  will ;  for  nothing  can  be  more  apparent  than  that  the  testator 
meant  to  provide  for  his  daughters  out  of  his  estate.  To  guard 
against  such  events  as  these,  the  law  considers  the  marriage  of  a 
woman  a  revocation  of  her  will  which  she  made  when  a  femme 
iok;  for  she  is,  by  law,  rendered  incapable  of  making  a  will 
after  marriage. 

A  femme  covert,  by  the  custom  of  Iiondon,  may  convey  her 
land  by  deed  enrolled ;  but  must  be  examined  by  a  magistrate, 
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whetiher  she  does  it  freely.  Hob.,  225.  If  there  were  anj  diffli- 
bilitj  to  oonrey,  resulting  from  a  state  of  corertarei  this  costom 
coald  not  exist ;  for  it  would  be  defioient  in  an  essential  qiialifi- 
cation  of  a  custom,  viz.,  that  it  must  be  reasottable:  for,  surely, 
nothing  •  can  be  mow  unreasonable  than  to  admit  Aatto 
'-  -'  be  law,  in  any  plaee,  which  adocnts  an  act  to  be  ralid 
which  is  done  by  a  per8(»i  ntterly  incapaeitated  to  do  it  A 
custom  that  the  act  of  an  idiot,  or  lunatic,  should  be  bindiog, 
would  be  an  unreasonable  custom;  and  yet  not  more  so  than  to 
admit  the  act  of  a  feramt  covert  to  be  yalid  if  corerture  incapad- 
fates  her  to  do  it    • 


[•161]  ♦CHAPTER  Xin. 

Ov  Mabbiaox  BEor a  ▲  BiEyoGA.TioN  OF  THX  Wi£L  OF  ▲  Win 

MADE  BBFOBB  MaiUBIAGE.     Of  HSB  flEPABAlV  PbOFSBTY.    Qt 

Sbttlbmentb  on  a  Wife  by  MD!roB  Husbands.  Of  Hab- 
stAaB  SBTiXJOCBirrs  vr  Hubbakd  on  Wifb,  befobe.ahd 
aftbb  Mabbiagx. 


It  is  oth&Ek.  said  in  tbd  booksi  tha^  if  a  wife  make  %  will  and 
marry,  that  the  marriage  is  a  revocation  of  the  wilL  This  pro- 
position seems  to  be  very  questaonable.  It  certainly  pveveDts 
the  will  from  having  the  (^ration  that  was  intended^  in  moK 
oases ;  and,  in  those  cases,  marriage  may  be  considered  is  a 
revocation.  But  there  are  cases  where,  I  appnshend,  it  may  have 
the  operation  intended.  If  a  woman  many,  having  disposed  of 
her  personal  property  in  possession  byiwill,  the  marriage  gives 
it  to  the  husband;  and,  on  the  death  of  the  wife,  there  is  aoioeh 
prc^rty  for  the  will  to  operate  upon.  So,  too,  if  a  wife  before 
marriage,  should  have  made  a  will  of  her  lands,  it  is  said  that 
this  is  a  revocation  of  her  will ;  and  it  must  be  admitted  that  this 
eeems  to  be  the  language  of  the  court  in  4  Ooks^  It  a  true  that 
soch  a  will,  in  England,  cannot  have  any  effect;  but  I  do  not 


k 
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ifipreliend  that  tlie  true  leasoa  ia,  that  marria^  in  all  cases,  isa 
levoeation  of  the  will  of  thei  wif^^    It  ia  neoessary  thai;  the  per- 
son who  makes  the  will  shonld  have  the  power,  both  at  the 
inoeptioD  of  the  will  and  at  thd  eoaaainination  of  it ;  and^  by  thd 
statute  of  Henij  VUJL,  a  married  womaa  haa  no  power  to  make 
a  will  of  lands.    It  is  reaaonabla  that  a  will,  made  before  ma^ 
liage,  should  have  *  no  efiEoct;  fi)r  it  woald  often  happen  p^aqT 
that,  after  a  lapse  of  years,  whilst  she  was  a  married  ^        ^ 
woman,  there  wonld  be  a  total  change  with  respect  to  her  family 
OQunections;  and  those penona  who,  at  the.  time  of  naakLng  the 
willy  were  the  olgects  of  her  botmtj,  have.eeased  to  be  snoh. 
The  troth  is,  no  instrument  ongbt  to  be  considered  as  a  will  after 
the  testator's  freedonn  of  disposing  is  taken  away,  so  that  no- 
alteration  lespeeting  the  property  disposed  of  cto  be  made. 
Marriage  is  a  revocation  of  a  will  oikly  in  such  cases,  where  the 
marriage  gives  to  another  the  property  diq)osed  o^  and  in  those 
cases  when,  after  marriage^  she  cannot  alter  the  disporition  made 
before^    If  this  be  the  true  point  of  light  in  which  this  subject 
ought  to  be  eonsidered,  thena  will,  hj^fsmmesok,  of  h^cboaes, 
who  marries  and  dies  before  hev  husband  has  reduced  them  to 
possession,  will  be  good ;  for  these  are  not  given  to  the  husband 
by  the  marriage  until  he  does  reduce  them  to  possession ;  and 
there  is  no  disability  aiiaing  from  coverture  which  wiU  prevent 
her  from  making  a  will  of  those  during  the  eoverture.  (1) 

0)  la  Ambtor,  63.7,  and  Votee  v.  QamUlug,  4€folsa'8.&i  61,  %  thfi  proporition ia 
ezpTMsIj  laid  down,  that  a  woxnan's  marriage  alone  is  a  revocation,  or  ratiier  a 
vminvaud  of  her  wiU^  if  abe  diea  In  her  huahandf  b  li&tune«  In  iib»  case  in 
Ooke^  it  waaoljeotadthal^  although,  upon  the  maixiag%  tha  powec  oC  the  wife  ta 
revoke  her  will  had  oeaaod^  atiU  there  waa  no  reason  whf  the  marriage  should  be  a 
coontennBnd ;  for  if  a  maa  mma  anano  made  his  will,  and  afterward  beoune  im* 
ompaf  mgntii,  he  ooold  runt  ooontermand  hia  will,  but  yet  hia  disabili^  waa  no 
rarocation.  But  the  conit  weie  uaanlmoiui  that  the  will  waa  revoked  by  the^mai^ 
riagB^  because  the  making  oC  the  will  waa  but  the  inoeption,  as  it  does  not  take 
eflbot  till  after  the  death  c^  the  devisor;  soitwouldbeagauistthenatuceof  awlU 
that  he  who  makes  it,  being  in  sound  miad,  cannot  ooontermand  it. 

It  win  be  observed  that  the  statement  of  the.  foregnng  caaea  contains  the  propo* 
■itaoii  that  the  wife  shonld  die-  ia  the  husband's  lifetime.  Afterwards,  in  Ck>tton. 
v^Sajer,  3  P.  Wme.  itepu,  62i|.  and  hL  Mrs»  L»wia'  ceiaei  4  Buns'  EceL  Law,  0, 47, 
It  waB  held  that  a  will  made  hy  a  woman  was  so  totally  revoked  by  marriage  thai 
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A  wife  may  have  separate  property,  distinct  from  her  husband 
in  which  the  husband  has  not  any  interest,  both  in  personal  and 
real  estate.  This  is  frequently  effectuated  by  marriage  settle- 
ments, in  which  certain  property  is  given  to  her  sole  and  sepa- 
rate use.  It  may  be  so  given,  by  any  person,  by  deed  or  will, 
after  she  is  married;  and  in  such  estate,  if  it  be  real  property, 
the  husband  is  not  entitled  to  the  usufiruct  during  coverture,  nor 
to  the  courtesy  after  her  death.  If  it  be  personal,  he  has  not  anj 
interest  in  it,  or  control  over  it  Estates  so  given,  were  formerlj 
in  all  instances,  conveyed  to  trasteefl  for  the  use  of  the  wife;  and 
the  wife  had  ihe  whole  control  and  management  of  the  estata  (a) 
The  rule  is,  that  she  may  do  what  she  pleases  with  such  estate, 
by  any  instrument  which  she  makes;  and,  unless  in  the  grant, 
_  it  was  made  *  necessary  for  her  to  join  with  the  tmstees^ 
^       ^  she  may  do  it  without  them.  (1) 

(a)  8  Alk.,  006 ;  Biuilwiy,  187. 

it  ooold  not  reviYe  on  the  sabeeqnent  death  of  the  huaband.  In  Doe  «.  Staple^ 
3  Term  Rem  684,  the  ooort  do  not  aeem  to  have  been  nnanimoos  on  this  point, 
though  the  opinion  of  Lord  Ebhtov  was  in  fiivor  of  the  proposition.  The  opnioB 
of  Chancellor  Kxht  alao  ooinddee  with  that  of  Lord  Enrrov,  4  Kent's  Cool,  520^ 
aa  does  alao  that  of  Mr.  Boper  in  his  learned  and  aocoratetreatiae  on  the  law  of  Eoh 
band  and  Wife,  toL  2,  p.  69.  The  question  in  New  York  is  pat  at  rest  bj  aa  erpna 
provision  of  the  statute  deolaring  that  the  will  is  revoked  bj  the  sabeeqnent  mar 
riage.  Bev.  Stat,  New  York,  vol  3  (6th  ed.^  pi  146,  sec.  39. 

And  the  act  of  1833,  of  Pennsylvania^  providing  that  the  will  of  a  angle  woniaa 
ahoold  be  revoked  by  her  subeeqaent  marriage^  was  held  mot  to  be  repealed  bj  tha 
act  of  1848,  securing  the  rights  of  married  women.  Will  of  Anne  Joeephine  Fte 
sen,  26  Penn.,  202. 

In  New  York,  "if;  after  the  maldng  of  any  will  dispoeing  of  the  ivliole  estata 
of  the  testator,  such  testator  shaU  many,  and  have  issoe  of  sach  maniage^  bon  in 
his  lifetime  or  after  his  death,  and  the  wife  or  the  issue  of  sudi  marriage  shall  be 
living  at  the  death  of  the  testator,  such  will  shaU  be  deemed  revoked,  unlees  pro- 
vision shall  have  been  made  for  such  issue  by  some  settlement,  or  unless  such  issue 
shall  be  provided  for  in  the  will,  or  in  sudi  way  mentioned  therein  as  to  shov  as 
intention  not  to  make  such  provision ;  and  no  other  evidence  to  rebut  the  presomp- 
tion  of  such  revocation  shall  be  received."  B.  8.,  New  York  (6th  ed.^  voL  3,  p.  145^ 
sec.  38.  And  in  Hiauns  v.  Van  Du  Burgh,  1  Denio^  27,  when  marriage  end  the 
birth  of  a  child  were  treated  as  a  revocation  of  the  will,  it  was  held  that  the  pre- 
sumption of  a  revocation  might  be  repelled  by  slight  drcomstanoes.  See,  alao, 
Adams  v.  Wmne,  7  Paige,  97 ;  Langdon  v.  Aster's  executors,  16  N.  Y.  (2  Smith),  9. 

(1)  The  validity  of  marriage  settlements,  to  place  property  under  the  separata 
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Of  late  years,  it  is  no  xincommon  thing  for  an  estate  to  be 
given  direcUj  to  the  wife,  to  her  separate  use,  without  the  inter- 
vention of  trustees,  (a)  Doubts  have  been  entertained  respecting 
the  oorrectness  of  this  practice ;  but  those  doubts  are  now  at  an 
end;  (h)  and  it  is  settled  that  this  can  be  done;  and  any  words 
in  the  instrument,  under  which  she  claims  a  separate  property, 

(a)  1  Yea,  618.    (()  1  P.  Wm&,  127 ;  2  id.,  816. 

omtrol  of  the  wifd,*ha8  long  been  recognized  both  in  England  and  the  United  States. 
Among  iSbe  yery  nnmeronB  cases  thus  sanctioning  thdr  yalidit^,  may  be  cited  the 
folkywing:  Brown  v.  Jones,  1  Atk.,  190 ;  Ifiddlecome  v.  ICarlow,  2  Atk.,  619 ;  Todd 
▼.  SUikM,  1  Salk.,  116;  Lord  Rodney  «  Chambers,  2  Bast,  383;  Nourse  v.  Graig^ 
6  Bos.  k  PoIL,  148;  Ward  v.  Shallett^  2  Yesey,  16;  Lady  Arundel  v.  Phipps,  10 
Ycsey,  139 ;  Cook  ».  Wiggins,  10  Vesey,  191 ;  St  John  v.  St  John,  11  Yesey^ 
630,;  Puhrertoft  9.  PulyertofV,  18  Yesey,  92;  Hlndley  v.  Westmeath,  6  Bam.  ft 
Cress.,  300 ;  Beads  v,  Liringston,  3  John.  Ch.  Bep.,  481 ;  Meth  Bp.  Church  v. 
Jaques,,  1  John.  Ch.  Bep.  65 ;  Bogere  v.  Bogers,  4  Paige's  Ch.  Bep.,  616 ;  Shelthar  v, 
Gregoij,  2  Wend.,  422 ;  Ifagniao  v.  Thompson,  1  Bald.  C.  C.  U.  8.  Bep.,  344 ;  Boane 
V.  Heam,  1  Wash,  37 ;  Picquet  ▼.  Swan.  4  Mason,  443 ;  Sexton  v.  Wheaton,  8  Wheat, 
229 ;  Bollard  v.  Briggs,  7  Pidc,  633 ;  Bundle  «.  Mnrgatroyd,  4  Dallas,  304;  Scott 
9.  Lorraine^  6  Mnnf.,  117 ;  Bray  «.  Dudgeon,  ibid.,  132 ;  Tyson  v.  Tyson,  2  Hawks, 
472;  CroBtwaite  «.  Hutirinson,  3  Bibb,  37 ;  Nichols  v.  Palmer,  6  Day,  47 ;  Tunno 
V.  Treserant,  2  Desaus.,  269;  Abrams  v.  Whitman,  4  ibid.,  266 ;  Elms  v.  Hughes,  3 
ibid.,  168;  Sourerbye  v.  Arden,,  1  John.  Ch  Bep.,  240;  Cniger  v.  Douglas,  Yice 
Chan.  Ct.  N.  T.,  17  Dea,  1846 ;  Woodcock  v.  Moncton,  1  ColL,  273. 

In  the  foregdng  cases  the  doctrine  of  marriage  settlements  is  discussed  in  all  its 
ramiflcationfl.  Although  the  opinions  of  the  courts  may  be  found  to  differ  in  some 
trifling  minntin,  yet  the  principles  generally  inculcated  are  the  same,  and  in  all  their 
frffect  to  place  property  at  the  entire  disposition  and  control  of  the  wife,  explicitly 
recognized.  As  to  the  other  method  of  acquiring  separate  property  by  the  wife,  the  fol- 
towing  cases  may  be  cited :  Tyrrell  v.  Hope,  2  Atk.,  668 ;  Darley  v.  Darley,  3  Atk., 
399 ;  Hartiay  v.  Harle,  6  Yesey,  640 ;  Pritchard  v.  Ames,  1  Turn,  ft  By.,  222;  Bea^ 
ble  9.  Dodd,  1  Term,  193 ;  Horseman  v.  Abbey,  1  Jac.  ft  Walk.,  381 ;  Jameson  v. 
Brady,  6  Berg,  ft  Bawle,  467 ;  Torbert  v.  Twining,  1  Yeates,  432 ;  Perry  v.  Boileau, 
10  Serg.  ft  Bawle,  208;  Bvaos  v,  Knox,  4  Ba^  497 ;  Smith «.  Smith,  6  Munfl, 
68L 

Property  owned  by  the  wife  on  marriage,  and  what  accrues  to  her  after  marriage, 
by  inheritance^  gift*  grant,  devise  or  bequesti  from  any  person  other  than  her  hus- 
band, are  made  her  sole  and  separate  property  in  New  York,  Sec.  1,  Act  of  1849^ 
of  New  York.  And  ch  90,  Laws  of  1860,  of  New  York,  provides,  that  the  pro* 
perty  which  any  married  woman  acquires  by  her  trade,  business,  labor  or  serviceSi 
carried  on  or  performed  on  her  sole  or  separate  account,  shsll,  notwithstanding  her 
marriage  be,  and  remain  her  sole  and  separate  property.  For  provisions  of  other 
Elates  in  regard  to  this  subject,  see  note  to  page  49,  anie^ 
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are  sufficient,  proTided  diej  ace  deadj  indifiatireof  mmk  inten- 
tion. In  3  Blown  in  Can.  ii  was  determined,  that  a  IdgiCj  to  a 
wi&;  in  which  wera  the  fidlowing  words,  yiz^  "  her  receipt  to 
be  a  sufficient  diadutrge  to  the  ezecolofa;''  was  her  separate 
pcopertj ;  and  that  those  words  were  eqniyaleBt  to  the  woida 
"  her  sole  and  separate  use ;"  and  thore  ia  a  oaae  there  dted,  by 
which  it  appears,  that  it  had  been  held,  that  the  words,  "the 
wife's  receipt  shall  be  a  sufficient  dischargje^"  notwithstanding  a 
legacy  given  to  the  wife,,  to  h  paid  to  her^  without  any  otber 
wofrdi^  it  is  not  her  separate  property,  and  no  mantal  rii^tisafiec- 
ted  thereby.  The  words,  '^to  her  sole  and  separate nae^**  are  not 
necessary ;  but  they  must  be  such  words,  wipch  Aiaw  a  decided 
intention  that  the  husband  shall  have  no  interest  whatever  therein. 
6  ye&,  657.  A  l^pcj,  to  be  paid  into  the  proper  hands  of  the 
wife,  ia  her  separate  property.    5  Yes^  64&  (1) 


(l)Biit  thft  intaiitloB  of  tfa»  tsslrtQC^  to  d»priyd  tto  haahrod  of  tBybeBeftfium 
tkakigacj  nuut  be  oiaai^  aad  appaieal  on  the  &oe  of  tin  inatnunnft  onva«^  il^ 
orlria  riskt  viU  nol  W  eaKlQdadL  n»]%  a  4BvlB8"iotn2gt  toaaU,  aadoHtdf  fta 
ptodooB  to  poreiiafle  m  tbfr  traataoa'  naoi^  aa  aaniiitj  for  tlia  wife  of  D«  and  to  ptf 
tlia  ame  to  bar  and  bar  aarilpn,*^  vaa  bold  asi  to  ezdude  tba.bnaba9id'a  righW 
tkaoghlmig^MrtfraBibiavjfe.  DaUu  «.  Bereafocd,  1  Cb.  Gaa^  194;  aei^  abi^ 
OanoU  ▼.  Lee,  3  Qffl  and  Joka^  (04;  and  a  diraetion  "^  to  paf  to  hv,  to  aad  fir 
bar  own  oaa^''  and  a  lefaer  to  a  woman  ^  for  bar  own  uae  and.  benefit"  warn  held 
Q0ttogiTaa8e|Mtfetoinlereaktottkewi£»totbeezebuJonQf  tbebusband.  laeoba 
ft  Anqrat^  1  Madd^  3ia;  and  aee  3  Teeej,  166;  5  il,  61'7.  But  a  kgacj  to  a 
/ana  cofmrt  "  for  ber  ewn  ana  and  at  bar  aeyanito  diapoaaV'  ^aatoui  bar  a  wf/anlm 
eatato.    PrilGbard  r.  Amaa^  1  Tun.  and  Rjr.,  223. 

Held  in  the  following  oaaaa^  thai  no  pavtioaUir  wecda  waca  neoafiaiiiy  to  oraato  a 
saparatoeatato;  boa  that  it  ia  an^  neoMaary  tbal  tba  dead  abnoUl  ckacij  loaDifMi 
tlto  danor^  intention  to  azbliidete  neattal  ngMnef  tbabnaband.  Beaafi»t  v.  Col- 
liar,  a  Hampk,  48T;  Nawnun  v.  Janae^  12  Ala^  29;  deriu.  a  Wwdban*  '^ 
19a  BntttadDednmafcoonveranintanltott  to  esoMa  the  mariaal  rigMs  of  1b» 
husband.  Welch  v.  Weldi,  14  Ala^  76.  A  gift  to  a  trastoe  for  the  uae  of  a  mar> 
riadwooandoeanotcreatoasBpanaaeatoaa.  Ibid.:  and  aaa,  aaan»  Mlfa  ateV«. 
OatweUfa  adH'r,  32  Fan^  29&  It  wan  bald  in  Pennqrlvnni^  that  the  wrmd 
woman' a  aat  of  1948,  waa  intonded  to  pPDvide  i^ainat  tbelkUlityof  hareatotofiir 
her  haeban^  debta)  bat  nottogiTGber  thnabaohrterig^  to  diapoae  tbaieof  ai  a 
/mm ao^  witiwnt  ber  bnabaad^s  conaent  Pettit  «l  VrelE,  33  Penn.,  118.  Aadit 
waa  bald,  that,  nodar  tba  act  of  1843,  araarried  woman  majbaiva  aaeparato eitiita 
not  antileoa  to  tiie  oontrol  of  harbneband,  bvt  it  ia  neeeaBary  that  aha  own  it  aa  heia 
before  marriage,  or  that  ahaaaqniied  it  afkerwarda»  and  it  flnnt  ba  ahown  in  wbal 
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It  Iui%  likewise,  been  a  question,  where  separate  property  has 
beeit  giv^ea  to  the  wife  without  the  interrention  of  trustees, 
whether  the  iatentaon  of  the  testator,  or  grsuotor,  oould  be  carried 
iato  execuldoQ  so  as  to  prevent  the  creditosS'  of  the  husband  from 
mtermeddlixig. 

Lord  COWPSB)  in  the  ease  of  Harvey  v^  Harvey^  F.  Wms., 
125,  seems  to  suppose  that  trustees  were  neeessary ;  but  I  take  it 
net  to  be  meeessary  to  aame  any  person  as  trustee;  and,  in  such 
case,  the  law  eonsiders  the  husband  *  as*  trustee,  and  in  _  . 
that  character  he  must  hold  the  property  for  his  wife.  In  ^ 
P.  Wms.,  816,  it  was  holden  that,  where  ^femmt  couverte  was  devi- 
see of  lands,  to  her  separate  use,  and  no  trustees  were  appointed, 
that  her  husband  was  trustee;  and,  although  the  husband  had 
become  a  ba&kntpt,  yet  the  devised  premises  wexe  iMit  subject  to 

maimer  she  acquired  it.  Mere  evideooe  that  she  parchaeed  it^  is  not  sufficient 
Xbe  pteeampHsm.  is  that  the  purchaae  is  with  ftmds  of  hev  husband.  Bradford's 
Apfeal,  2d  Penn.^  &13;  Toplej  v.  Toplejr's  ada'r,  31  id.,  328;  WaUcer  v 
Beannj,  36  id^  410;  OiUespia  «.  MOler,  a7  id.,  247.  To  enable  a  married 
womaii  to  aequire  and  hold  property  against  the  creditors  of  her  husband,  she  must 
make  it  dearl/  appear,  that  the  means  of  acquisition  were  her  own  independent  of 
bar  husband.  Auble^s  adm*r  v,  ICason,  36  Penn.,  261.  Money  received  by  the  hus- 
band from  his  wife's  estate,  is  presumed  to  have  been  received  for  her,  and  an  agree- 
ment to  repay  it,  will  be  binding  on  the  husband's  estate.  Johnston  v,  Johnston's 
admV,  31  Penn.,  460.  Where  a  married  woman  purchased  a  liveiy  stock  fh>m  her 
father  as  her  separate  property,  and  carried  on  the  business  in  her  own  name,  her 
husband  eer^ng  her  as  hostler,  without  contrivance  or  cofiusion  between  them,  it 
was  held,  Chat  such  a  case  was  witiiin  ihe  married  woman's  act  of  1848.  And  that 
the  act  did  not  require  the  use  and  possession  of  the  property  by  the  wife,  to  be 
exdusiTe  of  her  husband.  Manderback  v.  Mode  «#  an,  29*  Penn.,  48.  Held  in  < 
^ew  York,  that  the  property,  which  a  married  woman  may  hold  aa*  her  separate 
fisfeste,  undier  the  acta  of  1848,  1849,  must  be^  acquired  by  inheritance;  gift,  grant*  • 
devise  or  bequest  from  some  person  other  ttan  her  husbendl  Rider  v.  Hulse,  89 
Baib.,  264.  The  fruits  of  her  own  ladbor,  or  the  profits  or  inoeme  of  any  busifiess  * 
in  which  die  may  have  embarked,  do  not  ftdl  within  the  meaning  of  those  statutes. 
Ibid.  But,  asto  tiie  fttilts  of  her  labor  and  bushiess;  see  statute  of  1860,  ch.  90, 
page  157,  of  Laws  of  New  York,  ISOOi  "Wlien  a  promissoiy  note  is  hicbrsed  over 
and  ddHvered  to  a  married  woman  by  the  payees  the  property  hi  Ifte  noto.vests  is 
her  aooordhig  to  t3ie  statuta  for  the  aoquisitioQ  of  property  by  married  women. 
I^niaje  V.  Pariks,  81  Barb.,  132.  And  it  was  hrid  hi  Gage  «.  Danehy,  28  Barb^ 
622;  that  the  wifb  may  conlbr  upon  her  husband  tiie  uso  ot  itaeome  of  her  sepa- 
nto  estate  as  a  gift;  aacf  her<  aequiesoence  or  asseol  t» its  receipt;  er  uso  by  him  is 
*vldenee  of  a  gjfl  by  her. 
Htid,  in  MBhni  that  tiM  ad  <ir  1847,  wAimm  all  ifght»in  mal  estate,  which th« 
2)3 
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the  bankruptcy,  for  bis  interest  tberein  was  only  tbat  of  a  peison 
bolding  tbe  legal  tide  as  trustee  solely  for  the  benefit  of  anolkr. 
This  doctrine  is  confirmed  in  Bunbury,  187,  and  in  a  case  in  3 
Atkins,  899 ;  and  there  is  a  ease  in  Bunbury,  205,  where  it  was 
held  that  a  gift  from  the  husband  to  the  wife,  for  her  sepaiate 
use,  was  valid,  and  the  husband  became,  in  equity,  a  trustee  of 
this  property  for  his  wife.  (1) 

A  gift  to  a  son's  wife,  on  the  wedding-night,  (a)  by  his  father, 
of  diamonds,  has  been  held  to  be  her  separate  property,  and  not 
paraphernaiui. 

(a)8Atk.,an. 

wife  shall  aoqoire  during  ooYBrtore  as  well  as  those  aoquired  before  ooTeituie,  and 
that  the  word  grant  applies  to  all  convejanoes  by  deed  which  are  not  gifts.  Peck 
and  o*ra  v.  Walton,  26  Yt,  82.  A  separate  estate  ma/  be  vested  in  a  /nnenkat 
well  as  in  a  married  woman,  which  will  be  good  against  the  husband's  marital  rights 
after  marriage.  Feers  v.  Brooks^  12  Qeo.,  196. 

A  testator,  by  his  will,  gave  to  A.,  a  married  woman,  an  annuity  for  life,  fbr  her 
•separate  use,  and  by  a  oodidl,  gave  to  A.,  in  addition  to  the  legacy  mentioned  in 
his  wiU,  the  sum  of  300  pounds.  No  legacy  had  been  given  to  A.  by  the  will 
Held,  that  A.  was  entitled  to  the  300  pounds  for  her  sepaiate  use.  Wtrwidc «. 
Hawkins,  13  Eng.  Law  and  Eq.,  174. 

(1)  'That  property  may  vest  in  the  wife,  without  the  appointment  of  a  trustee,  a 
the  doctrine  of  all  the  late  leading  cases,  and,  where  there  is  no  trustee  appomted, 
the  husband  wiU  be  considered  as  such,  at  least  in  equity.  Hiawkins  v.  Ooolter, 

2  Porter's  Ala  Bep.,  463;  Pioquet  v.  Swan,  4  Mason's  Bep.,  465;  OarroUf.  Lee, 

3  GiU  A;  John.,  604;  WaUingsford  v.  Alien,  10  Peter's  Rep.,  583 ;  see,  alao^  Tyler  '• 
Lake,  4  Simons'  Bep.,  144.  Li  Faulkner  v.  Faulkner  (says  Oh.  J.  Kkbt,  la  3  E. 
0.,  163,  in  no^X  3  Leigh's  Yiig.  Bep.,  256,  it  was  decided  that,  at  law,  a  maniage 
settlement,  without  the  intervention  of  a  trustee^  would  not  avail  to  secure  tbe 
property  to  the  wife  as  against  the  husband ;  and  such  is  also  the  doctrine  of  Simp- 
son  V.  Simpson,  4  Dana's  Ky.  Bep.,  141,  where  it  is  said  that,  though  a  Talid 
agreement  between  husband  and  wife  for  a  separation,  and  for  a  separate  aUowaaoe 
for  her  support,  might  be  made  through  the  intervention  of  a  imstee  for  the  wife, 
and  by  whom  the  contract  may  be  enforced;  but  that,  when  there  was  no  third 
par^,  no  suit  could  be  maintained,  either  at  law  or  in  equity,  on  such  oontrwl 
The  case  in  Kentucky  has  certainly  some  strong  reasons  for  its  support ;  ibr,  in 
•entering  upon  this  subject,  the  difficulty  of  enforcing  the  contract  as  against  the 
husband,  and  at  the  same  time  preserving  the  symmetry  of  the  law  unimpaired  in 
other  respects,  at  once  presents  itself.  The  wife  cannot,  certainly,  sue  the  husbana 
at  law,  nor  can  she  institute  an  action  against  a  debtor  of  the  husband  wiUKUt 
joining  him.  How,  then,  can  the  contract  be  enforced  against  the  husband,  if  ho 
chooses  to  break  it?  The  answer  is  plain,  and  herein  is  the  mistake  of  tiie  Keo^ 
iucky  case.    Chancery  will  lend  its  asdatanoe,  without  whidi  the.  wife  would  be 
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The  husband  binds  himself  to  a  stranger  to  pay  to  that  stran- 
ger £20,  for  the  ase  of  the  wife :  if  he  do  not  pay,  the  stranger 
can  enforce  the  payment,  and  is  trustee  of  the  money  for  the 
eeparate  use  of  the  wife.  1  Boll.  Bep.,  884.  So  a  gift  of  trinkets 
by  the  husband  to  the  wife,  and,  also,  a  gift  by  a  stranger  to  the 
wife,  ha^re  been  viewed  in  the  same  point  of  light,  (a) 

A  gift  by  the  husband  to  the  wife  has  been  supported  as  giving 
a  separate  property  to  the  wife ;  {b)  and  articles  of  agreement 
betwixt  them,  respecting  such  property,  have  been  holden  good. 
Technical  terms  are  not  necessary  to  create  this  separate  property. 
If  it  can  be  inferred  from  the  words  of  the  conveyance  that  it 
was  the  intention  of  the  grantor  that  she  should  have  the  things 
granted  to  her  separate  use,  tibiis  is  sufficient.  (1) 

The  husband  left  his  wife,  with  two  small  children,  and  went 
abroad,  without  affording  any  support  to  his  wife ;  and,  after  an 
absenoe  of  fourteen  years,  returned.    His  *  wife,  in  his  _ 

absence,  by  the  assistance  of  her  friends  and  her  industry, '-  ^ 
supported  her  family,  by  the  business  of  a  milliner ;  and  also 

(a)  8  p.  Wms.,  884.  (d)  8  Ver.,  660. 

Qtteilj  ramedileaa.  When  the  husband,  in  oontemplation  of  marriage,  conveys 
pefsonal  estate  directlj  to  his  intended  wife,  there  is  no  doubt  that  on  his  death,  it 
goes  to  her  heirs,  and  his  marital  right  does  not  attach  upon  it  Allen  v.  Bumph, 
t  SQl's  Oh.  Bep.,  1 ;  but  if^  during  coverture,  the  husband  disposes  of  it,  the  wife 
can  hove  no  remedy  at  law;  but  if  the  case  can  once  be  brought  within  the  readi 
of  a  court  of  chancery,  the  rights  of  the  wife  will  not  fail  of  receiving  an  adequate 
protection.  That  in  such  a  case  the  wife  might,  by  her  next  friend,  exhibit  her  bill 
in  duoicery  against  him,  has  never  been  doubted.  And  we  shall  hereafter  see  that 
this  right  of  hers  has  often  been  recognised.  It  is  enough  for  our  present  purpose 
to  dte  Am.  Qhan.  Dig.,  638;  Fry  v.  Fry,  7  Paige's  Oh.  Bep.,  461. 

(1)  Brinkman  v.  Brinkman,  cited  in  3  Atk.  Bep.,  394;  Graham  v.  Londonderry, 
id.,  393;  Bich  v.'Oockell,  9  Ves.,  369;  and.  in  a  late  case,  it  has  been  held  that, 
where  the  husband,  after  marriage,  agreed,  in  writing,  to  setUe  a  part  of  the  wife's 
property,  before  marriage,  upon  her,  the  agreement  was  held  to  inure  to  the  benefit 
of  the  children,  and  that  the  wife  herself  could  not  waive  it.  Fenner  v,  Taylor. 
1  Smons'  B.,  169. 

Though  a  conveyance  from  a  stranger  to  a  feme  oovertf  in  order  to  vest  m  her  a 
sole  and  separate  estate,  must  contain  words  indicating  such  intention,  yet  a  gift  of 
personal  property,  made  in  good  faith,  by  a  husband  to  his  wife,  will  be  sustained 
in  equity  as  her  separate  property,  where  there  are  no  creditors  to  be  injured. 
Demmg  «.  THIliams,  26  Oonn ,  226. 
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saved  smaU  sama^  which  she  loaned,  and  took  boiid&  Ea 
hjuband,  afiei  his  retarHf  broke  into  her  shop,  and  took  aw^ 
the  property  there  foond,.  and  the  bonds.  The  wife  affiled  to 
ehanoery  for  the  veddivery  of  the  prop^ely  to  her.  The  oouit 
o£  chancery  decreed  that  this  property,  so  carried  away,  waathfi 
separate  prc^>er^  o£  the  wife,  and  at  her  disposal;  and  oid^ 
a  redeliyery  of  it  to  ihe  wife.  This  is  acase  suigmerui  andno 
man  can  doubt  of  the  equity  of  the  decision.  But  it  is  difl&cnlt 
to  reconcile  it  to  any  known  principles  of  law :  it  seems  to  \» 
casus  omissus. 

The  separate  property  of  the  wife  is  liable  for  her  oontraclB 
made  during  coyerture ;  and,  by  process  in  equity,  such  pn^rty 
may  be  reached*  (a)  But  she  is  not  liable  to  a  judgment,  on 
which  execution  issues;  for,  in  this  way,  her  person  might  be 
subjected  to  execution,  and  thus  the  husband's  right  to  her  person 
would  be  violated.  (1)    There  is  a  case  reported  in  14  Yea,  442, 

(a)  8  p.  Wnu.,  144 ;  id.,  88 ;  Srown  In  Caa.,  la 


(1)  There  is  a  oonfliot  of  aathoritiea  in  different  States,  a*  to  the  qneetioii,  how 
fiir  and  in  what  oases  a  married  woman's  contract  binds  her  separate  estate.  It 
was  decided  in  New  York  that)  in  order  to  create  a  diarge  upon  the  separate  estate 
of  a  manied  woman,  the  intontioii  to  do  so  most  be  deolaied  in  the  veiy  oontraol 
wUdh  is  this  foondatioa  ot  the  cfaai|;e,  or  tfa»  oonsftderation  most  be  obtained  ftr 
the  direot  benefit  of  tba  estate  itself.  And*  tiierefbra,  a  woman,  ifho  execoted  a 
note  with  her  hosband  as  his  sniBtf,  did  not  chaige  her  s^arato  estate.  Talet. 
Dederer,  38  N.  T.  (S  Smith).  4B0;  Sea  dso  the  folkm^  casea^to  the  same  efleet: 
Gardner  v.  Gardner^  V  Puige^  113;  Tanderheyden  v.  MaDory,  1  Oomsk  (N.  Y.\ 
468.  When  the  wifo  exprassly  f^hmsfgeB  her  estate,  or  maima  a*  oontraet  fbr  its 
immediate  bsoafitj  it  is  w«n  settled  In  New  York^  aswell  aa  elaewtore^  that  9oA 
estate  is  boonL  dea  cassa  Mqm%  and^  alao^  OoMo.  «.-  Oanifli^  3S  Baib.,  3Tlf  in 
whidi  it  was  held  tbat,  whem  Icdknr  is  perfbrmed  and  matsriala  fiunished  I7  a  cv- 
pentor  towards  the  erection.. of  a  buildtng  on  land- belonging  to  a  married  wooao, 
to  the  inorease  of  her  separate  l^gal  estate,  soch  separate  eetete  mi^t  be  charged 
iaequl^  with  the  debt  It  has  been  held  that  her  separate  estate  is  liable  for 
debte  contracted  before  ooverture.  McKay  v.  Allen,  6  Yeiger,  45.  And  it  ▼is 
held  in  Pennsylyania  that  the  provision  in  the  manied  woman's  act  of  April  11, 
1848,  that  it  should  not  be  construed  to  protect  her  property  from  liabQi^  for  debts 
oOhtracted  by  herselfl  has  reference  only  to  debte  contracted  before  marriage.  GAj^ 
9.  Keistor,  1  Qtanf  s  Gases,  469.  And  hi  Pettit  9.  Fretz,  33  Penn.,  118,  it  was  held 
that  a  married  woman  has  no  power,  under  the  act  of  11th  April,  1B48,  to  dispose 
of  or  charge  her  separate  property  by  any  instrument  under  seal  to  which  her  Inf- 
band  is  not  a  party.    But  hi  the  case  of  T^derheyden  v.  KaUory,  nf/roi  it  wa^ 


whiob  pvoyes  she  cannot  ^defend  heiself  on  a  <presirmed  eoercion, 
SB  it  DBBpeolB  such  pvoperty,  where  a  wife  iimde  a  grant  of  ati 
annidty  oirt  «f  >her«epftmte  property  for  <tl[ie  benefit  of  her  hns 
band.  The  grant  wae  eatoblished,  although  the  purohaser  had 
Dotioe  fixHoa  her  irintae'thsEt  he  would  >pay  the  Beparate  prcipecty 
to  no  person  bttt  to  the  wife  only ;  for  she  oomplained  that  she 
made  it  ifrom  &ar  of  her  faofiband,  who  treated  her  harshly,  that 
he  migfatt  praouie  itbe  annuity.  The  pianciple  on  which  theoonrt 
prooBoded  doubtleu  was,  lihata  wift,  as  to  h^  separate  property, 


held  that  the  wife's  separate  estate  was  not  liaUe  for  her  ddl>tB  oootractod  dnmvdtei 
unless  she  cto^e  it  in  aooordanoe  with  the  principles  there  laid  down.  JSee,  alsO| 
Tale  9.  Dederer,  and  other  cases  cited,  supra.  Under  the  statute  of  I860,  of  New 
Tofk,  »  marked  woman  may  cany  on  any  trade  or  business  in  her  own  name,  make 
<aontaBclB  In  lefeienoe  to  sooh  bn^ess,  and  sue  and  'be  sued,  as  if  a  feme  sole 
A3id,  80  fiir,  her  estate  wHl  be  held  liable  for  her  ooniracts.  Lbcwb  of  New  Yoik, 
1860,  ch.  90.  So  also  in  Pennsylvania,  a  married  woman  may  become  a  feme  aoU 
trader  Trader  the  act  oT  22d  February,  1718 ;  and,  by  the  act  of  May  4,  1856, 
'*  whensoever  ai|y  husbsad,  from  dnmkenness,  profligapy  or  other  cause,  abtJl  neg- 
lect or  relbae  to  proidde  for  his  wife,  or  shall  desert  her,  she  shall  hai7<e  aU  the 
nights  and  privileges  aeoured  to  a  feme  sole  trader  under  the  act  of  1718.**  Pnr- 
dun's  Suppn  Iaws  of  Pena^  1854^  1856,  psge  1136,  sea  2.  See  provisions  xif  sta- 
tutea  of  different  States,  anderioote  1,  p.  40,  ante. 

Ja  Bo^  v.  ICtohell,  ^  Sbbl  ft  ICarsh^  405,  it  was  held  ^hat  a  wife  docs  net  charge 
her  Tsepaiate  estate  unless  such  intention  be  clearly  ejipceesed  in  the  inBtrumenit,  or 
unless  the  instrument  conferring  such  estate  oanstittttes  her  a  feme  eoU;  and  she 
must  fdlow  the  particular  mode  there  pomted  .out  in  <the  diqposition  of  such  estate. 

It  was  Jield,  in  ttie  followiag  esses,  that,  where  a  /sum  eouert  bonows  money 
snd  executes  a  bond,  or  enters  into  a  bond  ooiyointly  with  her  husband  as  a  secu- 
rity fer  his  debts,  thn  wfil  give  a  foundation  to  demand  the  money  out  of  her 
«epsrate  estate,  -and  ker  dedaration  may,  in  such  case,  be  read  in  evidence :  Bell  r. 
VoBtgomery,  -S  Yes.,  190;  Morton  v.  TurvSQe,  2  P.  Wms.,  144 ;  Hulure  v.  Tenant, 
1  Btd.  Ch.  Oss^  16;  Jacques  r.  tt.  1&.  Ghurdh,  Vt  John^  948;  Demarest  v.  Wyn- 
voap^  t  John.  *0h.  Bep.,  129.  iLnd  it  was  held  that  Where  a  married  woman,  having 
a  separate  estate,  executes  a  note  in  her  own  name,  it  is  prima  facie  evidence  that 
the  goods  w«re  tonieAied  on 'the 'feith  of  her  promise.  Tanoe  v.  Wells,  8  AHl,  899; 
seek  also,  Oeimentt  «.  QoldsmUii,  6  Ga.,  14;  Ozley  -v,  Ikelheimer,  26  Ala.,  333; 
Jsnaan  «.  Wifirorson,  7  B.  Moor.,  993;  Whiteside  «.  Gannon,  23  Mis.,  457 ;  Coats 
<*.  Bebhison,  10  id.,  T57 ;  Bobbin  v,  Hubbard,  17  Ark.,  189.  In  Texas,  it  was 
held  that «  married  woman's  separate  estate  was  bound  for  the  payment  oT  a  pro- 
misaoiy  note,  executed  by  her  Tor  goods,  wares  and  merdhandise  furnished  to  her 
and  her  fannly.  Edrington  9.  Mayfleld,  5  Texas,  363.  See,  also,  Collins  v.  Laven- 
burgb,  19  AhL,  682.    And,  perhaps,  the  same  doctrine  would  be  held  good  in 
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is  a  femme  sole;  and  must  so  be  oonsideied,  in  all  her  actionfl 
respecting  it,  to  act  freely  and  without  coercion.  Actual  proof 
uf  duress  or  imposed  hardship  on  the  part  of  the  husband  would 
be  sufficient  in  chancery  to  rescind  her  contracts  respecting  it,  in 
the  same  manner  and  *  for  the  same  reasons  that  the  ooq- 
'-        ^  tract  of  any  other  person  is  rescinddd.  (1) 

A  wife  advances  her  separate  property  to  relieve  an  incom- 
brance  £rom  her  husband's  estate,  and  takes  a  receipt  for  tbe 
money,  and  the  husband  dies :  she  shall  stand  in  the  place  oi 
the  mortgagee,  and  the  heir  shall  not  have  such  estate  unleas 
he  redeems  it  from  the  wife,  by  paying  the  money  so  advanoei 
K  she  had  not  taken  the  receipt,  it  might  have  been  viewed  as  a 
gift  from  the  wife  to  the  husband ;  and  analogous  to  this,  are  the 
cases  where  a  wife  has  permitted  her  husband  to  use  her  separate 
property.  (2)  If  it  appeared  from  evidence,  that  she  had  claimed 
that  her  husband  was  debtor  to  her  on  this  account,  or  that  he 


PennsylTania,  and  other  States,  where  the  wife's  separate  estate  is  made  liaUe  for 
necessaries,  when  no  property  of  the  husband  is  found.  See  Dunlop's  Laws  of 
Pennsylvania,  ITOO,  1849  (act  of  11th  April,  1848),  page  1126,  sec  8.  It  vasheU 
in  Haygood  v.  Harris,  10  Ala.,  291,  that  the  separate  estate  of  a  married  woman  i8 
not  liable  at  law,  daring  ooyerture,  for  the  payment  of  debts  contracted  before  or 
after  marriage.  In  Hampton  «.  Oatlm,  20  N.  T.  (6  SmithX  247,  it  washeldtiiattiie 
mechanic's  hen  attaches  to  the  separate  property  of  a  married  woman.  Hub  ib  on 
the  ground  that  the  contract  was  for  the  direct  benefit  of  her  separate  estate.  And 
a  married  woman,  holding  stodc  in  a  bank,  is  liable  as  a  stoc&hold^  under  tbe  td 
of  1849,  ch.  226.  In  the  matter  of  the  Reciprocity  Bank,  22  N.  T.  (8  Smith),  9. 

(1)  The  case  of  Grigby  v.  Cox,  1  Yes.,  617,  is  also  to  the  effect  tiuit  to  avoid  tbe 
oontract  of  a  fsmo  covert  with  regard  to  her  separate  property^  when  made  in 
favor  of  the  husband,  chancery  will  require  express  proof  of  his  coenaon.  In  eqoi^ 
she  is  looked  upon,  with  regard  to  her  separate  property,  as,  to  all  intents  and  par- 
poses,  a  feme  dole,  and  the  same  duress  that  avoids  the  contract  of  a  penoa  labor- 
ing under  no  other  disability,  and  nothing  less,  will  avoid  her& 

(2)  So  in  the  case  of  a  mortgage  of  her  separate  real  estate  for  his  benefit,  ^ 
mortgage,  as  between  the  husband  and  wife,  will  be  considered  the  debt  of  the  boa* 
band,  and  after  his  death  the  wife,  or  her  representatives,  will  be  entitled  to  stand 
in  the  place  of  the  mortgagee,  and  have  the  mortgage  satisfied  out  of  the  aBseti 
of  tlie  husband's  estate.    Clinton  v.  Hooper,  1  Yesey,  186,  per  Lord  Teublow. 

And  it  was  held  in  New  York,  that  a  wife  who  joins  with  her  husband  in  a  mort- 
gage of  her  own  property  to  secure  his  debt,  or  tha  payment  of  money  loaned  to 
him,  is  the  surety  merely,  of  the  husband,  and  is  entitled  to  all  the  rights  and  prin 
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had  Teoognized  as  sach,  by  proposing  to  pay  her,  she  is  consid- 
ered, on  the  death  of  her  husband,  as  a  creditor,  (a)  But  if  she 
have  advanced  her  money  towards  the  maintenance  of  the  family, 
and  made  no  demand  of  the  husband,  she  shall  not  be  considered 
as  a  creditor ;  but  that  the  advancements  so  inade  by  her,  were 
intended  for  the  benefit  of  the  &mily.  (p) 

When  the  husband  and  wife  agree  that  her  separate  property 
shall  be  paid  to  her  husband,  chancery  will  execute  such  agree* 
ment,  by  directing  the  trustees  to  assign  such  estate  to  the 
husband. 

When  a  wife  has  a  separate  personal  property,  she  may 
appear  in  court,  and  request  that  the  whole  of  her  property 
should  be  paid  to  her  husband;  and  the  court  will  order  the 
trustees  of  such  property,  so  to  do.  (1) 

(«)lAt]L«MQ.  (»)  1  p.  Wms.,  81. 

legM  of  ft  gnretjr.  Yartie  p.  Underwood,  18  Barb.,  661 ;  Neimcewioz  v.  Gkkhn,  3 
Paige  Ch.,  614 ;  Hawlej  v.  Bradford,  II  Wend.,  312. 

Where  the  husband  and  wife  lived  together,  and  the  wife  permitted  the  huaband 
to  reoetre  the  profits  of  her  separate  estate,  and  apply  them  to  the  support  of  the 
fimuly  and  the  expenses  of  housekeeping,  it  was  said  by  the  oourt  that  the  pre- 
•ufflptkni  was,  that  she  intended  them  as  a  gift  to  the  husband.  M'Glinsey's 
Appeal,  4  Serg.  and  Bawle,  64 ;  and  see  also  Jacques  v.  M.  E.  CShurch,  3  John. 
Gh.  Bep.,  77 ;  17  John.,  648 ;  Moore  v.  Feiguaon,  2  Mun£,  421 ;  Grimkd  v.  Grimkd^ 
1  BessBos.  Gh.  Bep.,  266 ;  James  v.  ICayrant,  4  id.  602. 

But  in  Pennsylvania,  it  was  held,  that  money  receiYed  by  the  husband  fh>m  his 
wife's  separate  eatate,  after  the  act  of  1848,  is  presumed  to  have  been  received  for 
bar,  aad  an  agreement  to  repay  it  will  be  binding  on  the  husband's  estate.  John- 
ston V,  Johnston's  estate,  31  Penn.,  460. 

(1)  This  is  not  to  be  received  without  some  limitation.  In  some  of  the  older  oases 
this  doctrine  was  carried  further  than  it  has  been  at  a  later  period.  Thus  in  Wil- 
lotts  V.  Cay,  2  Atk.,  67 ;  where  the  husband  was  insolvent^  the  master  of  the  rolls 
ordered  the  wife's  wlude  fortune  to  be  paid  to  him,  she  being  in  oourt  and  giving 
her  consent;  and  in  Pearson  v,  Brereton,  3  Atk.,  71,  the  court  ordered  money  left 
in  trust  for  the  wife  and  her  heirs,  to  be  laid  out  m  landa,  to  be  paid  to  the  hus- 
band, with  the  consent  of  the  wife,  without  being  laid  out  in  lands ;  and  a  legacy 
given  to  the  wife  for  her  sole  use,  with  a  power  of  appointment  by  will,  and  in 
de&ult  of  appoint^  to  her  executors,  was  ordered  upon  her  consent  to  be  paid  to  her 
huaband.  Newman  v.  Gartoney,  cited  in  3  Bro.  Gh.  B.,  668.  And  stock,  standing 
in  the  names  of  trustees,  under  a  settlement,  the  dividends  to  be  paid  to  the  wife, 
or  to  such  uses  as  she  should  from  time  to  time  appoint,  the  principal  to  be  trans- 
ferred after  her  death  to  the  husband,  was  ordered  with  her  consent  to  be  paid, 
Ihough  there  was  no  appointment  to  the  husband.    Glark  v.  Pister,  26th  Ifarch, 
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In  the  OMe  above  cited  from  2  P.  Wmt^  £2,  the  case  iras^  ihat 
pBeyioas  to  Hie  mftnaage,  it  was  agreed  betmxt  .basbe&d  and 
wife,  that  £ftie  should  aasign  all  hear  mortgSLgda  to  trastees  &yr  her 
Beparate  use :  which  was  done,  and  the  lonmage  took  effect,  and 
they  lived  tc^ther  in  the  marriage  state  ten  years,  when  die 
husband  died ;  and  duimig  this  period  she  had  suffered  her  bna- 
r*i  A71  ^^^^  *  ^  reod  vie  £he  int^'est  due  on  mortgages  and  bmids, 
'-  ^  her  sq>ai»te  property,  without  ^somplaint  It  was  ad- 
j>adged  by  the  court|  that  for  tibe  interest  so  ceoeivied,  ahe  had 
no  claim  upon  her  husband's  executors.  The  same  «ase  is 
neeognized  in  8  P.  Wms.,  841. 

When  a  wife  calls  ija  her  aq>arate  property^  and  plaees  it  out 
on  interest  in  the  husband's  name,  and  the  hui^and  dies,  it  wiil 
be  considered  as  a  present  from  the  wife  to  the  husband,  it 
seems  to  me,  that  the  correctness  of  this  principle  is  question* 
able.  I  do  not  perceive  whence  it  is  to  be  inferred  that  she  did 
not  intend  thsct  her  husband  should  be  trustee  for  her. 

When  money,  in  the  hands  of  a  trustee,  for  the  separate  use 
x>f  the  wife,  oomes  into  the  hands  of  the  hissband  by  permisnon 
of  the  trustee,  with  or  without  the  eoosent  of  the  wife,  and  4he 
husband  purchases  therewith  an  estate,  the  estate  so  purchased 


1778,  dted  as  above.  But  if  pcnopal  property'  i«,  befere  maneiagev  cairfeyd  to 
iruaieee,  in  trust  fiir  the  wifia,  if  flbe  surviTes  Hie  faBsbaad,  mAoa^mj  ]fowet  of 
dispooition  rewrre^  %o  ber,  lanf  -the  eottlevieiit^  obaDoeiy^u  no  juris^kilioii  to  dinot 
a  transfer  of  tlie  prefMttj  to  tbe  Iroabaud  wHb  the  oooaeBt  of  the  wife.  Perhapp 
this  distinction  maj  be  notioed  between  this  and  the  eases  above  cited.  In  then 
the  marital  right  of  the  husband  is  allowed  to  operate  unobstructed,  bj  the  equita 
ble  daim  of  the  wife  to  a  provision,  when  she  does  not  oppose  that  equi^  to  it,  and 
the  equity  being  out  of  the  way,  his  -right  stands  unqualified.  But  here  there  la 
no  right  on  the  part  of  the  husband,  and  no  power  of  disposition  of  her  contingent 
interests  on  the  part  of  the  wife.  Richards  9.  Chambers,  10  Tesey,  580.  See  also 
Spoiling  V.  Bochlbrd,  8  Yesey,  164;  WooUands  v,  Groacher^  12  id,  174.  But 
stock  settled  to  her  sepacate  use  may  be  transferred  to  him,  with  her  consent 
Cheslyn  v.  Smith,  8  Yesey,  183;  Ellworthy  v.  Wickstead,  1  Jao.  and  Walk.,  69. 

See,  also,  Gege  v.  Dauchy,  28  Barb.,  622. 

Where  the  wife  has  a  power  of  appointment  over  a  personally  in  a  marriage  set- 
tlement, the  court  will  cany  her  deed  into  effect|  conveying  it  to  the  husband,  but 
even  here  the  court  will  refer  it  to  a  master,  to  examine  the  wife  privately,  explain 
her  rights  to  her,  and  ascertain  whether  she  voluntarily  consented,  and  still  oon- 
•ants  to  the  deed.    Whittall  v.  Clark,  2  Edwards,  149. 
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win  not  be  liable  to  the  trudt^  wbere  die  trust  does  not  appeal 
upon  the  &€e  of  ^  deed;  onless  theapplioaitioii  of  the  purchase 
money  ean  be  clearly  proyed.  But  there  is  no  xoom  for  the  ap- 
plicatioaof  supposed  possible  ooerdon,  as  in  other  cases. 

If  the  settlement . of  8q)anite  property  on  the  wife  be  so  made, 
that  it  aiq)earB  ihat  the  donor  intends  to  restrain  the  wife  &om 
an  nnlimited  absolute  disposal  of  it^  this  will  disable  her  from 
charging  her  separate  property,  without  the  consent  of  the  tros- 
teesL  Upon  this  ground,  the  case  of  Muir  v,  Huish  was  decided. 
I  know  that  Lord  Bosi.T37,  in  that  case,  obserred  that  there  was 
no  power  of  appointmeitt  reserved  to  the  wife.  He  lays  hold  ct 
this  circumstance,  as  affording  some  aid  to  his  decision ;  but  the 
case  was  not  determined  on  that  point  If  it  were,  it  was  a  deci- 
sion directly  opposed  to  a  decision  in  1  Yesey,  jun^  46,  and  9 
Ves.,  620.  The  divection  of  the  donor  in  the  case  of  Muir  v. 
Huish,  was,  &at  the  trustees  should  reoeiye  the  rents  and  profits, 
to  pay  them  *  to  the  wife,  when,  and  as  they  were  received;  ^ 
or  otherwise,  in  their  discretion,  to  permit  her  and  her  '-  ^ 
assigns  to  reoeive  ^em  during  her  life,  for  her  separate  use. 
No  person  can  read  this  trust,  without  perceiving  that  the  wife 
had  not  an  unlimited  power  to  dispose  of  this  separate  property  4 
but  the  wife,  in  consideralion  of  three  hundred  pounds,  paid  to 
her  husband,  granted  an  annuity  of  fortynfive  pounds,  charged 
upon  the  trust  estate  of  the  wife.  The  trustees  informed  the 
grantee  of  the  annuity,  that  they  would  not  pay  it ;  that  the 
husband  was  a  bankrupt  The  grantee  filed  his  bill  against  the 
troatees,  the  husband  and  the  wife.  Lord  Boslyk  dismissed 
&e  bill,  with  oosts.'  It  is  not  now  a  disputable  point,  I  appfe- 
hend,  whether  a  wife,  when  she  is  laid  under  no  restraint  by  the 
settlement  of  the  property,  can  or  cannot  dispose  of  such  pro- 
perty as  ehe  please^,  independent  of  the  will  of  the  trustees. 
Trustees  were  not  appointed  to  control  b^  in  what  respects  the 
property,  but  to  guard  against  the  husband.  She  can,  therefore, 
dispose  of  it  to  whom  she  pleases ;  and  the  trustee  will  be  obliged 
to  convey  or  pay,  as  the  case  may  be^  to  her  appointee,  as  she 
directs.  (1) 

'  i^^m^m^  ■■  ■■  P  ■■■■     II       —       ■-  m         ■    ... , 

(1)  The  rule  is  now  firmly  established,  that  the  extent  of  the  power  of  a  married 
woman  over  her  separate  estate  is  determined,  absolutely,  by  the  nature  of  the 
34 
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It  is  now  settled  that,  where  there  is  no  express  power  of 
appointment  over  her  separate  property  reserved  to  the  wife  in 
the  instrument  granting  the  separate  property,  that,  if  she  jdns 
in  a  bond  with  her  husband,  her  separate  property  is  liable  to 


inBtrament  creating^  Buoh  estate.  The  decteioiiB  upon  this  subject  have  been  aome- 
what  fluctuating,  and  reetrainte  against  anticipation  have  been  sometiiiies  held 
void.  The  English  rale  fonnerlj  was  that  in  cases  of  property  in  trust  for  a  rau- 
ried  woman,  to  be  paid  into  her  hands  upon  her  own  receipts,  the  wile  mig^t  still 
dispose  of  her  interest,  and  her  assignee  would  take  it  Hulme  v.  Tbnan^  1  Bio. 
Gas.  in  Ohan.,  le ;  Pybus  v.  Smith,  1  Yes.,  189.  In  Lodcett  v.  Wraj,  4  Bra  BepL, 
483 ;  Brandon  v.  Robinson,  18  Yes.,  434;  and  Jackson  «.  Hobhouse,  3  Keiirak^ 
487,  such  a  clause  against  anticipation  was  held  to  be  valid. 

But  the  tenor  of  the  later  English  oases  is  against  the  validily  of  sudi  a  dune 
against  anticipation,  and  it  has  been  held  that  such  a  clause  mserted  in  awillia 
favor  of  an  unmarried  female,  and  having  no  connection  with  coverture,  is  void. 
For  this,  see  Woodmeston  v.  Walker,  2  Buss,  ft  Mjlne,  197 ;  Brown  e.  Pooock, 
ibid.,  200;  Jones  e.  Sadler,  ibid.,  208;  Newton  v.  Reed,  4  Simons,  141.    In  Lee  t 
Muggeridge,  1  Yes.  k  Beames,  118,  it  was  held,  that  where  a  married  woota 
stipulated,  that  in  the  event  of  her  surviving,  the  property  should  be  hve,  leeerr* 
ing  no  power  of  dispodtion  of  it  during  coverture,  that  she  could  not  dispose  of  it 
while  oovert    But  a  trust  to  permit  a  married  woman  to  receive  Interest,  or  drri- 
dends  of  stock,  to  her  own  use  for  life,  independent  of  her  husband,  was  held  to 
entitie  her  for  life  to  the  separate  use,  and  upon  the  rule  that  a  feme  eowert  is  to 
be  oonsidered  sole  with  respect  to  her  separate  property,  her  assignment  to  eecon 
an  annuity  with  her  husband  was  established.    Wagstaff  v.  Smith,  9  Yes^  520. 
The  doctrine  is  well  established,  however,  that  she  is  a  feme  aoie  only  so  far  as 
she  is  made  so  by  the  instrument  creating  her  separate  estate,  though  some  deci> 
siona  are  to  be  found  which  militate  against  it    Sudi  was  the  oinnion  of  Ol  J. 
KiNT,  in  Jaoques  v  Meth.  Ep.  Church,  1  J.  0.  R.,  460 ;  and,  although  his  dedsioB 
was  reversed,  on  appeal  to  the  court  of  errors,  yet,  with  all  deference  to  the 
opinion  of  that  body,  it  is  but  too  certain  that  the  opinion  of  Judge  Km  is  best 
sanotioned  and  supported  by  the  authorities.    Morgan  v.  Blam,  4  Yerger's  llienL 
Rep.,  376;  Swing  v.  Smith,  3  Desaus.,  417;  Lancaster  v.  Dolan,  1  Rawle,  231; 
Thomas  v.  Folwell,  2  Whart,  11.    If  this  doctrine  is  once  established,  then  a/brtiari 
she  cannot  dispose  of  her  separate  estate  in  violation  of  a  restraining  clause  in  tbe 
instrument  creating,  because  so  far  as  that  restrains  her,  she  is  not  a  fem  «^ 
and  unless  she  is  so,  she  cannot  convey. 

But  where  she  is  not  restrained  by  the  instrument  creating  the  estate,  can  she 
dispose  of  it  without  the  concurrence  of  her  trustee  t  On  this  point  there  is  no 
question,  for  it  has  been  repeatedly  held  that  she  may,  unless  their  joining  is  made 
necessary  by  the  instrument  Grigby  v.  CSoz,  1  Yes.,  617 ;  Essex  e.  Atkins,  U 
Yes.,  647 ;  Glyn  v.  Baster,  1  Younge  k  Jervis,  329 ;  Acton  v.  White,  1  Sm.  &  St, 
429;  Jaoques  v.  M.  E.  Ohuroh,  17  John.,  648;  fiethune  v.'Beresford,  1  Desaua,  Hi 

Where  a  testator  devised  to  a  trustee  and  the  heirs  of  the  trustee  certain  reel 
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pay  sucli  bond.    This,  Lord  RoslyN  acknowledges,  in  2  Ves.,  Jr., 

from  142  to  250.    This  point  was  so  determined,  2  Atk.,  68.    So, 

too,  where  a  fsmme  couv&rte  gave  her  owd  bond,  having  separate 

property,  and  died,  and  ]eft  a  will  and  executors,  it  was  decreed 

by  the  chancellor  that  the  executors  should  pay  this  bond.  2 

P.  W.,  146.    The  case  in  1  Brown  in  Can.  is  the  case  of  a  bond 

where  the  wife,  having  separate  property,  joined  with  her  husband 

in  a  bond  for  a  sum  of^money  borrowed  by  him  and  her.    We 

are  told  that  *  all  these  cases  were  decided  on  the  ground  ^      - 

that  the  wife  intended  to  charge  her  separate  property ;  ^        ^ 

and  that,  when  this  presumption  fails,  equity  will  not  subject  her 

separate  property  to  the  payment  of  her  contract     For  this 

purpose,  a  case  in  9  Yesey  is  relied  on.    A  married  woman,  in 

order  to  raise  the  sum  of  two  hundred  and  ten  pounds,  sold  an 

annuity  of  thirty-five  pounds  to  A,  to  be  paid  out  of  the  rents  ' 

of  a  trust  estate  of  her  separate  property ;  and  she  and  her  hus« 

band  directed  the  trustees  to  pay  that  sum  annually  to  A.    It  so 

happened  that  the  grant  of  the  annuity  was  void,  for  want  of 

conformity  to  the  annuity  act     All  the  necessary  requisites  to 

render  the  grant  valid,  according  to  that  act,  had  not  been 

observed.    The  two  hundred  and  ten  pounds  had  been  received 

by  the  husband,  and  ought,  in  equity,  to  have  been  repaid ;  and 

for  the  recovery  of  it  an  action  at  law,  for  money  had  and 

received,  had  been  maintained.    And  the  question  now  arose, 

ahall  the  wife's  separate  property  be  subjected  to  the  payment 

of  this  sum?    It  is  said  that  it  ought  not;  for  that  she  never 

intended  to  charge  her  estate  with  a  gross  sum,  but  with  an 

annual  payment  •  It  seems  to  me,  whatever  might  have  been  her 


estate,  for  the  eepanto  use  of  hia  daughter,  then  a  married  woman,  during  her  life, 
aad  after  her  death  to  the  heirs  of  said  daughter  in  fee  simple,  and  the  daughter 
afterwards  became  disoovert;  held,  that  according  to  the  rule  in  SheU/s  case,  the 
danghter  had  an  estate  in  fee  simple,  which  would  pass  bj  her  deed  to  her  alienee. 
8teacj  «.  Bioe,  27  Penn.,  76.  And  it  was  held  m  Whichcote  v.  Lyle's  ez'rs.,  28 
PeniL,  73,  that  a  devise  to  a  trustee  in  trust  for  the  separate  use  of  the  testator's 
granddaughter,  not  then  married  or  contemplating  marriage,  vests  a  complete  legal 
estate  in  the  granddaughter  dear  of  the  trust  Under  the  act  of  1848,  of  Jfennsyl- 
▼mia,  it  was  held,  that  a  married  woman  is  not  vested  with  the  unlimited  powers 
of  a  fme  tole.    Hahon  «.  GQrmle7,  24  Penn.,  80;  PeUit  9.  Fretz,  33  Penn.,  lia 
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intention,  that  it  would  not  alter  the  case,  so  that  it  oould  be 
recovered  out  of  her  separate  property :  the  annuity  was  void ; 
it  was  as  if  it  never  had  been.  How,  then,  is  the  wife  liable? 
Why  is  it,  when  an  annuity  is  void,  that  the  consideration -money 
which  has  been  paid  may  be  recovered  back  ?  Surely  it  is,  that 
the  consideration  on  which  it  was  paid  has  wholly  &iled :  the 
holder  of  the  money  is  bound  to  return  it.  The  holder,  in  this 
case,  is  the  husband  only.  It  is  impossible  to  say  that  any  other 
peiaon  beside  the  holder  should  be  Ijabla  It  is  difficult  for  me 
to  discover  why  we  should  have  any  other  evidence  of  intention 
r»i  7.m  ^^  *  fi^infie  oouverto  to  pay  her  debts  *  which  she  contracts, 
*•  ■*  having  separate  property,  than  that  which  we  discover  in 
other  persons ;  or  why  it  is  not  sufficient  to  8ul:g*ect  her  to  the 
payment  of  any  debt  that  she  contracts,  as  others  are  subject  to 
the  payment  of  their  debts,  because  they  contracted.  This  ques- 
tion, viz.,  whether  her  separate  property  is  liable  for  a  debt  which 
she  did  not  intend  should  be  discharged  by  it  That  her  sepa- 
rate property  is  liable  when  she  intended  k  should  be,  seems  a 
point  agreed  to.  And  it  is  admitted  that,  if  contracting  a  debt 
is  of  itself  sufficient  evidence  of  an  intention  to  pay  it,  that  her 
property  is  bound.  The  fair  presumption  in  such  case  is,  that 
she  intended  to  pay  the  debt,  unless  it  was  such  a  debt  as  her 
husband  was  bound  in  point  of  law  to  pay ;  or  else  we  must 
presume  that  she  intended  to  commit  a  fraud.  Tor  this  we  have 
no  warrant  The  man  who  acknowledges  that  he  owes  a  debt, 
and  says  nothing  more,  is  presumed  to  proniise  to  pay  it;  and 
such  promise  will  take  such  debt  out  of  the  statute  of  limitations. 
So,  too,  the  married  woman,  who  has  property  to  pay  a  debt, 
furnishes  sufficient  evidence,  by  the  act  of  contracting  the  debt^ 
that  she  intends  to  pay  it  If  this  point  depended  upon  the 
question,  whether  the  contracting  a  debt  by  a  wife,  having  sepa- 
rate property,  famished  evidence  of  her  intention  that  such 
{iroperty  should  be  applied  to  the  fulfillment  of  her  contract,  I 
think  the  conclusion  is  a  fair  one,  that  it  does  fbmish  evidence  of 
such  intention.  But  I  cannot  conceive  of  any  reason  why  we 
look  for  intention  in  the  case  of  a  femme  couverte^  more  than  in  any 
other  casa    Itis  apotntaettled^  tiuKt,  inchfliiQery,  tifimme  ctmuerk 
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lutt  the  same  doiamion  over  her  separate  property  w^fkfemme 

9oU  has  oyer  her  property^  or  as  aay  other  person  ha&    She  caa 

oonvey  or  devise  it^  or  da  any  other  act  respectixig  it,  that  any 

other  person  ean  do.    She  is  not  considered  as  being  under  any 

control  that  has  the  smallest  infiaeikee  *  on  her  tninsactions  ^  _  .. 

with  this  property.    In  point  of  suthorify,  there  does  not  ^       ^ 

seem  to  be  anything  very  decisive.    The  Master  of  the  BoUs^  in 

2  Atk^  879,  doubts  whether  ft  married:  womanis  separate  property 

could  be  subjected  to  the  pigment  of  a  debt  which  sbe  contracted 

with  some  wiH'kmea  in  sepsiring  ahouse,  and  which  she  promised 

to  pay.    He  did  not^ however,  decide  the  point;,  for  she  submitted 

to  pay,  and  he  then  decreed  payment    In  a  ease  in  2  Tes.,  Jr., 

Lord  BosLTS^  after  admitting  that  her  property  would  be  bound 

by  h^  asngunent,  ov  where  Ae  enters:  into  a  bopd  with  her 

husband,  concludes  that  a  general  creditor  of  tiie  wifs  could  not 

saligeet  her  separate  property  in  chancery  to  the  payment  of  his 

claim.    On  tiie  other  hand;  it  clearly  appears,  in  1  Brown  in 

Can.,  16,  to  have  beea  the  opinion  of  Lord  Thuslow  thai  her 

separate  property  waa  UaiUe  to^the-  payment  of  any  debt  which 

ake  should  contract.  (1). 

(1)  Votwfthitandiiig  thiaingnikras  leaaoaJng  (tf*  the  ftttthor,  the  onthorities  are 
oktr  UmH  thoe  miui  be  an  enypiaedrar  iaiiiU6d.inttDAioQ  on  tiie  part  of  tbe  wifii 
whan  she  binda  herself  with  her  husband,  or  her  separate  property  will  not  be  lia* 
Ue,  and  that  the  mere  fad  of  her  having  entered  into  the  oontraot  is  not^  of  itself 
satBdent  evidence  of  snch  intention.  If  the  contract  is  for  necessaries  for  her  use, 
ia  that  ease  the  oontraeting  of  the  debt  would  be  sufficient  to  charge  her  separate 
Mlate.  Hearty  v.  Thoinaa»  16  V«a.,  096^  BnUrin  v.  GlarlBe^  VI  id.,  805;  Stuait  «. 
Lord  EirkwaU,  S'Madd.,  387%.  Lerd  Tboilow,  in  HuUnevt  Tenant,  1  Bra  0.  CI, 
16,  aeems  to  have  been  of  opinion  that  general  creditors  could  come  upon  her  sepa^ 
rate  estate  without  proving  that  the  creation  of  the  debt  was  for  the  benefit  of  her 
ieparate  estate  and  intended'  as  a  charge  upon  it,  considering  the  liability  to  general' 
ogagements  as  a  neoBssarf  incident  to  a  sepaNite-eeltite,  arising  ftom  the  capacity' 
to  ooDtract  which  a  eeparate  estate  confers.  But  subsequent  authorities  limit  the 
luibflity  to  cases  where  the  contract  is  entered  into  with  the  intention  of  charging 
dia  estala;  m  iHiieh. oases  ti»  0Dart»  tieat  thecharge'as  an  appointment  by  tile  wif^' 
<if  hirsBpanle  pnq)ef((f .  SiUia  «  liny,  \  Tea.,  217 ;  Btdton  v.  Williama,  2  id.,  160 ; 
Sparling^a.  Eonhefbrt^  8  id.,  179;  Jones  v.  Harris,-  9  id.,  48T;  Parkerv.  White,  11 
^  989;  Betfanne  k  Oook  «.  Berasibfd,  1  Deeaus*,  174; 

In  New  York,  in  order  to  create  a  charge  upon  the  separate  estate^  tile  faitentfoii 
to  do  Bo  must  be  dedared  hi  the  very  oootraei  wiuoitis  the  fonndation  of  ^eoha^ 
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No  action  at  law  can  be  maintained  against  her.  For  the 
judgment  in  that  case  would  subject  her  person  to  impriaonmeDt; 
and  thus  the  husband's  right  to  the  person  of  his  wife  would  be 
infringed,  which  the  law  will  not  permit  in  any  case  of  a  dvO 
concern.  And,  for  the  same  reason,  there  can  be  no  perBonal 
decree  against  her  in  chancery.  It  must  be  one  that  reaches  her 
properly  only.  (1) 

Whatever  may  be  disputable  respecting  the  power  of  tbewife, 
independent  of  her  trustees,  oyer  her  separate  properly  vested  in 
trustees,  or  the  extent  of  her  liability,  on  account  of  that  pn^jcrty, 
to  fulfill  her  contracts,  certain  propositions  are  indisputable: 

1st  When  a  femme  couverte,  haying  separate  property,  enteis 
into  a  contract  with  intention  to  subject  such  property  to  the 
fulfillment  of  her  contract,  a  court  of  equity  will  subject  it,  by  a 
decree,  to  satisfy  such  contract 

*2d.  When  property  is  given  to  her  for  her  separate 
'-  ^  use,  and  she  is  to  receive,  through  the  interventioii  of 
trustees,  and  no  restraint  laid  upon  her,  this  property  is  notsab- 
ject  to  the  control  of  the  trustees,  but  is  subject  to  her  control. 

Sd.  A  femme  oouverte  may  make  any  disposition  of  her  separate 
property  that  a  femme  sole  can  make. 

4rth.  K  she  should  assign  her  separate  property,  the  trosteeB 
would  be  compelled,  in  chancery,  to  conyey  the  legal  title  to  sad 
assignee,  or  pay  oyer  the  rents,  &c,  as  the  case  may  be,  to  her 
assignee.  1  Yes.,  517 ;  8  Bro.  in  Can.,  840-846 ;  9  Yes.,  520. 

The  same  principle  applies  to  the  purchase  of  an  estate  by  anj 
trustee,  with  the  trust  money,  or  by  an  executor,  with  assetg. 
Although,  when  there  is  no  trust  declared  upon  the  fiioe  of  the 
deed,  parol  testimony  is  not  admissible  to  prove  an  express  con- 
tract for  the  purpose  of  showing  that  there  was  a  trusty  yet£EU^ts 
may  be  proved  by  parol,  from  which  such  contract  is  fairly 


or  the  oonslderatioii  must  be  obtained  for  the  direct  benefit  of  tlie  estate  itself.  Yak 
V.  Dederer,  22  N.  Y.  (8  SmithX  460.  And  ^  note  to  page  260.  A  mairiad  woon 
is  not  liable  for  a  debt  contracted  for  the  avowed  puipose  of  improving  hersepantr 
estate,  unless  it  is  shown  that  the  monej  was  applied  to  that  object  Hira^  • 
Jones,  32  Penn.,  432. 

(1)  See  preceding  note  and  cases  there  cited. 
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implied  to  haye  existed — ^facts  which  are  unequiyocal,  and  speak 
a  language  that  cannot  be  mistaken,  the  existence  of  which  can- 
not be  reconciled  upon  anj  other  hypothesis  than  the  existence 
of  such  contract  1  Bro.  in  Can.,  287 ;  2  id.,  237 ;  1  P.  Wms., 
84,  16S,  168,  171;  Ambler,  409-412;  1  Atk.,  59;  2  Ver., 
167.  (1) 

Whether  a  wife  can  dispose  of  her  separate  real  property  by 
deed,  where  there  are  tmstees,  without  their  joining,  seems  not 
to  be  settled.  As  to  her  personal  estate,  her  power  in  this 
respect  is  not  to  be  questioned.  (2) 

When  it  is  necessary  to  institute  a  suit  in  chancery,  respect- 
ing her  separate  property,  it  is  brought  in  the  name  of  the  trus* 
tees.  If  she  has  separate  property,  and  there  is  no  trustees,  she 
will  institute  the  suit  in  the  name  of  her  husband  and  herself; 
if  he  do  not  refuse  to  haye  his  name  used.  And  on  judgment 
in  their  &yor,  the  *  court  will  direct,  that  the  money  ^  ^ 
receiyed  shall  be  paid  to  a  trustee,  for  her  sole  benefit  If  ^  ^ 
the  husband  will  not  lend  his  name,  she  may  sue  by  a  prochein 
<mi  The  reason  of  this  rule,  is,  that  the  opposite  party  may 
haye  security  for  cost,  if  he  should  preyail  in  the  suit  (a) 

A  wife,  haying  a  separate  property,  may  be  sued  in  a  court  of 
equity,  as  a  single  woman,  and  proceeded  against  without  her 
husband. 

The  wife,  with  respect  to  her  separate  property,  may,  in  equity, 
sue  her  husband  by  prochein  ami. 

When  she  sues  to  recoyer  her  separate  maintenance,  she  sues 
alone.    The  rule  is,  if  a  wife  demand  relief,  when  a  separate 

(«9sy«.,«tt. 

(1)  yide  note  1,  page  366,  and  oases  there  cited. 

(2)  yinonnean  v.  Pegram,  2  Leigh,  183 ;  Jacques  v.  tf.  B.  Ghurch,  17  John.,  648 ; 
He^gnthv.  Bobinaon,  1  Beeaua,  446 ;  2  Kent* s  Oom.,  162  to  168 ;  Bao.  Abr.,  tit  Bar. 

Hid  ?eiiime,  M. 

Under  the  act  of  1848,  in  Pennsylyania,  it  was  held  that  a  wife  could  not  dispose 
of  praperty  held  by  trustees  for  her  separate  use.  The  kind  of  separate  estate  cre- 
ated by  that  statute  is  a  legal  one^  and  totally  distinot  from  an  equitable  separate 
Mtate.  The  act  creates  a  new  kind  of  separate  estate  without  abolishing  the  old 
OM:  Peon.  Ca  for  Ins.  v.  Foster,  86  Penn.,  134.  In  New  Yorii^  it  was  held,  that 
*  fane  eooor^  with  respect  to  her  separate  estate,  is  to  be  regarded  as  a  feme  sole 
*Bd  may  ^Uspoee  of  her  proper^  without  the  oonourrence  of  her  trustees^  unless 
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maintenancd  has  been  setded  upon  her,  by  her  husband,  she 
may,  in  eqaity,  sae  him  in  her  own  name.  (1) 

In  the  case  of  Mloor  v.  Moor,  reported  in  1  Atkyns,  the  wife 
left  her  husband,  disputes  arising,  and  went  abroad.  The  hus- 
band^ in  oonsideratSont  of  marriage,  and  a  large  portion  received 
with  her,  had  conveyed  lands  to  trustees  upon  trust,  to  pay  one 


she  is  BpedaUy  restrained  by  the  inBtniment  under  which  ahe  aoquirea  her  sepa- 
rate estate.  Jaoques  «.  M.  K  Ohurdl,  14  John.,  548.  So  held  in  Lnlaj  v.  Hunt- 
Sngtoo,  20  Conn.,  147.  And  this  is  the  BngliSh  dodaiiM*  Parte  «.  White,  11  Ve&, 
Jc:,  a09.  lu  South  OaroUaa  th»  Bngliah  mle  is  followed.  Srwing  «.  Smitii  and 
othan,  Desans.,  417. 

(8)  The  wife  being  oonsidered,  wi&  regard  to  her  separate  property,  in  a  court  of 
eqiiily  as  a  feiM  «o^  she  becomes  invested  with  all  the  necessary  powers  for  the 
protection  of  her  separate  estate.  She  mi^  therefore  daim  and'  enforce  r^tto  in 
opposition  to  her hosbaad.  Iflx  v.  Wol,  1  John.  Gh.  Bep^  108;  Dentoftv.  DenliOBt 
ibid.,  110 ;  2  Yesey,  460 ;  2  Vernon,  493 ;  Starrett  fL  Wyn,.  17  Serg.  and  Bawle, 
130.  She  may  obtain  an  order  to  defend  a  suit  separately.  lUz  v  Mix,  ttf  nepra. 
But  a  separate  answer,  put  in  without  such  order,  will  be  suppressed,  as  having 
been  irregularly  filed;  1  Chan.  Oas.,  68;  but  see  2  P.  Wm&,  371.  And  ii^re  she 
institutes  a  siut  against  her  husband,  the  court  may  onlerhim  to  make  a  reasoniMe 
allowance  in  money  to  enable,  her  to  cany  on  the  luitL  2>Kent*a  Gomi,  L64.  If  the 
husband  makes  her  a  defendant  in  a  suit  in  chancery  he  is  thereby  considered  aa 
having  renounced  his  nuyital  rights  over  her,  and  she  may  defend  without  an  order 
for  that  purpose.  3  Atk.,  498.  But  if  she  sues  her  husband,  the  suit  must  either 
be  brought  by  her  next  friend,  or  by  the  trustees,  tliough  she  may  defend  without 
aooh  protection.  2  '^eaBji^, 46A;  Prao.  ki  Ohan»,  324L  Ihonghher  personal  eetato 
isliable  for  her  debts  contracted  dwm  m^  and  in  some  1nfftfi"<?^  during  coverture^ 
and  though  she  may  be  sued  in  equity  without  her  husband,  still  the  court  will  not 
make  a  personal  decree  against  her  for  the  payment  of  the  debt,  but  it  may,  by  a 
decree^  call  forth  her  property  In  ISke  hsawls  of  trustees^  and  direct  its  penaonai  appli* 
cation ;  and  by  thus  stepping  over  the  narrow  limits  of  the  law,  aflBocd  &  remecty  to 
a  deserving  creditor,  who,  at  law,  would  be  compelled*  to- loeehis debt^  while  the 
debtor  was  amply  able  to  satisfy  It  out  of  hsp  property;  Hulme  «.  Tenaatv  1  Bro. 
Gh;  R^i,  16s  Nbrton  v.  Turviili  2  P.  Wmt.,  144;  BilUa  tt  Airejt,  1  Yea.,  277 ;  Ld. 
Leoghboroughf  in  2Y\m.,JL4(I;  IfoKli  Am..Ooal Go.  tL])3f«tt)  7  Paige^eh*  Bep.,  1; 
Gardner  e.  Gkirdner,  id.,  112. 

16  i»  ppovidBd  by»  the  New-Toifc  God*  of  Pvooeduie,  tUat  ''whea  a  nwKrled 
woman,  is  »  party,  hev  haabind  mast  be  Joined,  ezoept  when>  the  aotion  ooaoOTna 
her  separate  property  she  ma^«iealon%-  and  when  tike  action  is  between  her  and 
her  husband,  she  mi^  sue  or  be  sued  ak»a'*  And  it  may  be  regarded  as  well  aet- 
tied;  that  she  'nm^  sue  alone^  when  the  aotion  oonceros  her  sepamto  property, 
^dd^  and  wife  «k<  lM)oz  and  Webster,  28  Bafb.^  fA%  aad:.ai8ee  thero-  eited. 
J^ewbuiy  «.  Garhmd,  31  BBit.,.nL 
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Imndred  pounds  annaitj  to  the  wife,  to  her  separate  use.  Upon 
the  annuity's  not  being  paid,  the  trustees  bring  their  action ;  and 
the  husband  files  a  bill  in  chancery,  praying  for  an  injunction 
against  the  process  instituted  by  the  trustees ;  stating,  that  he 
had  offered  to  live  with  his  wife,*  and  that  she  had  refused. 

The  principle,  contended  for  by  the  husband's  counsel,  was, 
that  her  leaving  her  husband  was  a  forfeiture  of  the  annuity,  that 
this  was  given  in  contemplation  of  the  husband  and  wife  living 
together;  when  the  annuity  would,  probably,  be  spent  in  aiding 
the  support  of  the  fiunily.  There  was  no  pretence  of  any  thing 
in  the  conduct  of  the  wife  of  a  criminal  nature,  other  than  leav« 
ing  her  husband ;  which  she  justified,  on  the  ground  of  harsh 
treatment  of  her  by  her  husband.  The  court  would  not  grant 
to  the  husband  any  relief,  and  directed  all  arrears*  ^^ 
to  be  paid.  The  court  said,  that,  if  there  had  been  incon- '-  ^ 
tinence  on  the  part  of  the  wife,  such  application  would  have  been' 
proper;  but  could  not  be  indulged  in  this  case,  where  there  waa 
no  such  pretence.  It  is  not  difficult  to  see,  that,  if  the  application 
had  been  on  the  part  of  the  wife,  to  decree  a  payment  of  her  an- 
nuity, that  the  court  would  refuse  an  interference,  when  the  wife 
was  incontinent;  but  I  do  not  discover  how  her  incontinence 
could  authorize  the  court  to  enforce  an  injunction  against  the 
suit  at  law. 

Contracts,  entered  into  by  the  husband  with  the  wife,  previous^ 
to  their  marriage,  respecting  the  settlement  of  their  property,  have 
been  often  decreed  in  chancery,  although  the  parties  contracting 
were  minors.  This  doctrine  in  chancery,  I  apprehend,  has 
arisen  in  consequence  of  the  power  of  minors  to  make  the  prin- 
cipal contract;  as  it  is  a  settled  point,  that  a  male  is  of  age  to 
contract  marriage  at  the  age  of  fourteen  years,  and  a  female  at 
the  age  of  twelve  years,  (a)  I^  therefore,  they  are  competent  to* 
enter  into  a  marriage  contract^  equity  has  judged  it  proper  that 
they  should  be  bound  by  the  settlement  of  their  property,  as  an 
accessory  contract  (1) 

(lOtLer.,  146;  9P.  Wms.,  Ma 

(1)  This  18  the  oonoeded  ground  on  which  settlements  by  infants  are  sustained ; 
if  H  were  not^  there  would  be  no  good  reason  whj  an  infant  oould  not  avoid  this  aa- 
well  as  every  other  contract  made  by  hiuL  2  Kent's  Com.,  243. 
36 
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It  will  be  found  tiiat,  geiierallj,  these  eontraetS)  both  princi 
pal  and  aecessory,  are  entered  into  bj  oonsent  and  advioe  of 
parents  and  guMrdiana ;  (a)  but  if  a  marriage  be  had  without  such 
consent,  is  it  not  a  valid  marriage,  provided  the  married  eoiaple 
are  of  age  to  enter  into  the  marriage  contract  ?  ThiS)  I  appre- 
hend,, is  indisputable :  the  person  who  joins  them  in  marriage 
may  be  liable  to  an  j  penalty  which  the  law  prosoribes ;  but  this 
does  not  aSeot  the  validity  of  the  marriage.  It  will  fdlow, 
then,  if  a  marriage  settlement  is  made  by  a  minos,  of  his  pro- 
perty, without  the  consent  of  his  parents  or  guasdiana,.  it  may 
be  binding  in  equity ;  for,  being  competent  to  make  the  princi* 
r»i  7ni  P^^  oontracty  he  is  also  able  to  make  that  which  is  *  aooes* 
^  ^  sory.  It.  must  not  be  underatood  that  ib  k  a.  matter  ci 
course  to  establish  all  such,  contracts:  of  minors,  irespeeting  thdi 
property,  as  if  made  by  adtilts.  The  eoort  must'  see  tkat  such 
•eontracts.  are  reasonable,,  and  fairly  made*  If  not,  the  eourt  will 
rescind  them.:  as  in  the  ease  where  the  wil^s  estate^  consisting 
of  choees  in  action,  was  of  great  value;  and  they  were  given  up 
:to  the  husband  absolutely,  upon  his  settUng  upon  her  a  jointuie 
greatly  inadequate  to  them.  The  husband  aeon  after  died,  and 
tiie  question  was,  whethec  l^e  wife  could  avail  herself  of  her 
right  to  her  dioaes.  which,  remained  unGoUeetedon  her  husband's 
death.  Such  contract,  betwixt  adults,  would  be  bindings  so  fiur 
as  tx>  have  entitled  the  husband's  executor  to  have  taken  the 
•choses  as  the  husbandV  estate ;  but  this  contract  betwixt  minois, 
it  appearing  tiia/t  the  settlement,  was  greatly  inadequate  to  the 
ehoses,.  chancery  would  not  esibablish ;  but  when  the  setdement 
by  the  husband  is  a  competent  settlement^  the;  court  wiU  execute 
the  agreement^  although  it  was  an  agreement  to  convey  landa 
A  woman,  who  is  a  minor,  will  be  boundi  by  her  aee^tanoe  of 
a  jointure,  in  lieu  of  dower,  as  mudh  as  if  she  had  been  an  adult; 
.ihr  neither  is  bound|  unless  the  jointoxe  is  a;  competent  liveli- 

(1) 


(1)  The  rule  was  onoe  wall  established  that  a  male  infiBuit  mighty  bj  an  agree- 
.ment  before  marriage,  bar  himself  of  an  estate  bj  the  curtesj,.  or  his  interoei  in  the 
iporsonal  property  of  the  wifb^    Slooombe  v,  Glabb^  2  Bra.  Q,  G.,,  646 ;  Stxidcland  » 
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This  tfabject  is  treated  of  more  at  large  under  the  head  of 
Parent  and  Child. 

A  contract  entered  into  betwixt  husband  and  wife,  previous 
to  marriage,  that  the  wife  shall  have  such  property  as  she  may 
acquire,  during  the -coverture,  as  her  separate  property,  is  bind- 
ing in  equity ;  and  such  property  may  be  conveyed  by  the  wife, 
by  any  ordinary  mode  of  conveyance,  and  it  will  be  supported. 

When  a  husband  binds  himself  to  do  a  particular  thing  for 
the  wife^s  benefit,  and  does  a  Idling  equally  beneficial,  it  shall  be 
presumed  a  saias&ction :  as  where  a  husband  settled  long  annui- 
ties to  hims^  for  life,  and  wife  for  life,*  with  proviso 
that  husband,  wife  and  trustee  might  sell  them,  and  the  '-  ^ 
hoflband  alone  sold  them,  and  then  settled  stock  of  greater  value 
on  himself  for  life,  and  wife  for  life,  this  settlement  was  held  to 
be  a  satasfiMStion  for  the  long  annuities.    2  Atk.,  682. 

A  marriage  settlement  upon  the  wife  and  her  issue,  by  the 
hnsband,  is  in  a  very  different  situation  ftom  other  voluntary 
conveyances.  The  latter  are  always  firaudulent  against  credi- 
tors, and  it  is  immaterial  whether  the  creditors  are  prior  or  sub- 
sequent to  the  conveyance,  if  the  grantor  were  indebted  at  the 
time  of  the  conveyance.  If  the  grantor  were  not  indebted  at 
the  time  of  the  conveyance,  the  subsequent  creditors  have  no 
claim  on  the  estate  conveyed. 

Oroker,  2  Caa.  in  ChaiL,  211;  Warburton  v,  Lytton,  cited  in  4  Bro.  C.  C,  440; 
Atberton  on  Ifaixiage  Settlements,  42,  46.  Suoh  also  seems  to  be  the  doctrine  of 
Cape  9.  Adams,  1  Desaus.,  667 ;  and  Tubb  v.  Archer  et  aL ;  and  Bandolph  et  aL  v, 
Randolph  et  aL,  3  Hen.  k  Munf.,  399.  But  since  the  decision  of  Milner  «.  Lord 
Harewood,  18  Vet.,  269,  upon  the  rights  of  female  infants,  Chancellor  KsKT  thinks 
this  conclusion  is  qnestionable.  In  Milner  «.  Harewood,  it  was  held,  that  a  female 
infant  was  not  bound  b/  an  agreement  to  settle  her  freehold  estate  on  marriage, 
without  an  option,  when  she  arrived  at  her  mijoritgr,  to  reftise,  though  the  settle- 
ment was  in  that  case  sustained  against  the  heir,  under  the  special  circumstances: 
In  Dumford  v.  Lane,  1  Bro.  0.  0.,  106,  the  right  of  the  female  infant  to  avoid  such 
contract  is  Aill/  sustained.  A  legal  jointure  settled  upon  an  infant  before  marriage 
is  a  bar  of  dower  and  an  equitable  provision,  to  take  effect  immediately  on  the 
death  of  the  husband,  settled  upon  an  infant,  is  also  a  bar.  Drury  r.  Drury,  1 
IMen'8  Hep.,  39;  McCartee  ff.  Teller  and  Wif^,  2  Paige's  Ch.  Hep.,  611. 

(1)  She  may  become  a  sole  dealor  or  trader  with  the  permission  of  her  husband, 
•▼en  without  deeds,  and  she  becomes  entitled  to  all  her  earnings,  as  her  separate 
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But  a  marriage  aetdement^  provided  there  is  nothing  imrea> 
Bonable  and  extravagant  respecting  it^  will  be  valid,  althoogh 
there  were  creditors  at  the  time  of  making  the  settlement  The 
efficacy  of  such  setdementi  however,  is  limited  in  its  operation,  (a) 
Where  a  man  settles  an  estate  to  himself  and  his  intended  wi&, 
for  their  lives,  and  remainder  to  their  issne,  thns  fietr  he  may  safelj 
go,  and  it  will  be  secure  against  his  creditors ;  but  if  it  had  been 
with  remainder  to  his  brothers,  or  other  relations,  it  would  be  in 
their  hands  fraudulent  against  creditors.  (1) 

In  pursuance  of  a  rule  in  equity,  that  what  is  agreed  to  be  done 
is  considered,  in  chancery,  as  done,  when,  on  a  marriage  settle- 
ment, money  is  agreed  to  be  laid  out  in  knds,  and  settled  upon  the 

wife  and  her  issue,  and  remainder  to  the  heirs  of  the  wife,  and  the 
wife  dies  without  issue,  yet  the  heir  of  the  wife  takes  the  bmd 
If  the  articles  provided  that  the  land  should  be  settled  on  the 
wife  and  her  issue,  without  anything  further,  and  she  had  died 
without  issue,  would  her  collateral  heir  take  the  land?  If  it 
were  her  land  that  was  thus  settled,  such  settlement  would  cieate 

(^9  p.  Wm».,  OM;  Xq.  Ca.  Abr.,  854;  S  BoU.,  0;  1  Vmt.,  198. 


estate.  ICcGrath  v.  Ad'rs  of  Robertson,  1  Deeaus.,  445.  And  where  the  aeqnift- 
tion  of  the  title  bj  the  wife  was  fair,  the  husband's  rescision  of  the  contne^ 
whereby  it  was  aoqnired,  cannot  affect  her;  but  she  cannot  hold  an  estate  aoqaired 
bj  their  joint  ftind.    Qore  v.  Sumersall,  6  Monr.,  512. 

(1)  3  Kent's  Com.,  173.  They  are  not  only  Talid,  as  against  creditors  and  par- 
chasers,  if  made  before  marriage,  but  even  after,  if  made  in  pursuance  of  a  written 
agreement  entered  into  before  the  marriage.  Osgood  v.  Strode,  3  P.  Wm&,  2S5; 
Bradish  m^  Gfbbs,  3  John.  Ch.  Rep.,  550.  Courts  of  equity  are  always  dispowd  to 
give  them  a  firee  and  liberal  construction,  and  will  always  support  them  if  valid  in 
other  respects,  unless  there  is  particular  eyidence  of  firaud.  Horry  v.  Horry,  %  D^ 
saus.,  136;  Tmmo  v.  Treseyant^  id.,  369.  By  statute  m  South  Caroliaa,  theyin 
required  to  be  recorded  within  a  limited  time,  and  also  in  Virginia.  If  not  recorded 
in  compliance  with  the  statute,  th^  are  roid  against  creditors  and  subsequent  ftcM 
fide  purchasers.  VHlson  «.  Wilson,  1  Besaus.,  401 ;  Forrest  v.  Warrington,  S  id^ 
354;  and  so  in  South  OaroUna,  even  though  the  property  was  the  wife's,  and  the  set- 
tlement was  recorded  befiire  the  debt  was  contracted.  Taylor  v.  Herrot,  4  Dessoi, 
337.  Bee,  also^  3  Dot.  k  Batt,  391 ;  Statutes  of  Tennessee,  1831.  An  »^ 
nuptial  settlement  will  not  be  affected,  by  fVaud  in  the  settler,  if  the  other  pvty 
were  innocent,  if  the  settlement  be  founded  upon  a  yaluable  oonsideratioo.  1^ 
mac  9.  Thompson,  7  Pet  U.  S.  Rep.,  348. 
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an  estate  tail  in  the  wife ;  and  the  *  entailment  being  spent,  -^  ^^^ 
for  want  of  heii»,  the  fee  simple  would  revert  to  her  heir,  *■  ^ 
whoever  that  person  might  be.  If  it  were  the  husband's  land 
when  settled,  it  would  vest  in  the  husband,  if  alive,  and,  if  dead, 
in  his  heir ;  for,  the  entailment  being  spent,  the  land  would  revert 
to  the  donor,  and,  if  he  were  dead,  to  his  heirs.  Even  at  law, 
money  articled  to  be  laid  out  in  land  is  not  assets  in  the  hands 
of  the  executor;  8  P.  Wms.,  217 ;  but  is  bound  by  the  articles. 
In  S  P.  Wms.,  217,  we  find  a  case  stated,  reported  in  2  Ver.,  20, 
where,  in  marriage  articles,  it  was  agreed  that  the  wife's  portion 
of  £1,500,  together  with  the  £1,500  ftimished  by  the  husband, 
should  be  laid  out  in  lands,  and  settled  on  the  husband  for  life ; 
remainder  as  a  jointure  for  the  wife ;  remainder  to  the  heirs  of 
their  bodies.  The  land  was  never  purchased,  and  the  husband 
died  without  issue.  The  collateral  heir  of  the  husband  claimed 
that  the  money  should  be  laid  out  in  lands  and  settled  on  the 
wife  for  life,  with  remainder  to  himself  in  fee  simple ;  and  it  was 
80  decided  by  the  court  It  has  been  contended  by  some  that  it 
went  to  the  wife  as  survivor,  or,  at  least,  that  she  was  entitled  to 
a  moiety,  it  being  purchased  with  her  money.  I  apprehend  the 
decision  was  correct  It  is  apparent  that  it  was  intended  that  the 
husband  should  take  the  whole  benefit  of  her  portion ;  for  it  was 
settled  upon  her,  not  as  her  estate,  but  as  his ;  being,  by  him, 
settled  as  a  jointure ;  which  supposes  it  to  be  his  property,  which 
he  gives  to  her  from  his  estate,  to  bar  her  right  of  dower.  In 
whatever  point  of  light  the  case  is  viewed,  the  heir  of  the  hus- 
band is  entitled  to  the  fee.  If  the  rule  in  Shelly's  case  prevail, 
the  fee  was  vested  in  the  husband  by  the  articles ;  but  the  rule 
of  common  sense  prevails  in  the  settlement  of  such  estates  in 
chancery.  It  would  have  been,  if  there  had  been  any  issue  of 
their  bodies,  an  estate  for  life  in  the* husband,  remainder 
for  life  to  the  wife,  and  an  estate  tail  in  the  issue,  with  a  *-  ^ 
remainder  in  fee  simple  in  the  husband;  but  as  there  was  no 
issue,  the  entailment  never  took  place ;  and  the  estate  was  an 
estate  for  the  life  of  the  husband,  with  an  intermediate  estate  for 
life  to  the  wife,  with  remainder  in  fee  to  the  husband ;  and,  he 
being  dead,  this  remainder  in  fee  vests  in  his  heir. 


278  reeve's  DOMISTIC  BELATlOiiS. 

Marriage  aettleBientSi  after  marriage,  if  made  in  porsuaaoe  of 
articles  entered  into  before  marriage  are  as  valid  as  thoee  made 
before  marriage,  (a)  (1) 

If  the  husband  article  with  hia  intended  wife  U>  make  a  settle- 
ment^ and  marry  withoat  performing  li»e  oovenant^  although  ttis 
contract^  by  the  marriage,  ia,  at  law,  released,  yet  chaneeiy  will 
enforce  it  2  Yent,  iB43*  And  ao^  if  a  man  give  a  bcmd  tomab 
a  jointure,  and,  though  giv^en  to  a  truatee,  ao  that  a  &ilaie  wooldf 
at  law,  be  a  for&itm^  of  the  bond,  yet  chaneeiy  would  viow  tliis 
as  an  agreement  which  should  be  executed  npectfically.  2  CIud. 
Ca.,  68.  If  the  huaband  had  died  before  he  had  dow  it,  oha&- 
eery  would  have  decreed  that  the  heir  should  do  it  If  the 
husband  article  to  settle  to  a  certain  amount  in  value,  and  fblfill 
only  in  part,  chancery  will  decree  a  performance  of  the  resdoe, 
and  all  his  lands,  ia  such  case^  are  hold^ii ;  but  if  the  eoTeoant 
be  for  particular  lands  of  such  amount  in  valne,  no  other  lands 
can  be  holden  subject  to  a  decree  of  chancery.  1  Yer.,  217 ;  2  id, 
482.  (2) 

(iD  •  V6f.,  18;  AbM.,  ISL 
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(1)  In  the  case  of  Beade  «.  liviDgitoD,  3  John.  Gh.  Bep.,  481,  il  was  baU  tiiH 
the  marriage  itself  was  a  good  oonsideration  for  an  ante-naptial  agreeoeiit)  ud 
•oiBcient  to  give  TalidHf  to  the  aetUemeot  It  wasalsoheldtiiaftamerBTQiBBttff 
eonTQjanoe  to  the  vife  irae  rM.  i^aintt  orediton  exisfeuig  at  ttie  time,  ttMngfa,  if 
made  vitbout  any  frandolent  intenti  it  wa%  good  as  Against  subaeqiwot  on^tm 
Sach  is  also  tho  doctrine  of  Sexton  v.  Wheaton,  8  Wheat,  221^  and  Pktpsi  t. 
Swan,  4  Mason's  Rep^  443.  By  thns  recognizing  the  Talidity  of  such  setdemntB, 
tlhese  oases  seem  also  te  recognise  the  power  in  s  oovrt  of  chancery  to  can/  the 
•nte^nnptial  egrsement  into  eseentiQn  to  its  ftiQest  eitept. 

If  property  was  settled  npoa  a  wife  l^  her  first  faosband,  tor  her  sole  sad  aBpt* 
rate  nse,  and  free  from  any  control  of  the  husband,  with  ahsolnto  power  to  diapott 
of  it  by  deed  or  wiU,  the  settlement  will  be  operatiye  against  the  marital  rigfati  of 
a  seooad  husband.  Oole  «.  OVeill,  S  Md.  Ch.  Dee.,  ^4. 

A  marriage  setUenent^  isMiompieto  by  reason  of  the  waat  of  a  trusts^  h  mi^» 
agreement  to  make  a  settlement^  and  will  not,  at  law,  exempt  U^^  aoanal  cropt  «f 
the  wife's  land  from  execution  against  the  husband.  Bruce  «.  Thompson,  36  TL, 
741.  A  marriage  settlement,  in  compliance  with  a  parol  agreement  befbre  marms^ 
was  held  void  as  to  antecedent  oredHofs.  Borst  «.  Oor^,  16  Barb.,  136;  Albert  f. 
Wma,  6  Md.,  66.  But  a  written  aettle«eat,  or  agreena&t  to  ii»ke  one,  befon 
marriage,  m  consideration  Hiereo^  is  valid  against  creators.  Id. 

(2)  Bamsdeu  v.  Hylton,  2  Yes.,  305;  Bussell  «.  Hammond,  1  Atk.,  13;  Brovi 
tr.  Jones,  id.,  190;  Laney  «.  Athol,  2  id.,  444;  Ward  v.  SEhaUett,  2  Yes.,  16;  Whedtf 
V.  Oaryl,  AmbL,  121. 
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So,  too,  if  the  huMiand,  after  niamage,  tecdye  a  poitbn  whi^ 
came  to  his  wife  from  some  p^saon  deoeased,  and,  in  considera- 
tion thereof,  make  a  reasonable  setdemenii  it  is  good;  (a)  and 
when  properly  is  in  the  hands  of  tmstees  belonging  to  the  wife, 
not  as  her  separate  property,  and  they  will  not  pay  it  over  until 
the  hosbttad  maices  a  reasonable  prorisioii,  saoh  provision  is 
good  againat  credstors;  for,  if  the  husband  had  gone  into  chan 
Ge]7*to  -compel  the  trustees  to  pay  it  over,  or  deliver  r^H^Q-t 
him  such  property,  the  court  would  not  have  decreed  in  '-  ^ 
&vor  of  the  busband  without  his  making  a  leasouable  piovision 
for  the  wife.  ^ 

When  a  settlement  has  been  made,  before  marriage,  on  the 
wife^  (c)  and  afterwards  she,  for  his  benefit,  joins  with  him  in 
diBcharging  it,  tim  is  a  sufficient  coDsideration  for  a  new  settle- 
ment, and,  as  it  respects  purchasers,  it  is  not  void,  although  of 
much  greater  value  than  the  first  settlement;  but  creditors  can- 
not be  prejudiced  by  such  a  transaction.  2  Lev.,  70;  Pr.  in  Oan., 
lis.  The  law  is  the  same  when  the  wi&  gives  up  her  jointure ; 
and,  I  presume,  also,  in  case  of  her  joining  with  him  in  f,  con- 
▼ejaaoe,  by  means  whereof  her  dower  is  barred ;  for  it  stands 
upon  the  same  reason.  2  Lev.,  146.  (1) 

When  a  wife  is  entitied  to  an  equitable  esta^  the  legal  title 
of  property  being  in  a  trustee,  it  has  been  aques^n  whether  ike 
hasbaod  could  or  could  not^  for  a  valuable  consideration,  assign 
this  equitable  iajteresC,  so  as  to  entitle  the  assignee  to  take  it, 
without  making  «ny  provision  for  the  wife.  It  is  determined,  4 
Ves.,  that  such  assignment  would  not  bar  the  equity  of  the  wife ; 

(4Cro.  Jie.,in;  Mm  IB;  rrae.teCaaM496;  9Atk.,«rr;  lid.,  188;  Prac  in  Oaa.,  St. 
CH  >  Atk.,  «nL  ((0  Ambler,  14. 


(1)  Bronm  0.  Joqm,  1  Atk.,  190 ;  Hiddleoome  v,  Marlow,  8  id.,  618 ;  Picqnet  9. 
Bwao,  4  Kaaon'8  Rep.,  443.  Do  support  these  aettlemeiitay  the  eettler  will  be 
reqnired  to  receive  a  fair  and  reasonable  consideration  for  the  thing  settled  in  order 
to  repel  the  presumption  of  fraud  It  is  sufficient  to  support  such  settlements  that 
the  wife  relinquishes  her  own  estate,  or  agrees  to  make  a  charge  upon  it  for  the 
benefit  of  her  husband,  or  even  if  she  agrees  to  pc^  with  a  contingent  interest. 
Ward  e.  Shallett,  2  Yes.,  16.  The  consideration  should,  however,  bear  a  reasonabto 
proportfon  to  the  thing  settled.  Lady  Arundel  9.  Phipps»  10  Yes.,  139;  BuUard  « 
BriggB,  7  Pick.  Bep.,  583;  Martin  •.  Martin,  1  Oomst.  (N.  Y.),  473. 
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and  it  would  be  strange  if  it  should.  It  is  difficult  to  oonoeive 
how  the  assignee  of  the  husband  should  be  in  a  better  situation 
than  the  husband,  who  oould  not  have  the  aid  of  chancery  to 
recover  such  estate,  without  making  a  reasonable  provision  for 
the  wife.  To  recover  such  an  interest  of  the  wife,  the  husband 
has  no  remedy  at  law ;  nor  will  any  agreement  of  the  wife,  with- 
out the  consent  of  her  trustee,  entitle  the  husband  to  receive  it, 
discharged  of  her  equity.  The  profits  of  such  estate,  during  the 
coverture,  belong  to  the  husband ;  but  he  cannot  get  at  the  pos- 
session of  it  without  the  consent  of  the  trustee.  He  must,  there- 
fore, if  the  trustee  will  not  consent,  apply  to  chancery  to  compel 

r*1801  ^^^  *'^*^  to  deUver  the  property  *  into  his  hand.  This 
*•  •*  application  will  always  be  regarded  by  the  court,  provided 
the  huslmnd  will  make  such  provision  for  the  wife  as  the  court 
judges  equitable ;  but  if  he  be  unwilling  to  do  equity,  his  appli- 
cation will  be  dismissed.  K  the  estate  be  real,  he  is  entitled  to 
the  rents  and  profits  during  coverture,  and  the  court  will  permit 
him  to  receive  such  rents,  &c. ;  and  if  his  wife  die,  he  is  not 
accountable  to  her  heirs  for  them.  4  Ves.,  15 ;  2  Ves^  Jr.,  676. 

Marriage  settlements,  after  marriage,  unattended  with  the  pre- 
ceding circumstances,  have  no  greater  validity  than  any  volun- 
tary conveyance ;  (a)  that  is  to  say,  if  the  settler  were  indebted  at 
the  time  of  mfLkmg  the  settlement,  the  same  is  void  against 
creditors  of  every  description.  If  he  were  not  indebted  at  the 
time  of  making  the  settlement,  such  settlement  is  good  against 
subsequent  creditors.  (1) 

It  will  be  proper  to  notice,  in  this  place,  the  effect  of  those 
settlements  which  are  made  by  a  husband  on  his  wife,  providing 
for  her  separate  allowance,  under  articles  of  separation.  Such 
settlement  has  the  effect  of  an  absolute  discharge  of  the  husbaud 
from  all  debts  contracted  by  her  during  the  separation,  in  tbe 

(a)  Pre.  in  Oan.,  S3 ;  Cowp.,  978  ;*S  Bro.  In  Can.,  148. 


(1)  Kidney  v.  Cronemaker,  12  Yes.,  136;  Tajlor  «.  Jones,  2  Atk.,  600;  Miller  t. 
Bden,  10  Mod.,  487 ;  Elms  f>,  Haghes,  3  DesauR.,  168;  Bead  v.  livingston,  3  John. 
Gh.  Rep.,  488;  Threewitts  v.  Threewitts,  4  Desaus.,  660;  Bank  U.  8.  9.  Emms  et 
al.,  Wright's  Ohio  Rep.,  604. 

But  a  suitable  provision,  made  by  a  husband  for  his  w^e  during  ooverture^  wiU 
be  sustained  in  equity  against  him  and  his  heirs.  Riley  v.  Riley,  26  Conn.,  154. 
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course  of  business  and  ordinary  purchases;  bat  has  nothing  to 
do  with  the  question  whether  a  husband  could  not  be  obliged  to 
maintain  a  wife  thus  separated,  who  had  become  a  pauper;  for, 
in  such  case,  the  creditor  became  a  creditor,  not  of  choice,  but 
in  obedience  to  the  laws  of  society  and  humanity.    The  doctrine 
above  stated  seems  to  have  been  fully  established  by  a  variety 
of  authoritiea.    Latterly,  some  doubts  have  been  entertained  of 
the  correctness  of  this  principle.    It  is  objected  that^  if  this  be  the 
case,  it  renders  the  wife  a  femme  sok,  and  that  she  would  be  enti- 
tled to  all  the  personal  property  that  accrued  to  *her  during  _ 
coverture ;  but  that  the  law  is,  undoubtedly,  otherwise.       *•        •* 
The  authorities  which  established  the  controverted  doctrine 
certainly  went  very  wide  of  favoring  the  idea  that  such  a  wife 
was  a  femme  sole.    They  only  recognized  the  idea  that  it  was 
equitable  and  legal  that  a  husband  should  be  bound  by  his  con- 
tracts in  the  articles  of  separation.    If  the  articles  be  that  he  and 
his  wife  should  live  separate,  no  right  is  abandoned,  only  the 
right  of  the  person  and  personal  services. 

If  he  covenant  that  he  will  not  meddle  with  the  real  estate, 
he  abandons  his  right  to  the  usufrpict  of  it 

K  he  covenant  that  he  will  not  take  from  her  property  that 
comes  to  her  during  the  coverture ;  in  such  case  he  is  not  entitled 
to  any  legacy  that  may  be  bequeathed  to  her. 

If  he  settle  anything  upon  her,  he  is  bound,  though  such  set- 
tlement would  be  fraudulent  as  to  creditor& 

I  apprehend  that  those  decisions  which  foster  the  idea  that  the 
husband  is  not  bound  by  the  contracts  of  the  wife,  even  for 
necessaries^  when  she  lives  separate  from  him,  upon  articles  of 
agreement,  are  correct;  but  not  on  the  ground  that  she  has  a 
separate  allowance.  For  I  see  no  difference,  in  point  of  principle, 
betwixt  the  case  where  there  is  no  separate  allowance  and  where 
there  is.  I  perceive  no  greater  reason  why  a  husband  should  be 
bound  by  the  contracts  of  his  wife  who  voluntarily  and  amicably 
absents  herself  from  his  domicil,  than  where  she  elopes  from  him. 
And,  in  the  last  case,  it  will  not  be  contended  that  a  husband  is 
obliged  to  support  his  wife  who  elopes  from  him.  (1) 

0)  The  doctrine  of  the  validity  of  settlements,  under  an  agreement  oetwcea 

linslMmd  ynd  wife  to  live  separately,  and  the  nghts  of  tti^  parties  growmg  out  of 
86 
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In  case  of  «eltleme&lB  iqpoo  wiy«8  of  real  property,  as  their 
4iole  aad  sepamie  estate,  their  «eomplete  dominicm  over  h  k  Mj 
eetabluihed.  (a)  Bat  aetdeoieatB  for  a  separate  maintenaiioe,  of 
ntH  Qo-i  1^  pf ^'P^Ji  caouot  be  alifaated ;  *  and  the  wife  is  only 
^  ^  entitled  to  the  usufruot  A  hnsbaiid  promiaee  his  wife 
thal^  if  ahe  will  aell  hear  lands  and  let  him  have  tiie  ayails,  that 
he  will  leave  to  her  that  amoaiit.  Aldiough  such  execntorj 
prpmiae  is  not  binding  upon  the  husbaadi  yet^  if  the  husband 
should  give  a  bond  to  a  third  person,  in  trust  for  his  wi&^  in 
performance  of  suoh  promise^  sueh  is  not  firandulent  agunst 
creditors,  (b) 

A  gift  to  the  wift,  as  a  donatio  cosuaa  morUe^  is  good. 

An  agreement  by  husband  and  wife,  previoos  to  the  manisge, 
IS  not  extinguidied  by  the  marriage,  (c) 

According  to  Ooke^s  Reports  of  Ferae  and  Hembliiig,  4  Bep^ 
60,  it  was  holden  that  marriage  was  a  countermand  of  a  will  of 
real  ;>roperty  made  by  die  wife ;  while,  in  SiU  v  Qonld,  wlucii 
appears  to  be  the  same  case,  it  is  stated  that  Anpxbsok  oonsidered 
marriage  by  a  fimme  as  a  countermand  of  her  wiU.  The  other 
judges  held,  indeed,  that  the  will  was  void ;  but  it  was  becaoae, 
at  the  time  of  its  oonsummataon,  she  was  incapable  of  deviang 
veal  prc^rty,  by  raason  of  the  statute  of  Henry  VIII.  (1) 

A  settlement,  made  by  a  woman  before  marriage,  of  her  estate, 
to  her  separate  use,  without  the  knowledge  of  her  husband,  will 
not  bind  him.  {d)  (2) 

(dA  Pre.  In  Cm..  166  iZ  Yet.,  Jt.,  tfT.  (d)  Ch.  Oa^  118. 

Q>)  %  Lot..  148 ;  1  P.  Wnu.,  441.  (d)  S  Yer.,  17. 


such  i^greements,  lias  already  been  examined  in  <2iapter  YIL  Anj  ftartfaerdiaoua* 
Bion  of  their  effect  is  not  here  deemed  necessaij. 

But  where  a  settlement  is  made  on  a  married  woman  without  restriction,  and  ^ 
pnfiU  are  insoffloient  for  her  support,  the  wifo  may,  under  tiie  direotioa  of  tiie 
lOourt  of  chancery,  dispose  of  a  part  of  the  prindpal  of  the  rotate  for  herneoessarf 
•upport  Porter  «.  Baldwin,  7  Humph.,  l^$, 

(1)  See  amte^  page  263,  et  ng. 


(2)  It  has  long  been  held  that  such  settlements  were  in  d»rogatu>n  of  his 
rights,  and  therefore  void.  Strathmore  v.  Bowles,  1  Yea.,  22 ;  Goddard  9.  Sdow,  1 
Buss.  Bep.,  855;  Howard  «.  Hooker,  2  Bep.  in  Chan.,  42 ;  St  George  v.  Wake,  I 
KyL  k  K.,  610;  Tucker  v.  Andrews,  13  Maine  Bep.,  124;  Jordan  v.  Blade,  iTem 
Bep.,  142.    In  Lowiy  «.  Tiennan,  2  Har.  k  GilL,  34^  the  wifb,  before  marriage^  hid 
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A  woman  mitj,  before  marriagei  with  the  iooiisent  of  her 
intended  husband,  convey  all  her  stock  in  trade  to  trustees,  to 
enable  her  to  carry  on  a  tiftde  separately,  for  her  own  separate 
use ;  and  this  property  cannot  be  taken  for  his  deblB,  or  the 
profits  arising  from  it  The  question  may  be  asked,  why  is  his 
consent  necessary  ?  She  was  not  then  sub  potestate  viri.  The 
reason  doubtless  iSi  it  would  operate  as  a  fraud  upon  her  intended 
husband,  and  disappoint  his  just  expectations.  But  if  she  do  so 
openly,  and  with  his  JcnowledgCi  and  he  marries  her,  I  apprehjend 
it  is  sufficient  evidence  of  his  consent  8  Term  Bep.,  618. 

*  In  2  Brown  in  Can.,  there  is  a  case,  determined  by 
Justice  BuLliliBy  where  we  find  it  laid  down  that  no  case  ^  ^ 
has  established  the  role  that  all  conveyani^  made  by  a  wife 
before  loamage  are  void,  merely  becauae  not  ^oommunicated  to 
the  infteaded  faiid)and.  And  that,  in  a  case  where  the  woman 
had  never  married  before,  lihe  doctrine  by  him  maintained  is  this : 
K  the  wife,  before  marriage,  has  held  out  to  the  husband  that 
he  will  be  entitled  to  her  property,  her  conveyance  of  it  out  of 
his  reach  will  be  a  £raud;  and  the  conveyance  void.  The  hns- 
band  must  have  been  deceived :  a  mere  eonoealment  alone  is  not 
sufficient  to  avoid  the  oonveyance.  The  cases  h^aae  referred  to 
most  be  such,  where  the  oonveyance  must  be  for  the  separate 
benefit  of  the  wife,  or  for  that  of  some  volunteer.  For  a  convey- 
ance by  her,  for  a  valuable  consideration,  coiuld  never  be  void  in 
the  hands  of  a  bona  fick  pundiaser.    The  question,  in  all  these 

tnncferrod  her  mhd^  ^atstc^  b/  deed,  to  trustees,  who  were  to  permit  her  to  reoeire 
the  profits  djoring  her  Ufia^  and  uo  power  resenred  over  the  principe],  except  the  rigbt 
of  disposiag  \>j  will ;  said  the  oonrt  of  chanoeiy  refiised,  sfter  th^  marriage,  to 
modi^the  trust,  or  sustain  a  bill  brought  for  that  purpose  by  husband  and  wife. 
8adi  setUement  Is  always  good,  if  made  with  the  knowledge  and  oonsent  of  l^e 
Axtve  husband,  and  if  be  is  a  party  to  the  settlement  a  court  of  equity  will  not 
SToid  it,  although  he  was  an  infant  at  the  time  it  was  made.  S&ooombe  w.  Glnbh^ 
3  Bro.  Rep.,  646 ;  and  if  no  imposition  is  practised,  or  intended  to  be  practised,  on 
the  husband,  it  has  been  held  to  be  good  without  notice  to  him,  though  the  pro- 
priely  of  tide  may  be  stroogly  qnestloBed.  King  «.  Oolton,  S  P.  Wms.,  674 ;  Jones 
t.  Goto,  8  Bailey'B  6.  0.  Bep.,  SSS. 

To  make  an  ante-nuptiai  eetttesMnt  void  for  fraud  as  to  credUora^  it  was  held  to 
be  noeeisary  that  both  parties  eonoor  fai,  or  have  notioe  oi,  the  intended  fraud. 
AadiewB  «.  Jones,  10  Ala,  4A0. 
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caaes,  was  this :  Was  the  husband  deceived  and  disappointed?  It 
seems  to  me,  such  deception  may  often  be  practised  by  conceal- 
ment^ and  that  the  doctrine  in  the  foregoing  case,  to  the  extent 
laid  down,  is  yery  questionable. 


[*184]  ♦CHAPTER  XIV. 

Of  THB  HuSBAin>'s.  taking  MobTGAGBS  to  TTngHTer^if  AJTD  Wm 

Of  a  Wife's  mobtgaging  heb  Laitds  to  aid  heb  Hussiinx 
Of  the  WiFi^s  Pl^cb  of  SEiTLEMEirr.  Of  Husband  asd 
Wife  bbotg  Witnesses   fob  and   against  each  othxb. 

ThEIB    justifying    a    BaTTEBY,    in    each    OTHBB's  DEFX5GK 

Husband's  devising  to  his  Wife.  The  Husband's  Rigeib 
AND  Liabilities,  in  oonsequenoe  of  having  a  Wife  Exbcu- 

TBIZ. 

The  husband  lends  money,  and  takes  a  mortgage  to  himself  and 
wife.  On  his  death,  the  mortgaged  premises  belong  to  the  wife; 
and  she  is  entitled  to  the  money  due.  Where  the  jtis  acensosnii 
is  acknowledged,  no  other  principle  need  be  sought  for  to  esta- 
blish  the  right  of  the  wife.  But  even  in  those  States  where  it  is 
not  acknowledged,  I  apprehend  that  the  right  of  the  wife  cannot 
be  controverted.  Here,  indeed,  if  such  properly  is  wanted  to 
pay  the  debts  of  the  husband,  the  right  of  the  wife  most  yield 
to  such  a  claim.  But  she  will  hold  it  against  any  volunteer. 
It  is,  in  substance,  a  voluntary  conveyance  to  the  wife;  a  gift  by 
the  husband  to  the  wife  of  the  debts,  provided  she  should  survive 
him.  For  it  cannot  be  pretended  that,  if  the  money  had  been 
paid  during  the  coverture,  that  the  wife  could  have  any  claim  to 
any  part  of  the  estate.  (1) 

(I)  B7  referring  to  the  examination  of  the  /m  aootncendi,  in  a  former  chapter,  it 
wiU  be  seen  that,  in  the  oaae  of  a  oonveyanoe  to  husband  and  wife,  thej  do  not 
thereby  beoome  joint-tenants,  but  are  each  seised  of  the  entirety,  and  the  sorriTor 
takes  the  whole.  Boss  v,  Oarrison,  1  Dana^  35;  Rogers  «.  Grider,  id.,  243;  aodtbe 
same  words  of  oonveyanoe,  that  would  make  two  other  persons  joint-tenanta,  win 
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A  manied  woman  may  join  with  her  husband  in  mortgaging 
her  estate  of  inheritance;  and,  provided  this  is  done  by  a  fine,  it 
is  valid.  In  this  country,  the  same  can  *  be  done  by  any  p^^^J^e-| 
ordinary  mode  of  conveyance ;  and  a  trust  estate  will  be  *■  ^ 
equally  affected  with  a  legal  estate.  (1) 


make  husband  and  wife  tenants  of  the  entirety.  Doe  «.  Parrott,  6  Term  Bep.,  662 ; 
Jackson  v.  Steyena,  16  John.  Bep.,  116;  Rogers  v,  Benson,  6  John.  Ch.  Bep.,  437 ; 
Barber  v.  HarriSi  15  Wend.,  616;  Taul  v.  Campbell,  7  Tei^ger,  319;  Shaw  v,  Hear- 
eej,  6  Mass.  Rep.,  623;  Gheenlaw  «.  Greenlaw,  13  Maine  Rep.,  186;  Draper  v, 
JacksoD,  16  Mass.,  480;  Bronson  v.  Hall,  16  Yt,  309. 

In  the  foregoing  cases  it  is  held  that  the  estate^  which  the  husband  and  wife  take 
in  a  oonTeyanoe  to  them  jointly,  agrees  with  an  estate  in  joint-tenancy,  in  the  right 
of  sarvivorship,  but  differs  in  this,  that  neither  has  the  power  to  convey  without 
the  ooncnrrence  of  the  other.  See,  also,  Fairchild  v.  Chastelleauz,  1  Penn.,  176; 
Needham  v.  Branson,  6  Ired.,  426;  Taul  v.  Campbell,  wpra;  Dickinson  v.  Codwise 
1  SandC  Gh.  Bep.,  214;  Den  v.  Hardenburgh,  6  Halst,  42.  When  husband  and 
wife  thus  become  tenuits  by  the  entire^,  he  cannot  alien  the  entire  estate;  but  it 
is  held  that  he  may  execute  a  mortgage  of  his  interest,  or  make  a  lease  in  his  own 
name,  or  join  the  wife.  Jackson  v.  McConnell,  19  Wend.,  176. 

It  is  said,  however,  that  husband  and  wife  may  be  made  tenants-in-common  by 
a  gift  to  them,  in  esopress  words,  during  coverture.  2  Preston  on  Abstracts  of  Title, 
41 ;  id.  on  Estate  I,  32.  In  Ohio^  where  no  joint-tenancy  exists,  in  the  case  of  a 
devise  to  husband  and  wife,  they  take  as  tenants-in-common,  and  not  as  tenants  of 
tiie  entirety.  Sargeant  v.  Steinbeiger,  2  Ohio  Rep.,  306 ;  Wilson  v.  Harsh,  13  id.,  68. 

In  Omnecticut,  the  husband  and  wife,  m  such  case,  are  held  to  be  joint-tenants, 
and  the  husband  may  convey  his  interest  Whittlesey  v.  Fuller,  11  Conn.  Rep., 
337. 

From  the  doctrine  of  the  above  authorities,  except  in  Ohio  and  Connecticut,  it  is 
settled  that,  where  a  mortgage  is  made  to  husband  and  wife  in  their  joint  names, 
tiie  interest  in  it  goes  to  the  wife  as  survivor.  2  Rand's  ed.  of  Pow.  on  ICort,  686 ; 
Draper  r.  Jackson,  suprcL  But  such  mortgages  are  void  as  to  creditors.  Stileman 
V.  Ashdown,  2  Atk.,  477,  486;  Fletcher  v.  Sedley,  2  Yem.,  490;  Christ's  Hospital 
V.  Bugden,  id.,  683.  It  is  precisely  like  the  case  of  a  purchase  made  by  a  husband, 
in  the  joint  names  of  himself  and  wife,  who  afterwards  becomes  a  bankrupt  He 
must  not  only  not  be  indebted  at  the  time  of  the  purchase,  but  not  be  in  trade,  to 
make  it  valid  against  creditors.  See  Glaister  «.  Hewer,  8  Yes.,  196 ;  9  id.,  12 ;  11 
id,  377. 

(1)  And  she  may  create  a  valid  power  in  the  mortgage  to  sell  in  default  of  pay- 
ment, may  convey  upon  condition,  and  prescribe  the  terms.  Lord  Thublow,  in 
Clinton  v.  Hooper,  1  Yes.,  186;  Demarest  v.  Wyncoop,  3  John.  Ch.  Rep.,  129; 
PyboB  V.  Smith,  1  Yes.,  189;  Essex  v,  Atkins,  14  id.,  642.  So  where  a  feme  covert. 
in  consideration  that  a  creditor  of  her  husband  would  give  him  further  time  for  the 
iwyment  of  his  debts,  executed  a  deed  jointiy  with  her  husband,  in  form  a  mortgage 
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When  a  wife  has  mortgaged  her  estate,  and  the  mortgage- 
money  is  not  paid  at  the  day,  if  the  husband  should  take  np 
more  money  on  the  credit  of  the  estate  mortgaged  by  the  wife, 
the  mortgaged  premises  will  be  holden  for  snch  snm  afterwards 
borrowed.  For  the  legal  estate  was  in  the  mortgagee,  by  the 
forfeiture  oocaaioned  by  the  non-payment  el  the  first  snm ;  and 
equity  will  not  strip  him  of  ihe  land  until  the  last  sum  boiiowed 
is  paid,  aa  well  as  the  fiist^  as  he  had  ihe  l^al  title  and  equal 
equity  with  ihe  wife,  {a)  (1) 

When  a  wife  has  mortgaged  her  land  to  raise  money  for  her 
husband,  and  he  dies,  his  personal  estate  shall  be  liable  to  dis- 
charge ihe  debt,  provided  there  is  sueh  estate,  after  the  debts  of 
the  husband  are  paid,  (ft) 

If  a  wife  join  in  the  mortgage  of  her  estate,  and  the  husband 
die  and  make  a  will  and  give  legacies,  although  all  ihe  crediton 
of  the  husband,  of  every  description,  shall  be  satisfied  before  die 
wife  has  any  claim,  yet  the  wife  shall,  after  the  debts  are  paid, 
have  the  benefit  of  the  personal  estate  to  redeem  her  land  so 
mortgaged,  although  the  legatees  thereby  lose  their  legacies 

(4«  X  Ym^4L  0)  1  Vflr.,«r;  IK  Wots., ti#. 

of  real  estate,  to  secure  the  payment:  although  the  deed  was  not  acknowledged 
Strictlj  in  aooordanoe  with  tlie  existing  statutes,  still,  It  being  for  property  wbidi 
she  had  the  ri^t  to  oonyey,  it  was  held,  in  equity,  to  create  s  spedflc  lien,  aad 
enforced  aooordingly.  Bnmdige  v.  Poor,  2  GilL  k  John.,  1. 

(1)  Powell  on  ICort,  ^24.  But  it  is  necessary,  in  order  to  make  it  liable  for  tfas 
money  afterwards  taken,  that  the  mortgaged  estate  shoold  have  beoome  forfNted 
before  the  last  advance  was  made.  The  first  case  upon  this  point  is  that  of  Beann 
«.  Sacheverell,  reported  in  1  Yem.,  41,  and  in  2  Chan.  Gas.,  98.  By  the  first  nport 
of  this  case,  it  seems  that  husband  and  wife^  having  oooasioo  to  raise  1400^  levied 
a  fine  on  the  wife's  land,  and  made  a  mcMrtgage  of  the  saaia^  and  after  the  ■eilgigi' 
was  forfeited  the  husband  paid  in  part  of  the  mortgageanoBej,  and  afterwards 
borrowed  as  much  more  of  the  mortgagee  a»  he  had  paid  in.  It  waa  decreed  tfait 
the  mortgagee,  having  the  estate-at-law  in  him  by  the  forfeiture  of  the  moit|iig^ 
should  hold  the  land  against  the  heir  of  the  wife,and  that,  if  the  heir  would  aot 
pay  in  the  whole,  principal,  interest  and  costs,  he  should  be  foredosed  But  I7 
the  last  report  of  the  case  it  appears  that  the  husband  and  wif^  by  an  indoreemeat 
upon  the  mortgage-deed,  consented  that  the  land  should  stand-  charged  with  tfae 
last  advancement  If  this  last  report  of  the  case  la  the  true  one,  it  determiaei 
nothing  in  support  of  the  proposition  in  the  teact  As  to  which  ia  the  correct  repocV 
see  1  Baithby*s  Yem.,  41 ;  note  to  page  ^20,  Band's  ed.  Powell  on  Mortgagee. 
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tbioagh  a  deficiency  of  assets*  1  P.  Wma,  264.  Bat  this  right 
of  the  wife  to  be  considered  as  a  creditor,  may  be  repelled  by 
parol  evidence  which  shows  that  it  was  he»  intention  not  to  be  a 
creditor,  (a)  (1) 

OqO  t  p.  WfaM^  SM ;  OiMilflU  ISi; 

(1)  The  morlgagB  being  origf&slfy  the  diM  of  llw  ttHsband,  Kis  personal  estate  U 
the  priaiaiy  flind  mA  of  whioli  it  ahonld  be  paid;  and  tfae  wUb,  by  oonaenting  to 
diarge  her  landa  for  its  payment,  does  not  efaange  the  haaband's  original  liability. 
Clinton  v.  Hooper,  1  Yea.,  186,  187 ;  Tate  «.  Austin,  1  P.  Wma.,  264,  dted  in  the 
tex^  snbfected  the  hnsband'S  personal  estate  to  the  payment  of  such  debt  in  prefe- 
renee  to  legaolBs  iHdch  he  had  bequeathed  to  charities  out  of  his  personal  estate^ 
on  tfae  gromid  that  the  right  of  the  wife  wae  to  be  oonsidered  in  the  nature  of  a 
debt    In  Pawiet  v.  BelaTal,  2  Yes.,  663, 669,  Lord  H akdwiokx  observed  that  there 
wete  sweral  instanoes  where  wives  had  concurred  to  pledge  part  of  their  separnts 
prupeity  for  a  debt  of  their  husbands^  and  the  court  never  said  that  the  security 
dMwld  vit  take  piaoe,  but  had  held  it  to  stand  as  a  pledge-* the  husband,  nerer- 
theless,  bound  to  exonerate;  and  again  in  Robinson  tr.  Gee,  1  Yea,  252,  his  lordship 
observed  that  it  is  a  oommon  case  for  a  wife  to  join  in  a  mortgage  of  her  Inheritanoe 
for  a  debt  of  the  hnsband,  and  after  his  death  she  is  entitled  to  have  her  real  estate 
ezonented  out  of  his  personal  and  real  assets,  the  court  considering  her  estate  only 
ts  a  security  for  his  debt^  and  none  of  his  creditors  have  the  right  to  stand  hi  the 
piaoe  of  tiie  mortgagee^  to  come  round  on  the  wife's  estate.    Wilkinson  «.  Beale,  a 
■anoMript  case  before  the  Yloe-Ohanoellor,  21  January,  1838,  cited  in  Powell  on 
Uertgifes,  12%  in  note^  is  another  leading  case  on  this  point.    Husband  and  wife 
nertiaged  tfae  wife's  estate,  to  raise  money  for  the  use  of  tlie  husband.    The  hus- 
band eoveaaolsd  to  pay  tfae  money,  and  gaw  the  osuid  bond.    The  proviso  ton 
redwnptien  wis  on  paymsot  by  the  husband  or  his  rogMwentaives:    The  husband 
died,  devidng  some  real  estate^  but  makingno  will  of  his  peiwnal  proper^.    Bit 
widow  took  oat  letters  of  administration,  paid  tfae  intofest  on  tfae  mortgage^  and 
died,  having  devised  the  mortgaged  estate  to^  tfae  plaintiift.    The  bQl,  which  prayed 
forlikerty  to  redeem,  brought  the  devisees  of  the  fanibaiid  beftnre  the  coorti  askhig 
that  tii^  should  pay  out  of  the  husband's  assets  the  prinoipal  and  interest  doe  on 
tfaemartgage,  and  a  deoree  vras  made  aooording  to  the  prayer  of  ttiebtU,  an  inquiry 
baiiig  direeted  as  to  the  assets  of  the  husband  that  came  into  the  hands  of  the 
wife. 

The  ttuxiey,  in,  such  one,  is  for  flie  husbaiid's  ttse'-^heoovenaiits  to  pay  it  The 
■lafiB  of  the  wife  faavlng  paid  tfae  debt,  he  is  cooiklered,  ia  e^fy,  as  the  debtoiv 
and  the  land  bat  as  an  additional  securi^.  As  to  the  eflbok  of  sooh  ooveosntsof 
the  kasband  in  similar  cases,  see  Pooeck  v.  Lee,  2  Yetik,  604;  Iferl  of  Oxford  «. 
Lady  Bodney,  14  Yes.,  417 ;  Heron  «.  Kewtoo,  9  Mod.,  12 ;  and  the  husband  can- 
not  tie  up  or  fireet  the  application  of  his  personal  estate,  so  as  to  shidd  it  from 
these  rights  of  tiie  wife.  Astley  v.  Tankerville,  3  Bro.  G:  C,  546. 
It  leema,  however,  that  if^  from  the  nature  and  circumstances  attending  the  con- 
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The  wife  joined  with  the  husband  and  levied  a  fine  of  hei 
estate,  to  raise  £400  by  mortgage  of  her  estate,  to  bay  a  oommis* 
sion  in  the  army  for  her  husband,  (a)  The  money  was  paid  by 
the  mortgagee :  but  before  the  money  could  be  applied  to  the 
purchase  of  the  commission,  the  husband  died.  In  this  case,  tbe 
£400  was  considered  as  a  debt  due  from  the  estate  of  the  hus- 

r*iftAi  ^^^  ^  ^^  ^® '  *  *"*^  decreed  to  be  paid  to  the  wife 
^  ^  out  of  his  personal  estate,  if  there  was  sufficient  after  all 
his  other  debts  were  paid.    2  Yer.,  689. 

A  husband  borrows  money,  and  the  wife  joins  with  the  hus- 
band in  levying  a  fine,  by  way  of  mortgage  to  the  lender,  and 

(a)  aBrown  In  Oul,  aoi. 

traot^  it  can  be  inferred  to  hAve  been  the  intention  of  the  paitiea  that  the  wife^ 
estate  alone  should  be  held  liable  to  dischaige  the  mortgage  debt — as  in  tiie  nutaatt 
of  a  mortgage  haying  relation  to  the  settlement  of  the  estate  bj  agreement  of  the 
parties  upon  the  marnage,  since  the  inference  maj  be  drawn  that  the  agnmeBi 
upon  the  marriage  extended  to  the  subsequent  mortgage^  and  that  it  was  stipalated 
that  the  sum  to  be  borrowed  should  be  charged  upon  and  borne  solelj  by  the  settled 
estates — such  a  case  will  exempt  the  husband's  estate  ftom  the  wife's  eioitj. 
Lewis  «.  Nan^Ct  AmbL,  60 ;  and  see  Boper  on  Husband  and  Wife»  146.  So  if  the 
money  was  borrowed  to  pay  off  the  debt  of  the  wife,  contracted  dm%  mIo,  tiie  hus- 
band's assets  would  not  be  liable ;  and  if  the  estate  of  the  wife  deeceod  to  hei; 
charged  with  the  debt  of  her  ancestor,  the  rule  will  not  apply.  Baggot  v.  Ougfatoo, 
1  P.  WmSf  367,  said  to  have  been  affirmed  in  the  House  of  Lords,  but  not  reported; 
Bugden  on  Powers,  2d  ed.,  671 ;  and  the  same  doctrine  holds  where  the  land  is 
charged  with  her  own  mortgage  debt  before  marriage,  and  also  where  the  dmo^ 
borrowed  was  applied  to  her  separate  use.  Clinton  v.  Hooper,  2  Yes^  188. 

As  to  the  method  of  determining  to  whose  use  the  mortgage-debt  was  contnofeed. 
If  it  was  for  the  use  of  the  husband,  it  is  nothing  more  than  a  resulting  trust  in 
favor  of  the  wife,  which  maj  be  proved  bj  parol  Clinton  «.  Hooper,  irt  nyra; 
Jadcson  «.  Matesdort;  11  John.  Bep.,  91 ;  13  id.,  463;  Jackson  «.  Horsey  16  id, 
197;  Botford  «.  Burr,  2  John.  Ch.  Bep.,  469;  and  this  even  in  oppomtioD  to  the 
deed  and  answer  of  the  defendant,  denying  the  trust  OiUeepie  tr.  Moore,  3  John. 
Ch.  Bep.,  601. 

The  proposition  is  laid  down  in  the  text,  that  the  right  of  the  wife  to  be  ood* 
sidered  as  a  creditor  may  be  repelled  hj  parol  evidence  which  shows  it  to  have 
been  her  intention  not  to  be  considered  as  such.  This,  with  some  limitatioD,  is 
true.  Parol  evidence  is  not  admissible  of  the  wife's  dedaration  that,  in  joining  in 
the  mortgage,  she  intended  it  as  a  gift  to  her  husband.  Lord  Loughboboitgh 
Chancellor,  in  Clinton  v.  Hooper,  ut  mip.  But  he  also  held  that  she  might  bar  he^ 
self  by  tolling  the  executor  that  she  did  not  intend  to  claim  this  righ^  and  deeiring 
that  he  would  proceed  in  paying  the  legades ;  and  that  parol  evidence  mis^t  b^ 
admitted  of  her  declarations  to  this  effect. 


^ 


BABON  AND  FEMME.  289 

the  husband  dies ;  the  husband's  estate  shall  be  applied  to  pay 
off  the  mortgage ;  provided  there  is  sufficient  after  all  his  debts 
are  paid,  although  the  legacies  in  the  husband's  will  should  be 
defeated  by  the  means,  (a) 

TSeifemme  sok^  for  a  sum  loaned  to  her,  mortgage  her  lands, 
and  then  marry ;  and  the  mortgagee  assign  the  mortgage,  and 
the  husband  covenant  to  pay  the  mortgage  money  to  the  assignee, 
and  die;  although  the  husband  would  have  been  liable  in  his 
lifetmie,  and  his  executors,  after  his  death,  to  have  paid  the 
assignee  the  debt ;  yet,  the  surviving  wife  shall  not  have  aid  of 
the  husband's  personal  estate,  to  redeem  the  mortgage.  Yet,  if 
the  mortgage  money  loaned  to  the  wife,  had  been  paid  to  the 
husband  after  marriage,  she  shoxdd  have  aid  of  his  estate.  1  P. 
Wms.,  848. 

When  the  husband's  estate  is  under  mortgage,  if  the  wife 
mortgage  her  estate  to  disencumber  his,  and  the  husband  die,, 
the  wife  shall  stand  in  the  place  of  the  mortgagee,  and  be  satis- 
fied from  the  husband's  estate,  before  the  estate  shall  be  enjoyed 
by  the  heirs.  (&) 

A  mortgage,  though  in  fee,  is  no  more  than  a  chose  in  action.. 
It  is  personal  property,  and  is  liable  to  the  same  disposition  by 
the  husband,  as  all  other  choses  of  the  wife  are ;  and,  like  all 
other  choees,  will  be  considered  as  purchased  by  him,  if  he  make 
a  suitable  settlement  upon  her,  in  consideration  of  the  fortune 
received  by  her.    If  her  husband  do  not  procure  the  payment  of 
the  money  on  the  mortgage,  his  alienation  of  the  mortgage  will 
not  bind  the  wife ;  for  he  is  not  considered  as  reducing  it  to  pos- 
session, until  payment  of  the  money  is  made,  (c)  It  may  ^    ^ 
*  be  alienated  by  the  husband's  creditors  getting  posses-  *-        -' 
sioQ  of  it  for  the  payment  of  the  husband's  debts ;  and  this  will 
be  considered  as  a  reducing  to  possession; 'so  that,  on  the  bus- 
ban's  death,  it  will  not  survive  to  the  wife.  (1) 

(a)  1  p.  Wms. ;  964.    %  Ver.,  689. 
(^  t  Atk.,  884.  (c)  S  Ver.,  601—401;  P.  in  Cml,  41S. 

(1)  In  theoaaeof  a  mortgage  to  a  wife,  the  legal  fee  of  the  lands  hi  mortgage  con- 
tnrjea  ia  her,  yet  she  la  but  a  trustee,  and  the  trust  of  the  mortgage  follows  the 
|Hopert7  of  ibe  debt   Boswell  v.  Brander,  1  P.  Wms.,  874 ;  Bates  v.  Danbj«  2  Atk., 

87 
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If  tiie  husband  beoome  a  bankrapt^  the  mortgage  beiongB  to 
the  aflsigziee  of  the  bankrapt  For  the  2iKxr^;age,iii«ach  case^is 
as  efiectoally  disposed  of  by  the  opemtion  of  law,  as  by  the  vd- 
untaiy  disposition  of  the  husband.  But  it  wxmld  be  otbenrae^ 
if,  by  the  articles  previoas  to  the  marriage,  it  were  agreed,  tbt 
in  the  event  of  the  husband's  bankrupt^,  it  diould  lemain  to  the 
wife    1  P.  Wms.,  458,  461. 

Whenever  a  woman  marries,  if  her  husband  have  a  setdement^ 
she  obtains  a  settlenient  where  her  husband  is  settled,  faj  tk 
marriage,  without  any  oommorancy  in  die  plaoeof  her  hushud's 
setdement  If  her  husband  have  no  settlement,  die  gains  none. 
Bat  during  the  coverture,  living  with  her  husband,  shecanootbe 
sent  back  to  iier  maiden  aetdemenl  Bui  if  he  leave  her,  or  die, 
she  can  be  removed  to  her  maiden  settlement.  For  by  mar- 
riage, she  did  not  gain  a  aetdement,  nor  lose  faerown.  See  Bum's 
Justice,  S74  to  879,  and  the  cases  there  cited.  (1) 

It  has  been  a  disputed  question,  whether  a  wife  could  be 
•removed  to  her  maiden  setdement^  when  her  husband,  who  had 
no  setdement,  had  left  her,  but  was  living.  The  authoiifies  aie 
contradictory ;  but  I  apprehend  that  it  is  now  settled,  that  she 
may  be  removed  to  her  maiden  settlement  The  objection,  that 
you  could  not  separate  husband  and  wife,  does  not  hold ;  hr  ibef 
were  alieady  sepfu-aied.  (2) 


a08 ;  and  if  the  husband  BurTive  the  wife^  the  heir  of  the  wlft^  who  has  the  kgil 
estate,  is  the  trustee  for  the  husband.  Turner  9.  Crane»  1  Yem^  HO]  Pow.ob 
Hon,  S83.  Ithastieentiuestioned  whether  In  ibis  respectittiere  is  nd  a  disAw- 
.tioD  between  si  mertgi^  in  fee  and  for  a  term  of  7881*.  1  floha  and  Le£,  IH;  I 
Roper  OB  Hwahand  and  WJia,  lUM.  A  kiahaad  maj  ralssBe  a  nort^i^  gim  ta 
•Ins  wife,  for  the  payment  of  monej.    MarwhaB  9.  Lewi^  4  Litt,141. 

(1)  The  doctrine,  that  if  the  husband  has  a  settlement  it  beoomee  the  setttement 
of  the  wife,  inunediately  upon  the  marriage,  seems  to  be  well  eetaUiahed.  Dmbj 
V.  yewhaven,  6  Ck)nn.  Sep.,  684;  Inhu  of  Dalton  v.  Inh.  of  Bamardston,  9  Mm. 
Rep.,  201 ;  Orerseera  of  Oflnai(foharie  v.  Orersaen  of  Jctestown,  17  John.  Rem  H ; 
Vount  H0II7  9.  AndoTBr,  11  Yl  Rep.,  ttt, 

(2)  It  is  well  established  in  Yermont  that  ^e  may.  Betiiel  «.  Tunbridge.  IS  ^ 
Kep.,  44C-,  RofaMxm  «.  West  ^dilee,  11  Tt  Rep^  4»;  Bmdlbfdv.  Luaeabii^ 
4Tt  RepM  481.  See,  also,  Dedham  «.  IITafticac,  16  Ma0S.Bep^  186;  andOmto* 
HBmiOJleld,  6  Cow.  Rep.,  ^^.    Ifhen  tbelniAKid  to  Rf%DS  wfthin  Uw  Stall.  ■d< 
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A  marriage,  although  not  celebrated  hj  the  legal  officer,  was, 
before  the  statute  of  26  George  II,  always  holden  to  be  a  suffi- 
cient marriage  to  gain  a  settlement  But  since  that  statute 
declares,  that  marriages  celebrated  »  in  any  manner  dif- 
ferent  from  what  that  statute  directs,  are  void  to  all  intents  '-  -* 
and  purposes;  a  marriage,  celebrated  not  conformable  to  the 
requisites  of  that  statute,  is  not  sufficient  to  gain  a  settlement  for 
the  wife.  It  has  been  held,  faowever,  that  a  long  cohabitation 
together  as  man  and  wife  is  sufficient  evidence  of  their  being  mar- 
ried, as  l3ie  law  directs.  (1) 

It  is  a  general  rul^  thai  when  a  settlement  is  procured  for  anj 
person  by  fraud,  that  such  settlement  shall  not  be  good.  But 
when  a  marriage  is  procured  by  fraud,  the  settlement  of  the  wife 
is,  notwithstanding  this,  good,  (a) 

I  apprehend  that  it  has  been  the  g^eral  received  opinion  in 

Mb  to  oMfaifecm  iiie  wWb^  ibe  oaa  ooij  b«  remored  to  dw  huBbaniPA  last  {daoe  of 
tetttBMMt    ahflrbnme  v.  Norwieh,  16  JohxL  Eep.,  186. 

A  BMiied  woman,  w1m>M  huabaad  has  no  settlement  of  his  own,  wUl  not  take  a 
■etflement  frtm  ker  motiidr,  acquired  after  her  aiarriage.  Andover  v,  Merrimack 
nuntj,  Vf  N.  H.,  486. 

Though  the  wife  retains  her  nudden  settlement,  and  the  ohildren  take  that  of  the 
moliier,  when  the  husband  and  fkther  has  none  in  the  ataite,  jetso  long  as  he  ooha- 
hits  with  his  wife  «nd  maintains  «  famUj  estabttshmemt,  his  wife  and  children 
oaanot  be  remored  from  him.  Bopert  v.  WlndhaO,  M  Tt,  245 ;  Hartland  v. 
Wmdaor,  19  Yt.,  354. 

(1)  Whether  the  setllement  of  the  wife  wffl  follow  that  of  the  husband,  depends 
en^elj  on  the  TBlidit?f  of  the  marriage.  A  Toid  manriage  will  not  oommunicato 
tfae  setOement  of  the  irife  to  the  hoehand.  Middleboreugh  «.  Boobester,  12  ICaas. 
Bep^  863;  Medway  «.  Neeittiam,  14  Mass.  Rep.,  157;  West  Cambridge  «.  Lazing^ 
ton,  16  Mass.  Sep.,  566;  Monnt  Hol^  «.  Andover,  11  Yt  Bem  296;  KandMSter 
9.  SpringfieU,  18  Vt,  Bep.,  385.  But  the  husband  And  wife  are  competent  witnea- 
ees  to  prove  the  validity  of  the  marriage.  Baynham  iv  Canton,  3  Pick.  Bep.,  293 ; 
and  a  maniage  xselefarated  by  «  justice  of  the  peaces  without  the  consent  of  parties, 
Is  of  A»  Yaiidi^  to  change  the  place  of  settlement  of  the  wife.  Mount  Holly  «. 
Andover,  11  YL  Bep.,  226.  In  Connecticut  the  settlement  of  a  female  married  to  a 
foreigner,  haying  no  settlement  witl^  the  State,  is  not  affected  by  such  marriage. 
Lebanon  v.  Hebron,  5  Conn.  Bep.,  584.  Where  the  wife  is  a  firee  woman,  and  tiie 
husband  a  slave,  the  cMldren  of  the  marriage  have  their  settlement  in  the  town 
where  the  mother  had  her  last  legiA  one,  without  regard  to  the  slave  husband. 
MaK>lelon  w.  Kmgston,  20  John.  Bep.,  1.  So  a  female  'Slava  married  to  a  freeman 
aettlament  by  the  marriage,  for  aha  remains  voder  the  ooostrol  of  the 
Bi^hton  ».  lyaetown,  4  Mass.  Bep.,  638. 
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(Tonnecticat,  that  the  wife  of  a  person  who  has  no  settlement, 
may  gain  a  settlement  by  commorancy,  under  our  statute. 

It  is  a  rule  of  law,  that  a  husband  and  wife  cannot  be  wit- 
nesses for  or  against  each  other,  (a)  This  is  peculiar  to  the  rela- 
tion of  husband  and  wife.  For  parents  are  witnesses  for  and  against 
their  children,  and  children  are  witnesses  for  and  against  their 
parents.  The  principle  of  this  rule,  arises  fix>m  llhat  anxious  soli- 
citude which  the  law  discovers,  to  preserve  domestic  tranquillity. 
It  cannot  be  supported  upon  the  ground  of  interest  in  the  suit; 
for  the  wife  has  no  property  that  can  be  affected  by  the  suit  She 
is  not,  th^n,  interested  in  it  It  is  highly  probable,  that  she  is 
anxious  respecting  the  event  of  the  suit  So  a  fisither  is  anxious 
in  the  case  of  a  child :  but  the  interest  which  excludes,  must  be 
a  direct  pecuniary  interest  (1) 

(a)4T.B.,  tn. 


(1)  TIm  eompetsncj  of  husband  aad  wife,  as  witnesses,  for  or  against  eadi  ofto^ 
seems  not  to  have  been  very  thoroughly  considered  in  the  text  The  general  prin- 
oipleSi  so  far  as  thej  are  laid  down,  are  eorrecUy  stated,  bat  a  vast  number  of 
authorities  in  existence  at  the  time  when  it  was  written,  seems  to  have  been  ddier 
overlooked,  or  intentionally  omitted.  The  editor  may  be  pardoned  for  attempting 
to  supply  this  omission,  so  far  as  lies  in  his  power.  The  general  rule  is  that  tliej 
oannot  be  witnesses  for  or  against  each  other,  either  in  civil  or  criminal  proceedings. 

It  has  been  resolved  by  the  justices,  says  Lord  Goke^  1  Go.  litt,  6  b,  that  a  wife, 
oannot  be  produced,  either  for  or  against  her  husband.  Qma  nmt  thuB  amma  m  etm 
ynd ;  and  it  might  be  a  cause  of  implacable  discord  aad  animosity,  and  a  meus  of 
great  inconvenience.  In  a  prosecution  for  bigamy,  the  first  husband  will  not  be 
admitted  to  prove  the  marriage  against  the  wife.  Maiy  Origg's  case,  Sr  T.  lUynL, 
1.  And  the  husband  is  not  a  competent  witness  against  the  wife,  in  a  proeecatka 
against  her  and  others,  for  a  conspiracy  in  procuring  a  marriage  between  her  aad 
himself;  Bex.  v.  Sergeant  et  al.,  1  Ry.  and  Koo.,  368 ;  nor  can  a  wife  be  a  wifineiB 
■gainst  her  husband,  for  a  prosecution  for  murder,  even  with  consent  of  ptrties 
BandaU's  case,  6  Cit  Hall,  Becorder,  141,  153,  154. 

In  the  case  of  the  King  v.  Inhabitants  of  Cliviger,  %  Term  Bep.,  268,  the  ruk  wu 
established  by  Ashubt  and  GBOflOi,  justices,  that  fix>m  principle  of  public  policy,  the 
husband  and  wife  would  not  be  permitted  to  give  evidence  that  might  even  tend  to 
criminate  eadi.  other.  Justice  Gbobb,  in  delivering  his  opinion,  observe^  thit  the 
general  rule  as  to  husband  and  vrife  is  founded,  not  on  the  ground  of  iutereet,  but 
of  policy,  by  which  It  is  established,  that  a  wife  shall  not  be  called  to  give  testi- 
mony tending  in  any  degree  to  criminate  her  husband,  and  that  Lord  HALiluuiBaid, 
that  sue  should  not  be  called  mdirectiy  to  criminate  him,  and  that  this  rale  bed 
governed  all  the  dedsionB  from  Lord  Halv's  time  to  the  present    If  this  doctrine 
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In  ordinary  cases,  any  person  may  be  a  witness  in  his  own 
cause,  or  in  one  in  which  he  is  interested,  if  the  opposite  party 

be  true,  the  oompetency  of  the  wife  to  testify  is  measured  bj  that  of  the  husband, 
and  she  is  excluded  upon  the  general  principle,  that  the  husband  is  not  bound  to 
criminate  himseUl    There  is  an  unreported  case  decided  in  New  York,  before  Bad- 
diffe,  Mayor,  dted  in  Cowen  and  Hill's  Notes  to  PhiL  on  Ey.,  voL  1,  page  147 
vluch  seems  strongly  to  favor  the  doctrine  of  the  King  v.  Jnh.  of  Cliviger. 

But  it  is  believed  that  in  the  last  case,  the  court  overrated  the  strength  of  the 
authorities  cited  to  support  it  The  authority  of  Lord  Hale  goes  no  further  than 
t]ua,~that  a  woman  is  not  bound  to  swear,  or  to  give  evidence  against  another,  in 
a  case  of  theft,  ftc^  if  her  husband  is  concerned,  though  it  be  material  against 
another,  and  not  directly  against  the  husband;  and  it  only  shows  that  a  woman 
cannot  be  compelled,  but  not  that  she  may  not  be  sworn  if  she  is  willing. 

This  doctrine  has  moe  been  strongly  doubted,  and  was  directly  questioned  in  the 
case  of  Bex  v.  Inhabitants  of  All  Saints,  in  Worcester,  a  manuscript  case,  decided 
ia  Easter  term,  1817,  and  in  Bex  v.  Inhabitants  of  Bathwick,  2  Bam.  and  Adol, 
639.  And  the  weight  of  authority  and  principle  may  be  considered  as  settled,  to 
the  point  that  the  husband  and  wife  may  be  called  to  contradict  or  criminate  each 
other  in  a  collateral  matter,  and  in  aU  cases  where  they  are  not  called  to  contradict 
or  criminate  each  other  as  a  party  to  some  cause. 

Kor  can  they  be  witnesses  for  each  other,  as  a  general  rule,  either  in  civil  or 
criminal  proceedings.  Oi^Bank  v.  Bangs,  3  Paige,  36;  Fitch  v.  Hill,  11  Mass.  B.,  28G. 
The  reason  assigned  why  they  may  not  be  witnesses  against  each  other,  does  not  seem 
to  be  appEeable  in  this  instance,  for  it  can  hardly  be  said,  that  permitting  them  to  tes- 
tify in  each  other's  fiavor,  would  be  productive  of  domestic  discord,  or  at  all  disturb  the 
tranquillity  oi  the  marital  relations.  Nor  would  they  be  excluded  on  the  ground  of 
interest. 

But  notwithstanding  this,  there  seems  to  be  sufficient  reasons  for  the  rule.  Some 
general  principle  of  their  competency  must  be  established,  and  in  order  to  pre- 
vent them  trom  testifying  against  each  other,  they  must  be  excluded  altogether. 
The  wife  certainly  could  not  be  introduced  to  testify  to  facts  making  in  favor  of  her 
husband,  at  the  same  time  withholding  those  which  might  operate  against  him,  upon 
the  well  established  principle  of  evidence,  that  when  a  witness  is  called  to  prove  one 
fact  in  a  case,  he  may  be  cross-examined  as  to  all  othere  within  his  knowledge, 
save  those  which  may  tend  to  criminate  him.  Therefore,  on  a  prosecution  for  lar- 
ceny or  murder,  the  one  is  not  a  oompetent  witness  for  the  other,  and  in  the  case  of 
a  conspiracy  or  prosecution  against  several  persons,  the  wife  of  one  was  not  per- 
mitted to  testify  for  the  others,  a  joint  offense  being  charged,  and  an  acquittal  of  all 
the  other  defendants  being  a  g^und  of  discharge  for  the  husband.  Bex  «.  Locker 
ec  aL  6  Bsp.,  N.  P.  0.,  107 ;  I  Byan  and  Moo.,  364 ;  Bex  v.  Frederick,  2  Strange, 
1094,  and  see,  also,  Commonwealth  v.  Eastland,  I  Mass.  Bep.,  15 ;  The  People  v. 
Bin,  10  John.,  95;  People  v.  Colbem,  1  Wheel  Cr.  Gas.,  479. 

Two  persons  were  jointly  indicted  for  murder;  one  as  principal,  and  the  other  as 
aiding  and  abetting.  They  were  separately  tried.  The  wife  of  the  second  was 
ofll^red  ae  a  witness  for  the  first,  and  held  competent    Workmen  v.  State,  4  Sneed, 
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oonaents  to  it;  (a)  bat^  in  the  case  of  hasband  and' wife,  if  tha 
huflbandf  wife,  and  their  antagonist  all  agree,  that  the  wife  may  be 

(A 


ifcAi 


fTenn.),  425.  And  in  Haakina  v.  People,  16  K.  t*.  (2  Smith),  344,  it  was  held  thai 
the  testimonj  of  the  wife  of  an  aooomplioe  may  be  takes  into  oonsidention  in  diur- 
mining  the  credibility  of  the  teatimonj  of  the  husband.  On  the  trial  of  a  mia  on 
an  indictment  for  adultery,  the  husband  of  the  woman,  with  whom  the  adnltBiy  ii 
alleged  to  have  been  committed,  is  not  a  competent  witnees  to  proTs  the  adolMy. 
State  V.  Welch,  26  Maine,  30.  Held,  in  People  «.  Carpenter,  9  Barb.,  &80,  thitibe 
testimony  of  the  wife  would  neter  be  received  againfli  her  Imsband,  esoeft  k  pro- 
oeedings  instituted  against  him  hj  herself. 

The  wife  of  an  assignor  of  a  chose  in  action*  is  a  oompetooi  witaeaB  for  the 
assignee  In  an  action  to  recover  such  chose.  Prince  «.  Down,  8  E.  D.  Smitl^  121 
In  an  action  for  assault  and  battery  on  the  wife,  brought  in  the  name  of  tbe  hus- 
band and  wife,  the  defendant  cannot  call  upon  the  wife  to  testify,  UMlar  the  Hev 
York  statute  of  1847,  or  sec.  344  of  the  Code  of  Procedure,  whidi  anthoriieB  mi 
party  to  call  upon  the  other  to  testify.  FUlow  v.  Bushndl  6  Barbi,  ISft.  Hdd,  ia 
ICarsh  v.  Potter,  30  Barb.,  506»  that  under  the  Code  of  New  York,  the  hutoi 
and  wife  are  competent  witnesses  in  their  own  behal(  and  tx  eadi  other,  wbss^ 
oo-plalntiA  or  co-defendants.  (Bosbkeakb,  dissenting.)  And,  in  the  case  of  Bab- 
bott  V.  Thomas,  81  Barb.,  27T,  it  was  held,  that,  in  an  action  brought  by  a  boabiBd 
and  wife  to  oancel  a  bond  and  mortgage,  executed  by  them,  and  to  restrain  foredft* 
sure,  the  husband  was  a  competent  witness,  on  his  own  behalf^  to  prove  usaiyiB 
the  consideration,  notwithstanding  the  wife's  interest  in  the  event  of  tlie  Bai^  by 
reason  of  her  inchoate  right  of  dower  in  the  mortgaged  premisee. 

Where  the  estate  of  a  deceased  person  is  interested  in  the  result  of  a  sm^  lu 
widow,  if  she  have  no  interest  in  the  estate,  is  a  competent  witness,  unless  the  ikts, 
to  which  she  testifies,  came  to  her  knowledge  through  oov^idmJtial  cpwismiiinrfifiii 
from  her  husband.  Jackson  v.  Barron,  37  N.  H.,  494;  Smith  v.  Potter,  27  Tt, 
304;  Coffin  V.  Jones,  13Pl<^446i  Raddiff  vl  Wales,  1  II1U,63;  Barnes  v.  Oomack, 
1  Barb.,  392;  Stober  v,  McCarter,  4  Ohio  (N.  &X  ^^^t  Garidll  v.  Kii«  12Ired^ 
211. 

The  husband  or  wife  is  not  a  oompetent  witness  where  either  the  legal  or  eqoi- 
^ble  interest  of  the  other  is  involved  in  the  iasue.  Footman  v.  PendergiasB,  1 
Strobhart  Eq.,  317.  A  wife  who  keeps  her  husband's  accounts  is  a  competent  wit- 
ness as  to  entries.  littiefieldv.  Rioe,  10  Mete,  287. 

The  declarations  of  either,  also^  are  not  generally  evidence  against  the  other. 
Therefore,  where  an  action  is  brought  by  or  against  the  husband,  or  by  husband  and 
wife  Jointly  in  the  right  of  the  wife,  the  declarations  of  the  wife  are  not  evidence  for 
or  against  the  husband.  Winsmore  v.  Qreenbank,  Willes'  Bep.,  577;  ASnibs. 
Pritchett,  6  Term  Bep.,  680;  Barron  v.  Orillard,  3  Vesey  and  Beames,  165;  Bite 
V.  Merley,  Bull  N.  P.,  28 ;  Lay  Grae  v.  Peterson,  2  Sand.  S.  C.  B.,  388 ;  LaseeUe  t. 
Brown,  8  Blkf ,  150.  Nor  can  the  wife's  confessbn  of  a  trespass  committed  by  her 
be  given  in  evidence  against  the  husband,  in  an  action  against  husband  and  wife 
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a  witiiea%  the  law  intarferes,*  and  pievents  it  This  shows  ^ 
that'll  18  not  becauae  the  wife  is  interested^  that  she  is  ^  ^ 
prevented  firom  being  a  witness;  for  the  light  of  the  opposite 
parfy  to  object  to  an  interested  witness^  maj  be  waived:  But  to 
sofieraach  waiver,  in  tiiie  case  of  a  husband  and  wife,  has  a  ten- 
dency to  disturb  that  domestic  tranquiUitj}  which  is  so  desirable; 
and,  therefore,  the  law  forbids  it  (1) 

A  wife  cannot  be  allowed  to  bastardize  her  issue,  by  proving 
the  non-access  of  her  husband,  not  only  upon  the  principle  of 
preserving  domestic  tranquillity  betwixt  husband  and  wife ;  but^ 
also,  upon  the  ground,  that  the  children  of  the  marriage  would 
be  affected  by  it:  so  that  she  could  not  be  admitted,  although 


Dennv.  White,  7  Term  Bep^  108;  Halton,  2  Kott  and  licGord,  3*74,  8.  P.  Kor 
are  the  dedarationa  of  the  wife  ia  the  abaenoe  of  her  husband  evidence  against  hini« 
though  she  be  a  par^  to  the  auiti  which  ia  brought  to  recover  land  in  which  abe  ia 
joinUj  intereated  in  her  own  right.  Moody  v,  FuUner,  Whart  Big.,  2  Edit,  30a, 
PL,  439 ;  Turner  v.  Gove,  6  Conn.  Bep.,  93.  See,  also,  Macondray  v.  Wardlo^  26 
Barb^  612. 

But  where  the  huaband  ia  a  party  for  conformity  merely,  then  upon  a  complaint 
properly  framed,  a  married  woman  may  be  compelled  to  diadoae  every  matter  aa  to 
her  separate  estate,  which  could  be  properly  inquired  of^  if  she  were  a  fema  9ok. 
Draper  v.  Hensingron^  16  How.,  281.  Nor  is  the  wife's  admiasion,  made  during 
coverture,  of  a  debt  due  (W>m  her  dum  tola  admissible  aa  evidence  againat  the  hua- 
band. Boss  V.  Winners,  1  Halstead's  Bep.,  366. 

But  her  acta  and  admiasions  aa  hia  agent  are  admiaaible.  Biley  v.  Suydam,  4 
Barb.,  222.  Admiasions  made  by  the  wife  are  not  competent  testimony  in  a  suit 
against  husband  and  wife  to  reach  property  standing  in  her  name.  ICacondray  v. 
Wardle,  36  Barbi,  612.  And  in  an  action  for  damages  firom  the  bite  of  a  dog,  the 
dedarationa  of  the  defendant's  wife  are  inadmiasible  aa  evidence  againat  the  hua- 
band. Logne  V.  link,  4  B.  D.  Smith  (N.  T.,)  63.  In  an  action  by  the  huaband  for 
servloee  rendered  by  himself  and  also  for  those  rendered  by  his  wife,  the  declara- 
tions of  hia  wife,  during  service  aa  to  the  terma  of  her  employment,  were  held  admia- 
sible  on  the  part  of  the  defendant  Hackman  p,  Fbry,  16  Penn.,  196. 

But  converaationa  between  them  stand  upon  the  same  footing  aa  other  conversa- 
tions, and  may  be  given  in  evidence  against  the  husband.  See  Hodgkinson  9. 
Fletcher,  4  Camp.  N.  P.  Bep.,  70 ;  Scholy  v.  Goodman,  1  Bmg.,  349. 

(1)  In  Barker  v.  Dixie,  Bep.  temp.  Hard.,  Lord  Habdwioke  said  that  "  the  rule 
was  for  the  peace  of  familiea,  and  consent  should  never  be  encotuaged  ;**  and  Mr. 
J.  Yax  Nsbb^  on  the  trial  of  a  huaband  for  murder,  at  the  oyer  and  terminer  in  the 
dty  of  New  Tork,  reftiaed  to  allow  the  wife  to  testify  agidnst  him,  with  such  con* 
aentof  partiet.  Bandall'a  case,  6  Git  R  Beoorder,  149,  etseq. 
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her  hoBband  was  dead.  (1)    That  the  role,  that  husband  and  wife 
cannot  be  witnesses  for  or  against  each  other,  does  not  depend 

In  the  following  cues  it  was  held,  that  a  married  woman  might  testuy  in  tone 
in  which  her  husband  was  interested,  if  she  did  not  discioee  his  ooaSdential  eam- 
mimications.  Smith  v.  Potter.  I  Williams  (Yt),  304;  Stein  w.  Weidham,  30  IG&, 
17 ;  Jadcson  v.  Barron,  37  N.  H.,  494;  Qnj  9.  Cole,  5  Earring.  (DeLX  418. 

The  wife  cannot  be  examined  as  a  witness  against  her  hosband,  when  both  an 
soed  for  labor  and  materials  furnished  her.  Main  v.  Stephens,  4  K  D.  Smith  (N. 
T.),  86.  And  presomptiTe  proof  of  marriege  renders  the  wife  an  inoompetfiot  wit* 
ness  against  the  husband,  to  disprove  the  marriage.  Sdievpf  «.  SBadecdcj,  4  E.  D. 
Smith  (N.  Y.),  110.  In  an  action  against  an  administrator,  his  wife  is  not  aoom- 
potent  witness  for  him.  Malam  v.  Anmion,  1  Grant's  cases  (Penn.X  123.  Theotth 
of  a  married  woman  will  not  sustain  a  warrant  for  the  arrest  of  her  hasbaiid  for 
adulteiy,  nor  can  a  husband  be  a  witness  in  a  case  against  his  wife  for  adidtei;. 
Commonwealth  v.  Jailer,  1  Grant's  cases  (Penn.X  218.  And,  in  KeaUm  «.  Ho 
Guire,  24  Geo.,  217,  it  was  held,  that  the  testimonj  of  a  wife,  the  onlj  tendency 
of  which  is  to  discredit  her  husband,  is  not  admissible. 

(1)  See  marginal  page  191,  where  Lord  Hardwiokb  is  cited,  eonira.  The  liter 
cases  seem  in  effect  to  haYe  adopted  the  decision  of  Lord  Habdwicki^  in  contia* 
diction  of  the  text,  as  sound  law.  Necessity  was  assumed  as  the  ground  of  thit 
decision.  Lord  ELLnraOBOUOH,  in  the  case  oi  Rex  v.  Luffe,  8  East,  285,  oboerred 
that  bj  a  parity  of  reasoning,  it  would  seem  that  if  she  was  admitted  as  a  witaen 
of  neoessi^,  it  might  be  competent  for  her  to  proye  that  the  adulterer  akxn^  had 
had  that  sort  of  intercourse  with  her,  bj  which  a  child  might  be  produced,  witfaia 
the  limits  of  time  which  nature  allows  for  parturition.  Upon  the  trial  of  bq  in- 
dictment for  bastardj  and  fornication  with  a  married  woman,  she  was  held  compe- 
tent to  proye  the  criminal  conversation.  Commonwealth  v.  Wenti,  1  AahoL  Bep^ 
269.  In  Sisoo  v.  Harmon,  9  Vt  Rep.,  129,  it  was  held  that  the  ooTertnre  of  the 
prosecutrix  for  bastardj,  under  the  sanction  of  the  oreraeer  of  the  poor,  was  no 
yalid  objection  to  the  prosecution,  where  the  child  was  bom  before  the  mtniage 
of  the  mother. 

But  all  these  cases  proceed  ex  neoessiteUe  reL  She  is  not  competent  to  prove  tnj 
other  feet,  as  want  of  access,  whidi  other  witnesses  may  be  reasonably  suppoaed 
capable  of  proving.  Commonwealth  «.  Miller,  1  Brown^s  Appw,  lii;  CommoDweahh 
V.  Stucker,  1  ibid.,  Ivii ;  Commonwealth  v.  Shepherd,  6  Binn.,  283 ;  Rex  r.  Mdaoe, 
cited  6  Binn.,  290.  Kor  can  she  be  a  witness  to  prove  the  non-access,  even  tboogh 
her  husband  be  dead  at  the  time  of  her  examination.  Rex  w.  Rooke,  1  Wil&,  340; 
Rex  V.  Kea,  11  East,  132.  But  if  the  court  permit  her  to  be  asked  a  question,  from 
the  answer  to  which  a  want  of  access  may  be  inferred,  as  "how  long  it  was  since 
she  had  last  seen  her  husband,**  and  afterwards  direct  the  juxy,  that  they  are  not 
to  consider  anything  which  fell  from  her  as  evidence  of  non-access,  and  there  is 
strong  evidence  of  non-access  from  other  witnesses,  the  verdict  wiU  not  be  dis- 
turbed. Commonwealth  v.  Shepherd,  6  Binney*s  Rep.,  233.  But  the  mother  of  a 
duld  bom  in  lawfVil  wedlock,  but  begotten  before,  is  incompetent  to  prove  that  the 
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upon  the  principle  that  they  are  interested,  appears  from  this ; 
that  a  husband  cannot  be  a  witness  for  his  wife,  respecting  her 
separate  property.  1  Bnr.,  428.  To  this  general  rule  there  are 
exceptions :  In  case  of  a  charge  of  treason  against  husband  or 
wife,  they  are  witnesses.  In  cases  so  important  to  community, 
it  is  supposed  that  the  consideration  of  domestic  quiet,  ought  to 
yield  to  the  public  good.  (1)  So,  too,  the  law  has  provided,  that, 
upon  an  application  for  a  power  to  compel  the  husband  to  find 
sureties  for  good  behavior,  she  is  a  witness  to  swear  that  she  is 
afraid  of  her  life,  or  some  great  bodily  harm ;  and  the  same  pro 
ceeding  may  be  had  by  the  husband  against  the  wife.  (2) 

When  a  husband  is  prosecuted  by  a  public  officer,  for  abusing 
and  beating  his  wife,  the  wife  may  be  a  witness,  on  the  part  of 
the  public,  against  her  husband.  I  am  aware  that  this  doctrine 
has  been  reprobated  by  some  very  eminent  lawyers;  but  we  find, 
that  in  Lord  Audley's  case,  where  the  transaction  was  the  most 
disgracefrd  that  ever  stained  the  page  of  history,  his  wife  was 
admitted  as  a  witness  to  prove  his  abuse  to  her  person,  (a)  I  know 
it  *  has  been  said,  that  the  court,  in  that  case,  bent  the 
law, 'that  punishment  might  reach  such  atrocity.  How-  ^  -■ 
ever,  it  may  be,  that  the  authority  of  that  case  may  have  been 
shaken  by  the  dida  and  obiter  opinions  of  learned  men.  I  find 
no  case,  by  which  it  is  overthrown ;  and  we  find  this  rule  laid 
down  in  Strange,  in  Bex  v,  Azir's  case,  as  an  indisputable  rule, 
and  in  the  most  unquestionable  manner. 

In  1  Yesey,  49,  the  Chancellor  says,  that  a  wife  can  never  be 
a  witness  against  her  husband,  except  in  a  case  for  security  of 

(a)  Hntton,  18. 


diQd  was  not  begotten  bj  the  man  who  became  her  husband  before  the  birth  of  the 
child,  in  abeenoe  of  other  evidence  of  non-access.  Dennison  v.  Page,  29  Penn.,  420 ; 
People  V.  Overseers  of  Ontario,  16  Barb.,  286 ;  RatcUff  v.  Wales,  1  Hill,  63. 

(1)  There  are  decisions  on  this  point,  in  the  affirmative  and  negative,  Dictum  in 
Oiiggs*  case,  Sir  T.  Raym.,  1,  dted  by  several  of  the  later  writers;  e  eontrOf 
Brownlow,  47 ;  and  a  writer  of  high  authority  says,  that  in  his  researches  he  has 
found  no  case  of  a  trial  for  high  treason  in  which  the  wife  was  examined  as  a  wit- 
oess  against  her  husband.  HoNally's  Ev.,  181. 

(2)  Buller*s  Kisi  Prius,  287;  Lord  Vane's  case,  2  Strange,  1202;  13  East,  I7l» 
note  a;  Bex  v.  Doherty,  ibid.,  S.  P. ;  Mary  Mead's  case,  1  Burr.,  643. 

88 
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the  p^aoe^  to  prevent  penonal  abase  to  ber,  which  he  aaj^s  isa 
noeetsiicUe  reL  Lord  Audley'a  caae^  and,  afterward^  SeL  v. 
Arir,  reported  in  Strange^  are  authoritiea  to  provei  that  the  wife 
18  a  witneai,  to  support  an  indictment  against  the  husband,  bi 
violence  to  the  person  of  the  wife.  The  reascMi  arisbg  firom  the 
necessity  of  the  things  appeara  to  me  to  be  as  strcng  in  siu^  a 
esse,  as  in  a  complaint  for  secnritj  of  the  peace,  l^eie  k  a 
case  in  Term  Beports^  which  seems  to  me  to  have  carried  to  a 
very  questionable  length  the  doctrine  of  preventing  the  wife  bom 
testifying  in  a  case  where  oneasiness  may  be  excited  in  the  boA- 
band,  by  reason  of  her  testimony  being  opposite  to  his.  Until  I 
saw  that  case,  I  always  supposed  that  the  rule  was  confined  to 
cases  where  the  husband  was  par^  to  the  suit  or  prosecntioa. 
The  doctrine  of  thatease  seems  to  be^  that  the  wife  shall,  in  do 
case,  give  evidence  tending  to  criminate  her  husband.  The  ood- 
sequence  of  this  doctrine,  is  this:  When  a  plaintiff  improves  the 
husband  as  a  witness,  respecting  a  transaction  to  whidi  the  wi& 
was,  also,  a  witness ;  if  she  should  happen  to  conceive  of  it  in  a 
very  different  point  of  light  firom  her  husband,  and  one  whidi 
was  fi[ivorable  to  the  defendant;  yet  the  defendant  cannot  have 
the  benefit  of  her  testimony,  lest  the  wife  should  seem  to  impeach 
the  correctness  of  her  husband. 

r»1911     *^^^i»»^toes8  to  prove  her  child  a  bastard.  Hard- 
l-^^^Jwicke,77. 
A  wife  cannot  be  a  witness  for,  or  against,  her  husband,  al 

though  all  parties  consent. 

Although  it  has  been  frequently  said  by  judges,  that  the  de- 
termination in  Lord  Audley's  case,  that  his  wife  was  a  good  witr 
ness,  on  an  information  against  him  for  personal  abuse,  was  not 
law,  yet  I  am  not  able  to  find  a  single  decision  in  point,  against 
that  opinion :  for,  in  the  cases  where  this  has  been  said,  they 
were  not  cases  of  personal  tort  to  the  wife.  The  doctrine  in 
Lord  Audley's  case  has  been  confirmed  by  Bex  ir.  Azir,  in 
Strange;  and  in  Lady  Louber's  case,  her  affidavit  was  lead  to 
lay  a  foundation  for  an  information  against  her  husband,  for 
personal  violence  by  him  to  her.  (1) 

(1)  II  to  not  a  matter  of  moeh  practioal  importanoe  to  the  lawyer  how,  or  why. 
that  has  oome  to  be  law,  whkh  he  finds  moat  undeniably  to  eztot  as  ancb;  and  at 
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It  is  mealioned,  as  an  exception  to  the  general  rule,  that  hus* 
band  and  wife  cannot  be  witnesses  for,  or  againsti  each  other, 
that  when  there  has  been  a  forcible  marriagei  and  the  husband 
has  been  indicted  for  the  offense,  that  the  wife  is  a  witness:  But 
this  is  not  an  exception ;  for  such  marriage  is  void,  being  ob- 
tained bj  duress ;  and  the  supposed  wife  was  not  a  wife,  either 
dejwre  or  dejado.  It  iB  because,  in  point  of  law,  she  is  not  con- 
sidered a  wife,  that  she  is  admitted  to  be  a  witness.  (1) 


UuB  point  of  Tiaw;  it  is  important  that  the  doctrine  c^  the  text  abould  be  treaBured 
ap,  for  it  springa  from  none  of  those  fountains  of  retuan  whidi  give  birth  to  nearly 
an  the  prindpfea  of  the  law  of  hosband  and  wife. 

Lord  Afidiey^  cam  and  Bex  v.  Agjr,  ham  been  ctted  by  eveiy  wnter  upon  this 
MbjecC)  ttom  the  time  of  tMr  decision,  in  support  of  the  principle  of  the  teat. 
With  Ngard  to  the  firs^  the  general  principle  upon  which  the  trial  was  oondueted 
can  hani^jr  be  considered  as  sound  law,  thou^  its  result  was  one  dictated  by  every 
principle  of  law  and  justice.  The  actor  in  a  scene  at  which  every  principle  of  mo* 
rality  and  justice  revolts,  could  hardly  daim  to  be  tried  by  the  principles  of  that 
law  which  he  had  so  tooiOf  outraged;  and  had  he  daimed  it,  the  peers  who  sat  in 
Jodgmeat  upon  him  were  not  over  scmpvlous  how  they«eame  to  the  Just  detenoiB^ 
tioD  to  which  they  finally  arrived.  In  this  case  neoessil^y  aflbrded  no  plea  or  excuse 
for  the  admission  of  the  wife  as  a  witness,  for  the  very  principal  in  the  transaotion 
was  himself  called  aa  a  vrltness  for  the  prosecution,  and  conduslYely  proved  the 
guilt  of  his  master.  But  she  was  admitted,  and  hence  the  infhiotion  of  the  general 
role,  wbidi  has  since  been  considered  as  good  law,  and  perhaps  justiy. 

The  case  of  Bex  «.  Azir,  also^  reported  in  Strange^  oannoi  be' considered,  from 
that  report,  as  of  high  authority.  It  is  reported  in  scarce  three  lines^  deciding  the 
mere  naked  prindple,  but  we  are  not  told  how  the  case  arose,  or  any  of  its  dr- 


In  Origg's  case^  Sir  T.  Baym.,  1,  and  in  Gilb.  Ev.,  120,  the  prindple  is  doubted^ 
but  the  latter  authoritieB  have  placed  it  beyond  question.  In  Bex  v.  Sergeant  et 
al,  Byan  k  Moody,  36^  Lord  Abbot  directly  affirms  the  dedsion  in  Audley*s  case, 
and  Bex  v,  Azir,  and  also  says  the  same  prindple  was  held  in  Bex  v.  Peny,  a  case 
of  abduction,  tried  before  Ch.  J.  Gibbs,  when  recorder  of  Bristol  The  same  doo 
trine  is  also  said  to  have  been  held  in  Soule^s  case^  5  GreenL  Bep.,  40T.  See  Gowen 
ft  Hill's  notes  to  PhiL  Bv.,  part  I,  page  162.  This  is  believed  to  be  the  admow- 
ledged  doctrine  in  Vermont^  though  no  cases  bearing  directly  iq)on  the  point  have 
been  reported* 

The  testimony  of  the  wifb  held,  never  admissive  against  her  hnsband,  except  in 
proceedings  instituted  against  her  by  herself.  People  v.  Carpenter,  ^  Barb.,  680. 

(I)  Gilb.  Ev.,  264;  Bex  v.  Pnlwood,  Gro.  Oar.,  482,  489;  Bex  v.  Brown,  1  Hale^ 
301 ;  Sevensden's  case,  6  St  Trials,  466 ;  Bamaey's  case,  dted  Bep.,  temp  Hard., 
83;  and  the  respondent  cannot  take  advantage  of  his  own  wrong;  1  BL  Cbm.,  444. 
Therefore,  on  sn  indictment  for  a  oon^iracy  m  inveigling  a  young  girl,  fai  estate  U 


300  beeye's  domestic  eelatioks. 

A  husband  may  justify  a  battery,  in  defense  of  his  wife;  and 
a  wife  may  do  the  same,  in  defense  of  her  husband.  We  are 
not  to  understand  by  this,  that  if  B,  the  wife  of  A,  should  be 
guilty  of  an  assault  upon  0,  and  C,  in  his  own  defense,  should 
assault  B,  that  A,  the  husband,  would  be  justified  with  his  wife 
in  beating  0.  Nothing  more  is  to  be  understood  by  the  role 
than  that  a  husband  will  be  justifiedsin  committing  such  as- 
saults and  battery,  as  the  wife  would  be  justified  in  commitbng. 
As  if  0  had  assaulted  and  beat  B;  and  she,  in  her  own  defense, 
was  assaulting  and  beating  C;  which  she  would* have 
^  -*  a  good  right  to  do.  The  husband  would  have  a  good 
right  to  do  the  same ;  and  might  beat  0  to  the  same  extent  that 
B,  the  wife  might  beat  him ;  which  a  stranger  could  not  da  A 
stranger  might,  indeed,  use  such  force,  as  would  put  an  end  to 
the  beating;  but  could  not  legally  espouse  the  cause  of  either. 
The  principle  is  this:  the  husband  may  do  all  that  the  wife  may 
do,  in  such  case.  So,  where  an  attempt  is  made  forcibly  to  rar- 
ish  a  woman,  she  may  kill  the  ravisher,  in  defense  of  her  chas- 
tity:  so  may  her  husband:  and  it  is  justifiable  homicide.  (1) 

Where  a  man  finds  another  in  the  act  of  adultery  with  his 
wife,  which  is  the  greatest  possible  injury,  yet  the  husband  is 
not  justified  if  he  kill  him ;  for,  in  this  case,  the  wife  would  not 
be  justified;  and  no  man,  in  a  well  regulated  community,  can 
be  suffered  to  avenge  his  own  wrongs.  (2) 


intoxicatioD,  from  her  mother'a  house,  and  procuring  the  marriage  o&nmaoj  to  lie 
recited  between  her  and  one  of  the  defendants,  the  girl  is  a  competent  witnen  to 
prove  the  facts.  Bespublica  v.  Hevioe,  2  Yeates,  114.  It  is  also  said,  that  the  wo- 
man is  a  competent  witness  to  prove  the  innocence  of  the  respondent  Bex  v.  Peny. 
Bristol  Assizes,  1794,  Hawk.  P.  C,  b!  1,  ch.  40,  {  13;  and  see  this  case  mendoned 
bj  Abbot,  Oh.  J.,  in  Bex  v.  Sergeant,  1  Ryan  &  Moo.,  354  But  where  such  Ibrci- 
ble  abduction  and  marriage  has  been  followed  up  bj  a  voluntary  cohabitatioo,  the 
woman  is  not  competent  either  for  or  against  the  prisoner.  Bex  «.  Brown,  1  Hale, 
301 ;  1  Vent,  243 ;  3  Keb.,  193.  Neither  would  she  be  a  competent  witness  unless 
the  force  was  continuing  at  the  time  of  the  marriage.  Cro.  Gar^  488 ;  1  Vent,  343; 
4  Mod.,  8;  1  Strange,  633;  2  Hawk.  P.  C,  46. 

il)  1  Russell  on  Crimes,  549;  1  Hale,  484;  State  v.  Rutherford,  1  Hawks  S.  C 
Rep.,  457. 

(2)  But  he  is  only  guilty  of  manslaughter,  and  that  in  the  lowest  degree.  Man- 
ning's case,  Sir  T.  Raym.,  1;  1  Yent^  158.    In  the  latter  case  the  court  directed  tbe 
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It  has  been  always  admitted,  that  a  husband's  devise  to  his 
wife  woold  be  good ;  but  it  has  been  holden  by  some  lawyers, 
that  a  donatio  causa  mortis^  by  husband  to  wife,  is  void ;  but  it' 
is  now  settled,  that  a  donatio  causa  mortis^  by  him  to  her,  is 
efibctoal.  It  is  difficult  to  conceive  why  such  a  question  was 
ever  made ;  for  such  a  gift  is  in  nature  of  a  legacy,  not  to  ope- 
rate until  after  the  death  of  the  donor.  (1) 

boming  in  the  hand  to  be  inflicted  gentlj,  because  there  could  not  be  a  greater 
proTocation,  and  it  was  such  as  the  law  reasonablj  concludes  could  not  be  borne  in 
the  first  transports  of  passion.  Buss,  on  OrL,  voL  L,  p.  487.  But  if  a  man  find  an- 
other in  the  act  of  adultery  with  his  wife,  and  he  kill  him  deliberatelj,  and  upon 
revenge,  and  after  sufficient  cooling  time,  it  would  undoubtedly  be  murder.  1  Buss* 
on  Crime,  442;  1  Bast's  P.  C,  a  6,  §  20,  p.  235,  and  g  30,  p.  261. 

(I)  The  relation  of  husband  and  wife  does  not  vary  the  application  of  any  of  the 
principles  pertaining  to  a  donatio  catua  mortia.  The  subject  has  been  examined, 
Qoiformly  irrespective  of  this  relation,  and  the  principles  established  in  those  cases 
where  it  did  not^  have  been  relied  upon  as  of  equal  authority  with  those  where  such 
relation  did  exist  between  the  parties  to  the  gilt  A  brief  notice  of  some  of  the 
requisites  to  such  gift,  which  appear  to  be  recognized  and  aclmowledged  by  the  late 
oaaest  in  the  case  of  personal  property  and  choses  in  action,  will  not,  therefore,  be 
inapplicable,  though  taken  indiscriminately. 

In  a  late  case  of  Harris  v.  Clark,  3  Comstock,  93,  the  facts  were  these :  Sidney 
Smith,  in  his  last  illness^  made  his  draft  upon  a  third  party,  B.  Clark  &  Co.,  direct- 
ing them  to  pay  to  Nancy  Harris  or  order,  thirty  thousand  dollars,  and  sent  the 
■ame  by  letter  of  same  date.  Nancy  Harris  was  plaintiff's  wife,  who  brought  the 
action  in  his  own  name  alone.  The  draft  was  duly'  receiyed,  and  the  defendants 
held  funds  in  their  own  hands,  belonging  to  the  drawer,  more  than  sufficient  to  pay 
the  sum.  The  draft  was  not  accepted,  and  the  Court  held  that,  on  that  account,  the 
gift  was  mcomplete.  Had  the  draft  been  accepted,  it  would  have  operated  from 
the  time  of  Smith's  death,  as  an  assignment  to  Bf  rs.  Harris  of  so  much  money  in 
the  hands  of  Clark  k  Co. ;  and  it  would  have  afforded  to  the  plaintiff  a  remedy 
•gainst  that  firm.  The  court  adopt  thb  principle  laid  down  in  Mandeville  v.  Welch, 
6  Wheat,  286,  *Hhat  a  bill  of  exchange  does  not,  of  itself;  give  to  the  holder,  either 
in  law  or  in  equity,  a  lien  upon  the  funds  of  the  creditor  in  the  hands  of  the  debtor, 
until  after  acceptance  by  the  latter,"  and  therefore,  was  not  a  delivery  of  the  means 
of  obtaining  the  money.  By  thus  giving  to  the  donor's  draft,  the  effect  only  of  a 
promiae  from  the  donor,  the  Court  bring  the  case  within  the  considerations  affecting 
the  validity  of  a  gift  of  the  donor's  own  note;  and,  upon  that  ground,  decide  the 
ttme  to  be  invalid. 

This  case  overrules  the  case  of  Wright  v.  Wright,  1  Cow.,  698.  In  that  case,  the 
testator  made  a  note,  in  consideration  of  love  and  affection,  to  his  brother,  the  plain- 
^  and  delivered  it  This  was  done  during  his  last  sickness  as  a  donatio  causa 
mortti,  and  the  plaintiff  had  a  verdict    An  application  to  the  Court  upon  the  die- 
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Where  A  mitniefl  a  woman  who  is  exeeatriK  or 
he  aeems  to  hare  the  same  powers  to  adfuiaister  as  if  he  wa 


covw7«f  evideooe  tbaJ^  the  note  wm  a  donaUo  cam$a  amim,  in  ordBr  to  move  fcr 
a  new  tria^  was  refUaed.  Aa  appeal  was  taken  tberafroia,  and  ultimately  the  mo- 
tion was  denied  upon  that  ground,  the  Court  distinguishing  the  case  from  that  of 
Hsk  V.  Oox,  18  Johns.,  145  [eiited  hj  defendant's  eounset],  m  tbat  particidar  le- 
KpacL  The  Jat^  not  only  OTerrnlea  the  fonnar  in  terms,  but  the  Oouit  reriew  tbs 
former  oase^  and  expressly  oyerrule  it 

With  respect  to  the  9perati<m  of  an  unaccepted  draft  upon  a  third  person,  nho 
has  Amds  of  the  donor  in  his  possession,  in  the  hands  of  the  donee,  the  Court  wen 
divided,  a  majority  establishing  the  doctrine  that,  sudi  draft  did  not  operate  as  id 
assignment  to  the  donee  of  the  sum  mentioned  in  the  draft. 

The  Court  decide  the  case  expressly  upon  the  weight  of  autiiorit^,  Biraou^  J^ 
commencing  an  elaborate  review  of  the  cases  presented  by  counsel,  with  tte  fol- 
bwing  language:  "Independent  of  authority,  my  own  judgment  would  have  led 
me  to  thi  conclusion  which  the  Supreme  Courts  m  that  case  (Wrig^  9.  Wiigiitj 
adopted.  In  natural  justice,  I  see  no  reason  why  he  who  freely  and  deliberately 
makes  his  note  or  bond  to  another,  for  the  pi^yment  of  a  sum  of  money  for  a  vol- 
untary gift,  should  not  be  compelled  to  perform  his  engegement;  for,  allhough  the 
g^ver,  in  such  case,  receives  nothing  in  return  for  what  he  agrees  to  give,  the  breadi 
of  his  promise  may,  by  creating  unfounded  expectations,  cause  an  ii^ary  to  the 
donee^  which  never  would  have  happened  if  the  promise  had  not  been  made.  Bo^ 
upon  a  careAil  examination  of  the  previous  and  subsequent  cases,  I  am  satisfied 
that,  a  voluntary  promiasoiy  note,  without  consideration,  is  not,  as  the  law  now 
stands,  the  sulgect  of  a  valid  gift  by  the  maker,  either  as  a  present  donation,  or  as 
a  gift  to  take  eflQ^  at  the  de^  of  the  donor.**  This  case  is  sustained  by  Smith  9 
Kittridge,  21  Yt,  248,  in  the  case  of  the  donor's  own  note  in  the  followiqg  words: 
**  Value  received,  I  promise  to  pay  Jacob  Smith,  Jr.,  and  Cephas  Smith,  or  their 
order,  six  thousand  dollars,  to  be  paid  out  of  my  estate  after  my  decease."  Holly  *. 
Adams,  admr.,  16  Yt,  206;  Cobb  v.  Sawyer,  6  K.  H.,  386;  Craig  et  sL,  exia,  v. 
Craig  et  aL,  3  Barb.  Oh.,  reviews  at  great  length  all  the  cases  upon  the  suljec^  re- 
ferring to  and  overruling  the  case  of  Wright  v.  Wright  This  doctrine  haa  been 
held  in  England,  in  the  case  of  Holliday  v.  Atkinson.  6  B.  &  C,  601. 

The  doctrine  that,  the  promissory  note  of  a  third  person  may  be  the  subject  of  a 
gift  causa  mortis,  though  formerly  the  cases  were  oonflictin^  appears  to  be  settled 
by  the  modem  authorities.  It  is  referred  to  and  treated  as  established,  in  the  cases 
of  Harris  e.  Claric;  HoUey  v.  Adams,  16  Yt,  206;  and  agun  in  Smith  et  aL  v. 
Cittredge,  20  Yt,  242,  where  his  Hon.  Poland,  J.,  says:  '*  Although  it  wis  for- 
merly doubted,  whether  the  note  of  a  third  person  could  properly  be  the  subfeoiof 
sudi  gift,  and  many  conflicting  opinions  are  to  be  found  upon  that  point,  the  cur- 
rent of  modem  authorities  Is,  without  doubt,  in  &vor  of  the  doctrine  that,  a  note 
of  a  third  person  may  be  transferred  in  this  way." 

Tlie  gift  may  be  direct  ftom  husband  to  wife.  2  Kent* s  Cool,  7th  ed,  656;  ViOsr 
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executor  in  his  own  light;  (a)  for  we  find  it  laid  down,  in  Off. 
Ky.,  295-297,  that  adTninifltcafcion  by  the  hufiband,  in  such  cas^, 
binds  the  wife,  and  that  without  her  consent  So,  too,  a  gift  or 
releasei  by  bim  alone,  ia  good,  (i)  So,  too,  it  was  held  by  the 
court,  that  a  man,  possessed  of  a  term  for  years,  in  right  of  his 
wife  as  ezecatriix,  had  power  to  oonrey  the  ssane.  (1) 

(iO«Whr.,110.  <»)iWilik,«nr;»Bl.,eQL 

V.  Miller,  3  P.  WmB^  441.    Sach  was  the  dvil  law,  Cooper's  JoBtinian,  lOS,  lOS 
irith  rofeionoe  te  gifts  emtam  moftw  «Bd  gifts  Mer  vtvot. 

With  mspeet  to  the  extent  to  wtach  emih  gifts  of  ^raoBal  j^ropeitr  wiU  be  per- 
mitted, the  foUopriAg  extract  ih>m  the  yei7  able  note  of  BJSDiiEXiD,  J.,  appended  to 
the  case  of  Meach  v.  Meach,  '24  Tt,  600,  presents  a  dear  and  coniprehensiTe  view 
«r  the  present  state  of  the  law,  as  it  respecte  ite  interference  with  the  statute  of 
wm,  and  the  eitent  to  wtteh  the  Cenits  have  deeswd  It  adrissble,  and  within 
their  power  to  gcs  to  oontrol  such  interference. 

The  leaned  judge  remarks  that,  thou£^  as  &r  bade  as  the  times  of  Justhiian, 
efforts  were  made  to  limit  the  operation  of  such  gifts,  having  heen  required  to  he 
made  in  the  presence  of  five  witnesses,  and  not  to  vmonnt  to  I3ie  disposition  of 
more  than  threeiburtfas  of  the  dooor's  -estate,  if  to  the  pnfndloe  <of  the  heirs;  ^et 
Iha^  it  Btffl  ^maintains  ite  hold  upon  the  Juriflprudenoe  of  most  of  the  Bunipean 
8tete%  and  is  evidently  a  good  deal  extending  ite  operations  in  the  American  Stetes." 

And  with  reaped  to  the  stetuto  of  wills,  "  one  cannot  but  fed  that  it  was  never 
proper^ intended  toapply  to «  genenJ  tlispositien  of  a  large  estate,  to  the  utter 
sabversion  of  the  stetute  of  wills ;  and  still,  when  we  attempt  to  limit  ite  operation, 
we  enenimter  ^mbanwsiimewte  act  peadily  disposed  of*  Befecance  is  made  to  the 
case  of  Moore  v.  Darton,  7  Eng.  Law  &  Eq.  B.,  134,  where  the  Tioe-Ghanodlor, 
spparentlj  without  hedtotio^  sustained  the  remission  of  a  debt  of  £600,  made  by 
limply  giviqg  a  reodpt  for  the  debt  to  a  third  person  {a  servant  attending  the  death- 
bed) e^ressing^  m  brief  terms,  the  desire  that,  the  leht  should  be  canceled,  to 
show  that,  it  has  not  been  limited  to  small  or  trifling  amounts. 

It  would  aippear  ftirther«  that,  no  cases  are  to  he  found,  except  a  case  in  Pennsyl- 
vania, "where  a^y  attempt  has  been  made  to  limit  ite  operation,  on  account  of  the 
oompantiye  or  absolute  extent  of  the  proper^  disposed  oV^  To  estehlish  a  prin- 
dpJe  of  limitetion,  whidi  shall  be  applicable  to  all  cases,  appears  to  the  learned 
]u4g^  to  be  a  work  of  insi^rable  difficulty. 

Where  A,  a  few  dajs  before  his  death,  and  in  his  last  ddmess,  deeded  to  his 
Bister  a  fium  on  whldi  die  and  her  husband  had  redded  for  some  years  previous, 
and  stm  redded,  and  at  the  same  time  told  her,  that  there  was  persond  property 
o&  the  &nn,  nanung  some  of  it,  that  would  be  of  no  use  to  Mm,  but  might  be  to 
her,  and  tiiat  he  would  give  it  to  her,  the  farm  and  personal  property  then  being 
U  or  15  milee  distant,  it  was  held,  that  this  was  not  a  Talid  gift  causa  mofiU, 
Huntii^gton  v.  GOmore,  14  Barb.,  248. 

(1)  If  a  married  woman  be  executrix  or  administratrix,  the  husband  has  a  Joint 
interest  with  her  hi  the  effecte  of  the  deceased,  su'di  as  devdves  the  administration 
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^      ,     *  ^  Wentworth's  Office  of  Execatora^  200,  it  is  said 
^        ^  that,  when  the  wife  has  debts  doe  to  her,  she  cannot,  by 


an  executor,  depriye  her  husband  of  the  benefit  dist 
might  aocrae  to  him  by  being  administrator.  But  it  is  otherwise 
of  goods  which  she  holds  as  execatrix;  for  no  benefit  coald 
accrue  to  him  in  that  case^  for  they  go  to  the  next  of  kin  of  the 
wife's  testator.  It  seems  to  me  that  the  soundness  of  this  doo- 
trine,  as  expressed  in  the  first  dause,  is  veiy  questionable;  for 
the  husband's  rights  secured  bj  the  statute,  is  no  other  than  tlie 
right  of  a  statute  residuary  legatee,  after  debts  are  paid.  If  there 
be  no  win,  it  certainly  is  not  a  marital  right  at  common  law. 

If  the  wife,  before  marriage,  conmiitB  a  devastavit^  the  husband, 
during  the  coverture,  is  liable,  (a)  If  the  devastavit  were  committed 
after  marriage  by  husband  and  wife,  it  would  be  natural  to  sap- 
pose  that  the  husband  would  be  liable,  after  the  death  of  die 
wife ;  but  we  are  taught  that  he  would  not,  unless  judgment  bad 
been  obtained  against  both,  during  the  coverture  (6) 

Where  a  recoveiy  is  by  husband  and  wife,  in  right  of  his  wife 
as  executrix,  and  the  wife  dies,  nothing  survives  to  the  husband, 
for  the  judgment  belongs  to  the  administrator,  de  bonis  non^  of 
her  testator.  (1) 

(^  Gro.  Otf .,  6tt :  Moor,  TtL  (ft)  Gro.  Ou ^  S19 ;  %  Ver.,  118 ;  ffid.,  tff. 

on  him,  and  enables  him  to  act  with  regard  to  it  ft»r  aU  purpoBea,  with  or  witboat 
the  conaemt  of  the  wife.  Ld.  BaynL,  369;  Oom.  Dig^  Adm*r,  D;  1  Salk^  SO;  4 
Term  Rem  617.  It  iB  therefore  held,  that  he  maj  Barrender  or  diapoee  of  a  tens 
which  was  vested  in  her  in  the  capacity  of  executrix  or  administratrix,  and  sach 
surrender  or  disposition  shaU  be  binding  upon  her.  H.  BL  Bep.,  810.  So  a  gift  or 
release  of  anj  part  of  the  personal  property  of  the  deceased,  by  the  husband  tlone^ 
shall  be  equally  avidlable.  Salk.,  117.  But  the  wife  has  no  right  to  administer 
without  the  husband;  and  such  acts  as  have  just  been  mentioned,  if  performed  by 
her  without  his  concurrence,  will  be  of  no  validity.  Salk.,  306 ;  Went  Off  Bx^ 
207,  208.  Should  the  husband  die,  the  interest  never  having  been  divested,  wOl 
survive  to  her;  but  if  she  die,  it  will  not  survive  to  the  husband,  for  it  belonged  to 
him  merely  in  her  right  as  repreeeatative  of  the  deceased.  Went,  208 ;  Oom.  Dign 
tit  Baron  and  Femme;  1  Dyer's  Rep.,  331.  It  then  follows,  of  course,  althoogbxn 
some  cases  the  wife  may  not  make  a  will,  that  she  may,  by  a  writing  in  the  nitme 
of  a  will,  continue  the  executorship,  with  respect  to  the  property  thus  vested  in 
her  en  autre  droit,  without  the  assent  of  the  husband.  2  Bl.  Com.,  408;  Off  Bx^ 
189;  3Bac  Abr.,  10. 
(1)  King  V.  Holton,  Cro.  Oar.,  603;  see,  also^  Orats  p,  Philip8»  1  Penn.  B^ 3SS; 
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The  authorities,  as  to  her  power  over  the  property,  appear  to 
me  to  be  wholly  irreconcilable.  It  is  stated,  in  the  Office  of 
Executors,  294,  that  a  femme  covert  may  administer,  with  the 
consent  of  her  husband :  in  the  same  book,  298,  that  refusal  by 
the  husband  that  she  should  administer  is  of  no  avail.  It  is  also 
stated,  in  Perkins'  Grant,  7,  that  a  femme  covert  executrix  may 
administer  without  her  husband.  It  is  laid  down  in  2  Wn:is.  Abr., 
819,  in  a  case  from  H.  Bl.,  884,  that  a  femme  covert  may  act  in 
QMkx  droit,  as  executrix,  without  her  husband ;  *  and  the 
court  seems  to  recognize  the  doctrine  that  she  may  admi-  '•  -' 
nister  and  prove  the  will,  notwithstanding  the  refusal  of  the 
husband.  On  the  other  hand,  we  find  it  laid  down,  in  Off.  Ex.,. 
297,  that  a  wife,  without  her  husband,  cannot  dispose  of  the 
testator's  goods,  nor  release  a  debt,  without  payment,  (a)  This 
seems  to  imply,  indeed,  that  she  can,  where  there  is  a  payifient 
In  Off.  Ex.,  208,  it  is  laid  down  as  good  law  that  the  wife  could 
not  take  upon  her  administratorship  without  the  consent  of  her 
husband.  In  8  Wilson,  277,  we  find  the  doctrine  that  the  wife 
cannot  administer  without  the  consent  of  the  husband,  (l) 

(a)  1  SaUc,  806. 


Chaplm  V.  £KmoiiB,  7  lionr.,  339 :  see,  also,  Knox  v.  Picket,  4  Desaus.  Ch.  Rep., 
93;  Moore  •.  Henderaon,  id.,  459.  If  an  executrix  marry,  and  she  and  her  hus- 
band, on  being  sued  hy  a  creditor  in  equity,  admit  assets,  the  assets  become  a  debt 
due  from  the  husband,  and  may  be  proved  under  a  commission  of  bankruptcy 
against  him.  In  re  ^cWilliams,  1  Scho.  &  Lef.,  172.  It  may  be  doubted  whether 
it  is  neoeesaiy  to  obUun  a  judgment  against  husband  and  wife,  during  coverture,  for  * 
a  defHutamt  committed  after  marriage,  in  order  to  hold  the  husband  after  the  death 
of  tiie  wife.  If  the  doctrine  is  well  founded,  that  the  husband  becomes,  on  the 
nuniage,  vested  with  all  the  powers  of  his  wife  executrix,  and  she  cannot  exercise- 
any  of  them  without  his  consent^  why  is  not  the  devcutemt  that  of  the  husband 
alone  7  In  one  American  case  it  is  directly  decided  that  the  husband  is  respouttlble, 
after  the  death  of  the  wife,  for  the  correctness  of  her  fiducial  conduct  during  the 
marriage.  Phelps  v.  BichardK>n,  4  J.  J.  Marsh.,  216. 

(1)  The  weight  of  the  authorities  cited  in  the  text  seems  to  be  against  the  power 
of  the  wife  to  admmister  without  the  consent  of  her  husband,  and  such,  also,  is  the 
opinion  of  an  eminent  writer  on  this  branch  of  the  law.  Toller  on  Execaton,  81 ;: 
iDd  BacL  Abr.,  tit  Executors  and  Administrators. 
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f*l«6]  ♦  C&APTER  XV. 

Of  mnLT  OBLBBULi<Dr«  ▲  Mabbia^qb;  jom  ^t  li^  Am  to  onh 

tBAOr  A  MAB^Aem 

At.t.  well-regulated  go  veraments  require  that  the  contract  betwixt 
the  Bexes  to  marry  ehould  be  duly  celebrated;  and,  until  there 
has  been  a  celebration  of  the  marriage^  there  is  not|  in  point  of 
law,  a  husband  possessed  of  any  marital  rights,  or  a  wife  who  is 
entitled  to  the  privileges  of  a  wife :  That  is,  if  A  and  B  agieeto 
marry,  but  never  do,  although  they  Uve  together  as  man  and 
wife,  A  gains  no  right  to  the  person  or  prop^ly  of  'B;  neitlier 
'Would  B,  on  the  death  of  A,  be  entitled  to  dowei^  or  aayadm- 
•tinges  in  A's  estate. 

Previous  to  the  Beformatien,  the  business  ^  eelebratingmtf' 
iriages  had  fisillen  into  the  hands  of  the  dergy,  under  the  idea 
that  marriage  was  a  sacrament,  the  managing  of  which  exdnsiyel; 
belonged  to  ecdesiastica  At  the  Beformation,  the  doctrine  that 
marriage  was  a  sacrament  was  considered  Igr  the  Beformeis  not 
weU  founded ;  but  the  dergy  of  the  Gboroh  of  Skigland  oodUi- 
Md, as  offioere, te  oetebnUto  taiattiflged.  J/i  is  j^aiiilfaeycoaldBOt 
do  it  by  Virtue  'of  their  clerical  character,  «s  fli«y  pWiwhrf  tte 
gospel  and  admibistered  the  sacraments ;  but,  'being  undisturbed 
in  this  practice)  sanctioned  by  constant  usage,  it  was  ooDfiidered 
the  common  la^  of  the  land  that  a  marriage  ^eo«ld  be  ddjoel^ 
brated  by  those  t>nlj'  Who  If  ere  "injfra  ^ttdrdir  ehiines';  Wd  Atf  ^ 
remained  until  the  establishment  of  the  coUkttionwealth  in  ^' 
knd,  when  parliament  enacted  a  statute  declaring  thit  maniag^ 
*  should  be  celebrated  hj  a  justiee  of  tke  peaoe.  i^^ 
*-  ''  reBtoratlon  of  kii^ly  gov^mmldbt,  wider  tbe  i^  ^^- 
n,  rtie  clergy  i^^ere  l-estored  to  tba*  <oitoe  ^  ^ebfatifig  «fif 
riages ;  and,  \>j  26  0^.  Q,  a  st&tute  w&b  ^a)^§6d,  icigtilating  tliis 
subject,  in  which  it  was  enacted  tliat  all  marriages,  had  oontrarf  J 
to  ^e  requirements  of  this  statute,  were  absolutely  void,  to  vi 
intents  and  purposes,  with  some  particular  ezceptioDfl. 
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There  is  notlimg  in  the  nature  of  a  marriage  oontract  that  is 
more  flaored  than  ikax  of  other  oontraols  that  vequireB  the  inter- 
position  of  a  person  in  holy  orders,  <H'  that  it  should  be  solemi^ 
iaed  in  a  ehuroh.  Bveiy  id«a  of  ths  kind,  lentertained  by  any 
person,  has  arisen  wlvoUy  from  the  usuipotion  of  tiw  dhnrch  of 
Borne  on  the  riglfts  of  the  ^civilian.  Shedaimed  the  absohite 
oonlrefl  of  mariiaigeS)  on  the  gronnd  that  marriage  -^as  a  sacitt- 
ment,  and  belonged  wholly  to  the  management  of  the  clecgy* 
The  solemnization  of  mairiage  by  a  clergyman  was  a  thing  never 
heard  of  among  primitive  Christians,  until  Pope  Innocent  III 
ordered  it  otherwise.  The  only  ceremony  in  practice  among 
them  was,  itif  Iht  man  to  go  to  the  house  where  the  woman 
resided,  and,  in  the  pie^eoioe  of  witnesses,  to  kad  her  away  to  his 
own  hoQse.  It  is  a  mere  civil  transaction,  to  be  solemnized  in 
such  a  manner  as  th^  legislature  shall  direct,  whether  by  a  cler- 
gyman or  any  other  person.  Moor,  170.  (1) 


(1)  The  doctrine  that  the  oontract  of  marriage  rests  upon  the  same  footing  as  any 
other  contract,  so  Iter  as  tin  VBHd  inception  Is  oanesroed,  is  probably  the  doctrine  df 
bo«h  the  'ooomioa  :and  dvfl  low.  The  oonsent  of  parties,  wlthont  any  peculiar 
form  or  ceramoniee,  is  all  that  is  required  to  its  viJid  celebration.  The  Boman 
lavyen  (says  Ch.  J.  Kxmt,  2  SI.  C,  89^  strongly  inculcated  the  doctrine  that  the 
Teiy  foondation  and  essence  of  the  oontract  consisted  in  consent,  freely  given,  by 
partieeeoaipetent  to  contract.  if&iitipr9deritmgnaB8eMuUi&,€imeiRiemmt^^ 
aoa  fidstecimsktkU,  Jfi(pHaty  nonconatbiiaa  »ed  oonaauus  faeU.  The  common  law 
requires  no  ecdesiaetical  sanction  to  render  it  vaUd,  and  coDsiders  it  merely  in  the 
light  of  a  civil  aontract  If  it  be  made  jper  verba  dejmmeniif  and  is  not  followed 
^  oohabitation,  or  ^p«r  sterba  4e  JukKro,  and  followed  by  consununation,  it  amounts 
to  aiaairiage^  which  the  parties  cannot  dissolve^  if  ib^  are  competent  as  to  ^ge 
and  consent,  and  ia  Just  as  binding  as  though  made  in  Jade  eeekaiiB,  This  is  the 
established  doctrine  of  &e  common  law,  and,  sul^jeot  to  certain  statute  qualifloa- 
tioDi^  has  beenadi^pted  l|y  most^  if  Jiot  al],  <^  the  United  States.  Bunting  v.  Lep- 
piQgwel),  6  Ooke*s  B^m  29;  Jeeson  r.  Oollins,  6  Mod.  B§p.,  166;  &  C,  2  Salk. 
fiep.,  Ul;  ICOford,  loh.  ol;  «.  Worcester,  Inh.  ot,  7  Mass.  B^.,  48;  Fenton  v. 
Beed,  4  John.  Bc^.,  J62 ;  Jackson «.  Wmne,  7  Wend.,  47 ;  Hants  a.  Seeley,  6  Binn. 
Hem  406;  liount  HoDy  9,  Andover,  11  Yt.  B^p.,  226;  State  v.  Bood,  12  id.,  396  • 
«kd  seenote  1,  page  310. 

It  was  halo,  hi  Oav|dle  v.  EeriM,  26  Barb.,  177,  that  marriage  ia  complete  when 
then  is-a  fill],  ftaC'and  mutual  consent  by  parties  o^Mble  of  contracting,  although 
not  followed  kj  cohabitation.  But  a  contract  to  naany,  per  verba  de  fuiuro^  though 
CoUowed  by  cohabitation,  when  they  did  not  cohabit  as  husband  and  wife  or  hold 
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In  Connecticut,  there  is  a  statute  radiating  marriages;  and^ 
bj  that  BtatatCi  marriages  are  to  be  celebrated  bj  a  clerg]rnum,in 
that  county  in  which  he  is  settled.  He  has  no  more  authoritjr  to 
many  out  of  his  district,  than  any  other  person.  A  marriage 
may  also  be  celebrated  by  a  justice  of  the  peace,  in  the  coantyin 
which  he  lives,  and  by  the  governor,  senators  and  judges  of  the 
superior  court,  throughout  the  state ;  and  the  statute  directs, 
that  the  intentions  of  marriage  shall  be  published  and  consent 
r*1971  •ofP^^tehad,beforeanypersonshaUcelebrateamar. 
>-  ^^'^  riage,  inflicting  a  penalty  on  those  who  disobey  this  itgn- 
latioiL  A  question  has  arisen,  respecting  which  there  seems  to 
be  much  di£Eerenoe  of  opinion.  Whether  a  marriage,  celebrated 
by  a  person  not  qualified  by  statute,  is  void ;  and  the  issue  of 
such  marriage  bastards.  It  is  not  contended,  but  that  the  peison 
so  celebrating,  is  liable  to  a  punishment,  for  disobedience  of  the 
statute ;  that  is  to  say,  if  a  clergyman  should  celebrate  a  marri- 
age in.  a  different  county  than  that  in  which  he  is  settled,  he 
would  be  liable  to  prosecution.  But  would  it  be  void  7  I  woald 
remark,  that  being  a  clergyman,  gives  him  no  authority  to  marrr, 
in  a  county  where  he  is  not  a  settied  minister.  He  has  no  better 
right  to*  marry  there,  than  a  constable,  or  any  other  man.  Theie 
can  be  no  doubt,,  that  the  express  words  of  the  statute  of  George 


tfaemaelTes  out  as  each,  does  not  amount  to  s  maniage  in  &ieL  Chenej  «.  Arnold 
16  K.  T.  (1  SmithX  346. 

ICarriage  ia  a  ciyil  contrao^  and  all  that  is  essential  to  its  TaK ditj  is  a  pmai 
agreemmU  between  oompetent  parties  to  take  each  otber  for  husband  and  wife.  Boi 
on  an  indictment  for  bigamj,  the  prior  marriage  must  be  eetaUiahed  by  direct  proof; 
OTidenoe  of  oohabitation  and  reputation  is  not  sufficient  Claytcm  v,  WardeD,  I 
Kern.  (N.  T.),  230;  State  9.  Boswell,  6  Oonn.,  446;  West  v.  State,  6  W1&,  209; 
Oahagan  v.  The  People,'  1  Park.  Or.  Bep.,  378.  In  all  ciril  oases,  inTolving  merelj 
the  right  of  property,  the  fact  of  marriage  may  be  proved  hj  oTidenoe  of  loDf  • 
continued  oohabitation  as  husband  and  wife.  Thomdell  v.  Morrison,  26  PeniL,  326; 
Kenjon  v.  Ashbridge,  36  id.,  157 ;  Harman  v.  Hkrman,  16  QL,  86.  See  also  Cu- 
jolle  V.  Ferris,  rapra;  Hyde  w.  Hyde,  3  BradH  (N.  Y.\  609;  Henderson  t.  GargiH 
81  Mis.,  367 ;  Dumbarton  r.  FranUhi,  19  N.  H.,  267 ;  Cunningham  v.  BvaM,  i 
Bradfl  (N.  Y.\  343.  In  an  indictment  fdr  adtiltory,  ttie  confessions  of  the  defendant 
were  held  proper  cTidence  to  prove  his  marriage.  State  v.  McDonald,  35  IGa.  (^ 
JonesX  176.  See,  also,  State  v.  Libby,  44  M^e,  469;  Laws  of  Tt,  1856,  p.  1^ 
Nal2. 
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n,  has  rendered  those  marriages,  not  celebrated  as  that  statute 
directs,  void.  But  I  apprehend  that  by  the  provisions  of  the 
common  law,  marriages,  although  celebrated  by  a  person  not 
qualified  by  law,  or  in  a  manner  forbidden  by  law,  are  valid. 
The  conduct  of  the  parties  concerned,  has  rendered  them  obnox- 
ious to  the  penalties  of  the  law ;  but  such  singular  conduct,  is 
not  a  ground  for  impeaching  the  validity  of  the  marriage.  Until 
the  civil  wars,  during  the  reign  of  Gar.  I,  nothing  can  be  found 
on  this  subject  For  until  that  period,  it  had  not  been  supposed, 
that  any  person  but  one  in  holy  orders,  could  celebrate  a  marri 
age.  The  mode  of  pleading,  was  per  presiyyterum  in  sacris 
ordimlnu  eonstitutum.  After  this  period,  and  before  the  statute 
of  George  n,  several  cases  may  be  found,  which  will  cast  light 
on  this  subject  During  the  commonwealth,  the  power  of  cele- 
brating marriages,  was  given  to  justices  of  the  peace.  And  they 
were  the  only  officers  whom  the  law  recognized,  as  possessing 
authorily  to  marry.  Yet,  during  the  existence  of  this  law,  it  was 
determined  •  that  a  marriage  celebrated  by  one  in  holy  ^ 
orders,  though  not  a  justice  of  the  peace,  was  valid.  ^  -' 
After  the  restoration,  the  power  of  celebrating  marriages,  was 
oommitted  exclusively  to  the  clergy  of  the  church  of  England, 
And  yet,  we  find  the  court  of  king's  bench  issuing  a  prohibition 
to  the  spiritual  court,  because  the  validity  of  a  marriage  had  in 
the  face  of  a  separate  congregation,  was  questioned  in  said  court. 
So,  too,  we  find  that  a  marriage  by  a  preacher  in  a  separate  con- 
gregation, who  was  a  layman,  was  recognized  as  valid :  for,  on 
the  death  of  the  husband,  the  wife  and  children  were  admitted 
to  their  distributive  shares.  If  the  marriage  had  been  a  nullity, 
no  such  distribution  could  have  been  made.  For  the  children 
would  not  have  had  a  right  to  the  estate  of  the  deceased,  being 
bastards,  (a)  So,  too,  we  find  that  such  a  husband  and  such  a 
wife,  may  sue  for  a  debt  due  to  her  before  marriage.  If  the  mar 
riage  had  been  a  nullity,  the  law  would  not  have  endured  that 
the  pretended  husband  should  have  joined  in  a  suit  with  his 
pretended  wife,  as  her  husband. 
We  find,  also,  that  a  marriage  by  a  popish  priest  was  held 

(a)  Balk.,  08T. 
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valid;  and  that  ia  the  atroBgest  poaaible  caae,  the  case  vas,  thai 
a  man  had  been  married  by  a  popish  priest,  whc^  bjlaW)  bfidiio 
authority  to  marry.  This  person),  so  married,,  doling  the  ]i&  of 
hia  wife,  married  agucu.  The  matter  was  brought  befoie  the 
eccleaiastical  court^  and  the  aeoond  marriage,  was  annulled,  ^m 
tlie  principle,  that  the  first  marriage  was  valid*  After  tibe  mar- 
liage  was  aimulled,  he  was  informed  against  before  a  oommoa 
law  eouit  of  criminal  juiisdietion,  for  bigpmj,,  and  cc&TUstied. 
Thia  aeema  to  me,  irrefragable  proo^  thai,  the  oosumm  law  did 
not  consider  marriage,  celebrated  irr^^larly,  as  Y<aiL  (<4  ^^ 
sorely  it  woold  be  very  inooavenient^  and  often  extremely  unjust 
to  an  innocent  fiunily,  to  treatauch  mairiages  aa  void,in  acooa- 

r^iQOl  ^  ^^^  ^^'^^  where  many  *  marriages  are  celebiatei  in 
^  ^  a  manner  difforeiit  from  the  mode  preseribed  by  lav ;  aud 
this  is  not  done  &om  arebellioos  spirit,  in  oppodtiion.  to  theisms; 
but  arises  firom  conscientioas  scruples;  erroneous  indeed,  bat 
honest.  (1) 

^)  Cool  mg.,  M& 


(1)  Hie  legiBlatorett  of  most  of  iiie  Unfted  Slntei^  ham  HhaofjtA  proper  tonqim 
AoartBJn  dagrae  of  aoloiielif  to  attaeh.  itaalf  to erwy  narriage  oootrMfcani  hftit 
alao  fequired  that  it  should  be  eatarad  into  pussaaot  to  aartaia  fcnaa  piawibadk^ 
itatate,  without  which  the  marriaga^  as  a  general  rulsi  wiUnot  he  coBsidered  valid 
New  York  earlj  enacted  statutes  in  alteradon  of  the  common  law,  but  attadied  so 
manj  forms  to  die  ceremoirf ,  tiuct  it  was  (bund  to  be  extreme^  hiooaTeniflBtt  ad 
the  doctiine  of  the  oommcii  laiw  was  reatesad  brf  a  statute  of  ISSf .  In  Tennn^ 
br  statute  of  isas,  the  intentioa  of  the  parties  to  the  wxilzaet,  miKft  ba  paUiitMl 
m  some  public  meeting,  or  posted  in  a  public  place, .  eight  daja  before  the 
intended  marriage;  which  maj  be  solemnized  by  a  justice  of  the  peaoe^  or  miBister 
of  the  gospel,  ordained  according  to  the  usages  of  his  denomination,  residiog  v^tbia 
the  state,  a  record  of  which  the  party  solemidahig  the  saaae  is  requftnd  to  keep  md 
leoord  in  the  town  clerk's  offiee  m  the  town  where  such  mamagaiaariemaaB'^  ^ 
¥flflnftnhnifttts  and  Pl^nnqylTftw%  r?gvlivtMrnayw^ftwhfttri1n^^iffftT7flt>  w>^'''*">SQaA 
Carolina  and  Eentudcy  the  doctiine  of  the  common,  law  remains  unaltered.  In 
North  Carolina,  it  has  been  held  that  a  contract  of  marriage  by  preaoit  words, 
thougrh  fbHowed  by  cohabitation,  was  not  a  legal  marriage  in  that  state,  indeaa  cele- 
brated faysone  person  in  aaasrad  oflkse,  or  antared  into  beibie  Bona  one  in  a  pibfe 
station  and  judicial  trust.  State  e.  Samuel,  2  Bev,  and  Bat,  lt7,  ISL  Ih»^ 
tutes  of  Maine  and  Massachusetts,  on  this  subject^  are  nearly  similar.  A  puUioetMB 
of  the  intention  of  the  parties,  and  that  it  be  made  in  the  preeenoe  and  witli  wa 
assent  of  a  magistrate  or  an  ordained  minister  of  the  gospel,  is  requisite  to  the  mir 
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In  debti  on  boad  by  bDsbaad  spiel  wife,  given  tQ  the  wife  wheii 
aek^  Uie  dfifiMi4Mii  pkl^  that  th«re  w^a  no  legal  Baaniaga  But 
k  appeared  i^  pleodiagi  thai  there  had  been  a  marriage^  ihougli 
Bol  aeeofdiqg  te  law;  it  wai  holden,  thai  the  plaintiff  should 
leooyeF,  (a)  la  2  Salk^,  the  san^e  law  was  Yeoogni^  in  aa  aetion 
of  aasaolt  and  battery  Ig^  husband  and  wife,  ibr  a  batteiyof  the 
wife — So,  also,  in  Ocunb.,  4?8|  m  e^A^n  of  trei^iafis  was  main* 
tRined,  fov  taking  away  suck  a  wife. 

i  diseover  nothing  in  oiu»  alatnte^  aunikp  to  the  dedaratioa  in 
thestatate  of  Cleorge  11$  that  mavriages  which  aie  unduly  oelo- 
brated,  shal)  be  void,  to  aU  intents  and  pnipoaee.  And  although 
it  is  strenuously  urged,  that  if  a  piiamage  is  had  in  any  othei 
Bianner  than  that  preseribed  by  the  statute^  it  is  void ;  yet,  I 

(«i)t8iak.,4n 
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iljoft^m«ni«sa  IvOoniie^tkNil^  nearly  tiki^fliMn»pnmBlf¥B 
tiiiM^  «B  thooQ  mentiGped  in  th^  t^tt^  and  ^)ear  a  atrong  anisLogy  to  thoae  at  present 
in  foroe  in  New  Jeraej  (Wyckoff  v.  Boggs,  2  Halatead's  Bep.,  138 ;  6  ibid.,  20,) 
and  in  Alahanuk  Turetinen's  Dig.  Laws  of  Ala.,  576.  And  aa  to  the  law  in  New 
Hampehiie  and  KsntndcjB,  aee  3  New  Hampaluw  Bep.^  368 ;  3  Marah.  Rep^,  370; 
3  Kent's  Com ,  90. 

Xba  question  now  uriaiia,  is  a  BO^n^age  iu  those  states^  where  such  statute  regu- 
lations exists  not  entered  into  i^  conformity  frith  them,  void,  so  as  to  render  the 
isnie  inegithnate  T  Fbr  some  pnrpoees  it  is  undoubtedly  illegal,  but  the  better  doc- 
tna  isbeliawsd  to  be  tbat  the  issue  of  suokmaiiiage  is  legitimate^ 

Xa  y ermpal,  it  bus  Wn  hel4  that  an  agreement  to  msny*  made  between  Si  man 
end  woman,  by  words  decla^^  such  agreement  and  ix^tjentioQ,  followed  b^  an  ui^i»- 
termpted  cohabitation  for  several  years,  though  not  solemnised  aooording  to  the 
laws  of  the  place  where  the  contract  was  made,  will  be  deemed  a  valid  marriage; 
Kewbuiy  V.  BiuBsm:^  3  Yi  Rep.,  161;  thovgb  the  person  aolamniaing  thft  mar- 
lage  is hafale  to  the  penary;  SUistiHuU,  3  Aikens^  Bep^  41.  Such,  also,  is  the 
FiMiBe  doctpiBe  of  TAi4<sn|sny»  Ohester,  3  New  Hsapirtiire  Eap^,  368.  In  Maine 
and  IfaasaohiM^ttii  al^  siidh  %  siarriage  la  l^eU  to  be  valid,  so  as  tp  rentes  tto 
IsBoe thereof  Iggitiwatij.  HiUbsd  «i  Woroastes^  1  Mass.  Itep.,  48;  Xdgonia  %  Bax- 
toB,  3  GieenleaC*^  8em  163.  The  judicial  tribunala  of  New  Jersey,  Pcomsjlvanifii 
Kantucicy  and  Nor^i  OsroliBai  \9fw  established  the  same  ^ootrlne,  and*  with  one  of 
two  egcieptionsi  1ft  Is  belioved  tobe  the  nnivecsa}  law  of  the  United  StatesL  Wyc^of 
*'Bogg8k9Halsl|.Bi^l88i  3yM6h9ep.,370i  9Watts*Penn.Bep.  In  Noirth 
OaroUna^  by  stable,  and  la  TeniieHiee,  b^  Judicial  deoinion,  ^  mamage  not  solemi^- 
iud  according  tp  the  exiitlog  Iws,  beiiove  some  oompelent  person,  is  held  to  be  iUd- 
gai  and  void  mrespeot^^pvoaeoution  for  bigamy.  Statutes  N.  C,  1715, 1741, 1778. 
Bashaw  9.  Tennessee^  1  Tetger's  Bep^,  117 ;  but  it  may  well  be  doubted  wl^etlMtf 
they  would  extend  the  i|oetiine  so  fiur  as  to  bastardize  the  issue  of  the  marrisge^ 
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never  heard  it  urged,  that  if  a  marriage  took  place,  although 
there  was  no  publishment,  or  consent  of  parents,  that  this  mar- 
riage was  void     And  jet,  the  statute  expressly  forbids  the  cler- 
gyman or  ma^trate  to  celebrate  a  marriage,  unless  publishment 
has  been  made,  and  consent  of  parents  given.    If  the  prohibi- 
tion, in  the  one  case,  render  the  marriage  void,  why  not  in  the 
other  case.    For  the  clergyman  and  magistrate  are  as  much 
prohibited  to  marry,  where  there  is  no  publishment  and  consent 
of  parents,  as  others  are,  who  are  not  clergymen  or  magistrates. 
I  know  it  has  been  said,  that  in  the  one  case  there  is  a  penalty 
affixed,  and  in  the  other  there  is  nona    I  do  not  perceive  the 
force  of  this  reasoning:  Surely,  punishment  can  never  legalize 
the  offense  committed:  unless  we  suppose  the  object  of  the 
statute  was,  to  allow  clergymen  to  marry  without  publishment 
r*90m  ^^  consent,  provided  he  would  pay  *  the  penalty.     That 
^        -*  was  not  the  design  of  the  statute.    The  manifest  inten- 
tion was,  to  prevent  the  offense :  and  in  case  it  was  committed,  to 
punish  it    But,  supposing  the  punishment  of  the  offense  could 
legalize  the  marriage,  where  there  is  no  punishment  or  con- 
sent :  I  apprehend  that  this  idea,  if  it  be  correct,  would  render  a 
marriage  by  a  person  not  qualified,  valid.    For,  although  there 
is  no  penalty  affixed  in  the  paragraph,  for  the  breach  of  that 
statute,  yet,  to  disobey  the  salutary  regulations  of  a  statute,  and 
to  do  that  which  the  statute  forbids  is   a  misdemeanor;  and 
punishable,  as  such,  by  the  common  law  (1) 


(1)  See  preoeding  note.  There  is  scaroelj  any  principle  of  law  bettor  sapported 
by  the  authorities,  than  that  which  declares,  that  a  marriage  not  Bolemnized  accord- 
ing to  the  provisions  of  the  existing  statute,  in  the  mere  matter  of  form,  is  a  valid 
marriage.  It  will  be  first  noticed,  that  most  of  these  statutes  impose  a  penal^ 
upon  the  person  assuming  to  join  others  in  matrimony,  who  is  not  legally  autho- 
rized, and  that  in  other  respecto  the  statutos  are  merely  directory.  Now,  it  is  a 
principle -both  salutary  and  well  settled,  that  the  official  acta  of  a  person  not  duly 
qualified,  are  valid  as  to  third  persons  and  the  public^  when  the  neglect  of  the 
qualiflcation  is  punished  by  a  mere  penalty,  and  where  the  acts  themselves  are  not 
in  their  nature  void,  or  are  not  expressly  made  void  by  stotute.  7  John.  Rep.,  654 ; 
10  Mass.  Rep.,  301 ;  1  Hawk.  P.  C,  17,  b.  1,  a  8.  And  perhaps  even  the  officer  him- 
self may  be  protected  under  them.  Jones  v,  G-ibson,  1  New  Hamp.  Rep.,  268 ; 
Rez  «.  Williams,  2  Maule  and  Sel.,  141 ;  Margate  Pier  Oomp.  v.  Harmon,  3  Bam. 
and  Adol.,  266.    Before  the  enactment  of  tlie  statute  26  Qeorge  II,  the  statutes  in 
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The  age  wben  persons  are  liable  to  contract  marriage  is,  in 
maleSi  fourteen ;  in  females,  twelve.  Minors  may,  indeed,  marry 
at  any  age ;  bat  the  validity  of  the  marriage  depends  upon  the 
parties  agreeing  to  it,  at  the  age  of  twelve  in  females  and  four- 
teen in  males.  As  long  as  the  privilege  of  disagreement  exists 
with  one  party,  so  long  it  does  with  the  other,  although  of  greater 
age — as,  if  the  male  be  sixteen,  and  the  female  eleven.  As  she 
has  a  light  to  disagree  to  the  marriage  at  twelve,  so  will  he  have 
the  same  privilege,  although  he  is  at  that  time  seventeen,  (a)  (1) 

(a)  « Co., »;  7  id.,  48;  BoU.  A1>r.,  MO;  Go.  litt.,  88. 

force  in  England  were  veij  similar  to  thofle  of  the  aeveral  states.  That  statute 
rendered  the  marriage  iUegal  and  void,  if  not  solemnised  aooording  to  the  existing 
regulations,  and  expressly  avoids  it  for  various  other  causes,  which  have  rendered 
it  (s^s  Ch.  J.  WooDBUBT,  in  2  New  Hamp^  277,)  a  pandora's  box  of  evils.  Before 
the  passing  of  that  act,  such  marriages  were  held  not  to  be  void.  See  Bex  «. 
Brampton,  10  East,  282;  Fielding's  case,  6  St  Trials,  610;  Tenney  v.  Brown,  1 
Siderfln,  64 ;  1  BL  Com.,  408 ;  Ooul  Dig.  Bar.  and  Feme,  B. ;  Fenton  v.  Beed,  Burr., 
91.  This  statute  was  enacted  in  1762,  but  it  can  hardly  be  pretended,  that,* 
although  it  was  passed  while  we  were  colonists  of  Great  Britain,  as  the  principles 
upon  which  it  was  founded  are  so  entirely  hostile  to  the  spirit  of  our  institutions, 
that  it  could  ever  be  held  to  extend  here  by  construction.  The  tenure  of  much  of 
the  proper^  in  England,  the  pecuniaiy  character  of  the  marriage  contract,  under 
their  form  of  government,  the  perpetuity  of  estates  in  a  landed  aristocracsy,  and 
often  the  great  and  pecuniary  interest  of  parents  and  guardians,  says  Mr.  Wood* 
barv,  furnishes  a  course  of  policy  and  reasons  for  this  rigor,  from  which  we  are 
altogether  happily  exempt  The  advantages  of  an  open  and  notorious  solemniza- 
tion of  the  marriage  contract,  is  no  doubt  advantageous  to  the  interest  of  society, 
and  it  was  for  the  purpose  of  giving  it  a  greater  degree  of  notoriety,  that  these  sta- 
tutes were  enacted;  but  even  without  these  forms,  for  they  are  nothing  more, 
where  a  contract  which  changes  so  thoroughly  the  relations  of  the  parties  to  com- 
munitf,  is  first  executed  by  them  with  deliberation,  and  afterwards  consummated 
bf  oohabitation,  it  should  not  be  lightly  endangered,  and  every  thing  done  under  it 
disannulled. 

A  case  is  rarely  to  be  found,  which  enters  into  the  discussion  of  a  branch  of  the 
law  more  thoroughly  than  the  one  from  2  N.  H.  does  of  this.  Whatever  may  be 
aaid  of  the  general  character  of  the  New  Hampshire  reports,  the  opinion  of  Ch.  J 
WooDBUBT,  in  the  case  above  dted,  for  profound  legal  knowledge  and  the  power  of 
arriving  at  correct  conclusions,  will  lose  nothing  by  a  comparison  with  those  of  the 
best  of  the  En^ish  Judges. 

(1)  The  civil  law  established  the  same  age  of  consent  in  the  parties  to  the  mar* 
nage  oontract  with  the  common  law;  and  it  was  probably  from  the  civil  law  tliat 
the  principle  was  first  adopted.  1  Bl.  Com.,  436;  Go.  litt.,  78,  6;  Inst,  1-10;  De 
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A  wife  oaanot  be  tadowMl  until  bH^  is  idiie  jem  of  $gu 
Aad  tbd.  leaaota  giv^n,  why  ske  can  be  eodewec^  at  dial  towkr 
age,  13  a  very  sipgolair  ooa  If  the  wife  of  a  aiinor,  whickmiBOf 
18  under  the  age  of  fouiteen,  should  have  a  child,  it  will  be  « 
baatanL 

I  have  never  hftafA  i&  this  State  of  auy  marriage  whoi  the 
peiBQBfl  marzied  had  not  arrived  at  the  age  of  diaeretioii.   And 


19qp|if%  BmI  this  bai  Utn  omddoHiMy  faawed  by  atetete  wgidatioM  m  eweaS 
of  the  States.  In  Yermont,  the  i^  «f  ooDflealii stOl  defeeffBined  hytiienlaiaf 
the  common  law ;  but  if  either  c«r^  is  %  nunojr^  thfi  poraoa  aolonmiang  audi  wat- 
riage  is  forbidden  to  oompleto  it  without  Ijhe  consent  of  the  parent  or  gaardian.  I^ 
8.,  1839,  p.  219.  In  New  York,  by  the  statute  of  1830,  before  referred  to,  the  age 
of  consent  was  raised  to  seventeen  in  males  and  fourteen  in  females ;  but  tlua  sta- 
tute was  subsequently  repealed,  which  left  the  provisions  of  the  oomman  liw  in 
fbroe.  In  ICassachusetta,  the  provisions  of  th^  New  York  act  of  1830  have  teen 
adopted  and  stUl  continue  in  force.  ICass.  R.  S.,  183G;  while  in  Michigaa,  Ohio  and 
Indiana  the  male  is  required  to  be  eightecA  and  the  female  ftmrteen,  in  onter  to 
^contract  a  valid  marriage.  Act  MidL,  183^  i  Stat  Ohio,  1831 ;  Indiana  E.  ^  im 
In  nUnois  the  age  of  consent  is  fixed  at  seventeen  in  males  and  fourteen  in  Um}a, 
Stall  of  SL,  1868,  voL  1,  p.  6*79.  And  in  Iowa,  sixteei^  U^  males  and  fomteeo  in 
females.  Revision  of  Iowa  Laws,  1860,  p.  427,  sea  2515^  Ia  Minnesota^  eighteea 
in  males  and  fifteen  in  females.  Stat  of  Minn.,  1849,  1868,  p!  46(^  ch.  62,  aea  2; 
and  by  section  7  of  same  chapter,  if  the  male  be  und^r  twenty-one  or  femak  under 
eighteen,  unless  either  shall  have  been  married  befbire  the  conse9l  of  the  parent  or 
guardian  is  necessary.  See  Bennett  v.  Smith,  21  Barb.,  439,  whmQ  it  is  held  that 
the  consent  of  parents  Is  unneoessaiy  in  New  Yor^  Purton  v.  Herv^,  1  Gnj 
(Mass.),  119. 

All  these  regulations  are  merely  conventional,  and^  it  almost  seems,  dictated  bj  a 
mistaken  notion  of  policy.  It  may  be  said  that  they  are  usefUl  to  prevent  early 
marriages ;  but  In  Vermonti  where  the  conmion  law  on  this  point  remaiiiB  anal* 
tered,  an  instance  of  a  marriage  below  the  age  fixed  by  these  statute  regu]^tioo8is 
rarely,  if  ever,  met  vrlth.  The  rule  of  the  dvil  and  oomn^on  \%w  was  in  (to  in 
France  prior  to  the  Bevohitlon,  but  by  the  Code  Napoleon,  No.  144^  ^48,  it  wia 
raised  to  eighteen  in  males  and  fourteen  in  females,  tbough  tl)e  maniage  oiight  be 
rendered  valid  fer  good  cause  shown.  In  Hassaohi)setta,  by  statute,  mamagea 
withhi  the  age  of  consent  are  vaUd  if  followed  by  voluntaiy  cohabitatiqa.  Sti^ 
1836. 

With  legard  to  the  avoidance  of  the  marriage  by  either  party,  whOe  one  is  wUhin 
the  age  of  consent,  it  is  believed  that  the  doctrine  of  the  text  does  no^  hold  vhere 
the  party  above  the  age  of  consent  is  an  adult  It  has  been  held  that  in  sodi  case 
the  party  would  be  absolutely  bound,  though  the  oontraet  might  be  avoided  at 
pleasure  by  the  hifant  If  vnder  the  age  of  consent  Hdt «.  Ward  CSarenaeoi,  t 
Stnuute's  Bep.,  937. 
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I  think  \i  probftble,  that  soch  preioaburat  mavriages)  would  ney^r 
reoeive  anj  MQctiaa  from  our  oourti.  Sueh  a  coniract,  I  apprer 
head,  is  voidi  upon  the  prixvciplc^  tha^  it  is  aiO>uJbrac(  agaiofftaouud 
policy,  and  ocmtra  bonoa  mores. 

*  Whether  a  marriage,  regularly  solemnized,  which  was 
obtained  by  duress  of  the  femmt^  was  void  or  not,  has  *-        ^ 
been  the  subject  of  Y^j  discordant  opinions  See  Yiner's  Abr., 
35th  page,  and  the  authorities  there  cited.' 

It  is  difficult  to  conceive  why  a  contract,  confessed  to  be  the 
most  important  that  gao  be  entered  into^  should  be  valid  wbw 
obtained  by  duress,  when  all  other  contracts  obtained  by  duress 
are  void.  It  was  an  offense  at  oommoa  law  {brdbly  to  takQ  away 
a  woman  and  to  marry  her^  By  vmrious  statutes  in  England,  it 
is  made  felony  so  to  marry  a  woman  of  substance.  It  is  difficult 
to  conceit  that  such  a  marriage  couki  ever  have  been  deemed 
Talid.  For  the  case  itself  precludes  the  idea  of  contract,  which 
is  eBsential  to  render  a  marriage  vaKd.  But  the  admission,  as  a 
witness^  of  such  a  wift,  against  such  a  husband,  is  conclusive 
proof  that  such  marriage  is  void.  1  Hale,  661;  State  Trials,  455. 

The  authorities  also  teach  us  that  a  marriage  by  an  idiot  is 
valid;  and  assign,  as  a  reason  why  it  should  be  so,  that  an  idiot 
can  consent  to  marriage.  (1)    If  his  consent  to  this  contract  binds 


(I)  Whtra  the  tollieritlM  teaoh  any  sooh  doelriiie,  thej  teach  what  ia  not  law. 
Oi{Mi|f  ia  QV0  of  tibe  aannaoo  at  every  oontract,  and  tba  Unr  Ium  ma  reAiaed  to 
anfona  an  agreeiaaiit  agaioat  an  idiot  or  luaatio  mada  wttli  thesi.  In  later  ttaiea^ 
intoxication  in  one  of  the  partlea  hae  been  held  suiBcient  to  render  the  aontva^l 
▼oidfthle.  Burrett  v,  Buxton«  2  Aik.  Vt  Rep.,  167.  And  it  ia  ahnoat  nonsenae  tp 
Mj,  that  it  might  be  arolded  by  thia,  and  not  by  idlocj  or  lunacy.  The  law  ia,  that 
oveiy  mcth  marriasa  ia  ^roid  oh  InMOf  and  no  aantenee  of  ayoidance  ia  abaohitalj 
neoMMiy.  2  FhOUmoie'a  E.,  18^  98*  But  for  the  pnrpoaa  of  elewlj  asoertabiing 
vbether  aiioh  canae  eodat^  and  to  avoid  the  haaard  of  anmilling  what  miglit  poaal* 
bij  be  a  legal  marriage,  a  tribunal  to  declare  it  void  should  exist  For  this  reaaoo, 
suits  to  annul  auch  marriages  have  often  been  instituted  in  the  spiritual  covrta  in 
SBfiiaad.  9  Keaf  a  Oom.,  t6,  and  oaees  there  cited. 

When  a  sarrii^  oeivnion^  is  partaned  while  ooa  of  the  partlea  ia  inaane  fron 
^dkim  ^rmim»f  the  maniago  ia  void.  ClBiiieat  v.  Hattiaoo,  3  Pick.,  99;  True  t, 
^uuwy,  I  N.  H.,  62.  And  a  valid  marriage  cannot  be  coQtr»qted  by  a  lunatic  cat 
nuane  person,  except  during  ludd  intervals ;  but  mere  weakness  of  mind,  unless  it 
UKmnt  to  derangement,  ia  not  sufficient  to  avoid  a  marriage.  Bawdon  «.  lUiwdoB, 
M  AW,  065;  Oole  v,  Oole,  i  Sneed  (Teon.),  67. 
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him,  why  is  he  not  bound  by  all  other  oontracts  to  whidi  he 
consents  ?  If  his  want  of  understanding  be  such  that  he  ooght 
not  to  be  bound  by  other  contracts,  neither  ought  he  to  be  boand 
by  his  contract  of  mairiaga 


[•202]  •  CHAPTER  XVL 

Of  Lawful  and  Unlawful  Mabbiaobb.     Of  Diyobcb  usd 

Aldcont. 

From  the  statute  82  Henry  YHI,  we  are  to  learn  who  may  inte^ 
marry.  That  statute  declares  that  no  prohibition,  God's  law 
excepted,  shall  impeach  any  marriage  without  the  Levitical 
degrees.  This  statute  amounts  to  a  declaration  that  a  marriage 
betwixt  the  parties  who  are  so  nearly  related  as  to  be  within  the 
Levitical  degrees  of  kindred,  is  not  a  valid  marriage.  So,  too, 
all  marriages  forbidden  by  the  law  of  God  are  invalid  But 
what  marriage  is  there  forbidden,  the  statute  does  not  inform. 
So  that  it  is  only  from  the  adjudications  of  courts  that  we  can 
learn  what  marriages  are  considered  as  forbidden  by  the  law  of 
God  to  which  that  statute  alludea  The  courts  have  determined 
that  the  marriages  forbidden  by  that  statute  are  the  following: 
1st  A  second  marriage,  where  there  has  been  a  prior  marriage 
to  another  person,  who  is  then  alive ;  2d.  Where  there  has  been 
a  prior  contract ;  and,  Sd.  Where  there  is  imbecility.  Whenever 
a  marriage  is  invalid  by  reason  of  any  of  the  causes  mentioned, 
they  are  considered  as  husband  and  wife  until  divorced ;  except 
in  the  case  of  a  second  marriage,  where  there  has  been  a  prior 
marriage  to  another  person  who  is  then  alive.  In  this  case  the 
second  marriage  is  considered  as  absolutely  void,  and  there  is  no 
necessity  of  a  divorce ;  and  the  parties  are  not  considered  as 
husband  and  wife  de  facto.  Relationship  by  affinity  is  as  much 
r*9n«n  ^'^^d®^^  within  the  Levitical  degrees  as  by  oonsangui- 
*•        •'  nity.*    The  husband  is  related  to  all  the  blood  rektiona 
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of  the  wife ;  and  so  the  wife  to  diose  of  the  husband.    Bat  the 
blood  relations  of  the  husband  are  not  related  to  the  blood  rela* 
tions  of  the  wife.    So  that  John  and  Samuel  Stiles,  two  brothers, 
may  marry  Sally  and  Betsey  Bowe,  two  sisters.    Or,  if  J.  S. 
should  marry  Polly  Gamp,  and  Sally  Stiles  his  sister  should 
many  Thomas  Jones,  and  John  and  Sally  should  both  die,  Tho- 
mas and  Polly  might  intermarry.    From  a  great  variety  of  cases 
in  which  it  has  been  adjudged  that  the  relationship  was  within 
the  Levitical  degrees,  and  also  that  it  was  without,  it  may  be  &irly 
inferred  that  all  marriages  related  in  the  ascending  or  descending 
line  are  forbidden.    That^  in  the  collateral  line,  computing  by  the 
civil  law,  the  prohibition  does  not  extend  beyond  the  third  degree 
of  kindred.    This  computation  is  made  by  beginning  with  one 
of  the  parties  and  counting  up,  in  the  ascending  line,  one  for  each 
ancestor,  until  you  come  to  the  common  ancestor  of  both  parties ; 
then  counting  down,  through  the  ancestor  of  the  other  party, 
until  you  reach  the  party.    And  if  it  be  found  that  the  number 
of  degrees  exceed  three,  the  parties  may  marry,  as  not  being 
within  the  Levitical  degrees.     For  instance,  John  Stiles  marries 
Ann  Stiles,  daughter  of  his  brother  Thomas.    Is  the  marriage 
valid  ?    Try  it  by  the  rule  laid  down.    From  J.  Stiles  to  his 
father  Beuben  is  one  degree ;  Beuben  is  the  common  ancestor  of 
John  Stiles  and  Ann,  being  the  &ther  of  John  and  grand&ther 
of  Ann.    Count  down,  then,  from  Beuben  to  Thomas,  the  father 
of  Ann,  which  is  two  degrees;  from  Thomas  to  Ann,  which  is 
three  degrees.    Of  course,  the  marriage  is  invalid,  the  parties 
being  in  the  third  degree.    Suppose  Charles  Stiles  should  marry 
Polly  Stiles:  Charles  was  the  son  of  John,  and  Polly  was  the 
daughter  of  Thomas :  make  the  same  trial  as  before.     From 
Charles  to  John  is  one ;  from  John  *  to  Beuben  is  two ;  r^r^j-x 
Beuben  is  the  common  ancestor  of  both  Charles  and  ••        ■' 
Polly.    Count  down,  then,  to  Thomas,  the  father  of  Polly,  which 
is  three :  from  Thomas  to  Polly  is  four.    The  marriage  is  valid, 
for  the  relationship  is  in  the  fourth  degree,  (a)  (1) 

(a)  Com.  Dig.,  097. 

(1)  In  Vermont^  by  express  statute  proTUdon,  marriage  is  forbidden  between 
f&toDB  within  the  third  degree  of  relationship,  either  lineally  or  oollaterally.  B/er* 


31S  S££VS*8  DOMfiffnC  XBL^TIONS. 

It  Im8  beeft  dfltermuied  lint  a  mairiage  with  an  Olegitiiiufle 
nelatiofi  in  the  fiftme  d^rse  ib  invalid.  This  is  lepogtiaiit  to  tlie 
prindpleft  of  the  common  law,  whioh  MoognizAi  no  fdatioiidiip 
which  the  ilkghiBUtte  bean  to  any  penon  bat  his  own  imat. 
^  mMTtj  a  wtfei^s  sister  was  foiUddm  hy  statute,  bot  not  bj  the 


BsbL,  tl,  1899,  ^  tlS.    Ani  a  fiiir  oesAnMlaa  «r  te  sutato  woalA  jMbikfy 
|>H)Mba  MMtMgwIwtirtia^a  wirtitie<if  flipaiiwiini^  or  ^nMrnirting  ftm.  b 
MiiiirhSBettii  and  Hmt  Totk,  nawljr  tli»  mim  strtoto  prnhihitiwn  ezM^  and  tfadr 
fiolAtkMi  is  poniahed  bjr  indictment  and  impriaonment    In  Kew  Toik  it  haa  beea 
beld  lliat  maniagea  between  brothera  and  oaten  Ui  tbe  ooUatend  Sue  wave,  equa^ 
with  tfasae  In  the  lina  of  tMuaagpainSy,  aslawfld  and  void.  W^gkCayai  ai  W%ki- 
Btt%  4  Joka  Gh.  &e^  348;  Baa.  flist,  N.  T^  toL  S,  p.  IM^  «ea:  S ;  B..&,  lla», 
]iSd6,  part  4^  ttL  1,  ^imp.  130.    In  Miohigan  and  Ohio,  maxxii^iea  hatwaeD  nemr 
af  kin  than  fiiat  oouaina  fourth  degree)  are  declared  nnlawAiL  Territorial  act  of 
Michigan,  April,  1832;  Bar.  Stat,  Ohio^  1831.    In  Looisianak  fliarriagea  wiOin  the 
Levfdcal  dogioea  iire  uidawftd  and  toid.  Oivii  Ooda,  atl  1^.    the  praiiae  Mida, 
ixadl^aataieftaBU;  within  which  thia  Union  AmiM  not  tike  plaae^«BDOt,p«' 
hifa,  be  aatiafaatarilf  aaaertained;  but  ao  fiur  aa  mlatiTaa  in  the  aa««dny  or 
deaceading  linaa  are  concerned,  anj  onion  of  thia  kind  between  pemoa  ttuding 
in  them  ia  deaiiy  ohlawftil  and  void;  for  iudi  uniona  can  but  tend  to  confinmd flie 
marital  righta  and  dntiea  With  fhoae  of  pifrentimdofaad,  in  tiieit  Alreet  ae  well  as 
their  remdter  relatlona.    One  atep^  alao^  MWaida  odilattrai  vabtioni^  h  loo  daai^ 
-settlad  to  be  hare  noticed,  ttid  e^en  an  inoaataoaa  oontkexion  betwaab  imda  and 
aieoe  haa  been  held,  upon  high  aathOTitjf ,  to  be  highlj  oftmaiTe  to  the  lam  of 
aooie^,  and  atroni^y  tending  to  the  pollution  of  the  aancti^  of  private  life.  Code 
Juatin.,  6,  8,  3;  Burgeaa  v.  Burgeae,  1  Hagg.  iBcc.  Sep.,  386.    But  the  goenl 
tendewy  oir  afl  «aUghteMd  nstiona  hae  beea  towaH  ttia  awtyn  Ihni^ 
•cf  the  SMtea,  wharo  thia  ia  the  eul^iact  lof  atatate  fagalaiio^  that  linit  hai  ban 
fisad  at  the  *third  degree  of  collateral  relationahip^  and  all  laarriagea  within  tbat  an 
void.    Oeitaintgr  ia  alwai^  moat  important  in  the  law,  and,  for  thia  reaeco,  it  mig^ 
be  unwlae  to  disturb  these  settled  regulatimS;  but,  >»We  tbelfetw  atffi  unBeffled,  it 
would  be  better  to  place  the  limit  one  ewp  fsMtor  ^mH  piaUbaiBttfitgiP 
%^cwaen  all  vekCidnB  staddtaig  wilfahi  the  Iburth  degree. 

The  reaaoaa  before  asaigiied  wanld  seem  to  be  suffioient^  powerAil  t^ainsk  oiar 
•'felatioilB ;  but  anothes^  and  atill  more  poweriul  one^  ezista,  more  appropriate  for  the 
discussion  of  the  physiologist  than  the  lawyer.  See  Combe,  ConifL  of  Msd,  jMMia 

In  II^^^Torich -marriage  is -toid  Wlttn  either  df'Owpaftfes  hss  pretioaBtfMn 
4lVdfted  fdr  his  of  h*  adultery.  Ofet>aQ(y«.iOgied,  H  JT.  F.i(idBanL),  3S3;  Ow 
aey  v.  Sweney,  27  SOrb^  310. 

Under  the  statute  of  Illinois,  allowing  marriagea  "  not  prdilbited  by  the  lavs  of 
Qod,"  a  marriage  of  a  man  with  the  daughter  of  hia  sister  ia  aoidoUe  daring  the 
life  of  the  parties,  but  not  void.  Bonham  a.  'Badgely,  ^'GHlman'R.,  lOS.    A  mairiige 
la  ndt  YoJd,  Vy  the  law3  iX  tBonth  Ostdlha,  HMMaeaa  mole  mod  nieoa.  Bmrtn' 
Berwan,  10  UdL  «q^'S6L 
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Leritieal  law,  tinlisss  the  marrukge  wsb  had  dtiting  the  lifetiine  ^ 
&e  wife*  Pol7i;)Abiy)  Bmong  ttie  Je^ws,  was  itt  cotiatatit  pra^sttee 
nmotkg  the  bM  itoeii,  wfao  Were  ^etisdnguisbed  for  pietj.  U  Vent, 
17.  And  tkiiB  practice  is  aot  ^ndenmed  hjf  the  Hacrcd  wn* 
tera.  (1) 

I  apprehend  that  precontract  is  not  now  «eonridered  tuB  Tendet- 
ing  a  mamage  nulL    &i  Xnae  of  imbesiiity,  it  mmt  be  vudd  as 
attended  die  paxly  pfeviovb  to  tbe  mairriaKge^  to  render  it  invalid, 
and  not  that  wUci^  by  aecidfeat,  miefiPoxtaae  or  infirmity,  aroee 
aftei^ards.    Sii<3h  marriageft  may  be  dissolved  by  a  sent^ce  of 
^varee  in  the  spiiritail  ^sotitls^  ^and  the  Av&fiSb  in  (faese  cases  is 
a  vmeulo  miatrimmii^  by  wUch  the  Isatie  »e  bastardised.    Al- 
though the  law  oonsideM  attsh  ttarrfages  las  good  nntil  there  is  it 
senteoite  of  4it»^(MM^  yet  tite  dlt'dlxse  pi^DHdeisda  upon  t^e  gttrand 
that  ^e  ttia»tage  Is  Vdid  ^b  indtio;  <a)  ^nd  when  sentence  is 
rendcsredl,  the  n^lotiage  is  WtSsiA^Yed  as  Void  db  Mtio.    Bat  if  the 
htabaiid  or  wife  had  died  before  sefttteince  of  <dircErce,  tte  ttt^- 
riajge  oe«Qd  ^<k  lia:ve  ^n  Impeached.    It  will  be  retnenabered 
tha^t^  whetievet  a  diVbtde  is  a  irilryauh  mc^i^monii^  it  is  for  sKMe 
eaiMe  which  ^^idsted  pri6r  to  the  marriajge.  (ft)  '(2) 

The  spiritual  courts  have  power,  also,  to  divorce  for  cstaMb 
l^pcfv^nietft  t6  the  fiaaWii^^,  bwt  the  divon&e^  to  ♦«iich  r»oAKi 

husband  and  wife,  but  does  not  dissolve  tbe  marriage ;  and  the 
parties,  afte^'8tt6hd^vC>ro^  cannot  marry  while  both  part^  are 

M  lBoL,«0{  ftOcf^8B4  0MrttL,9n.  0)  Oo.Lltt^S86;  1  Sdk.,lTl. 

(1)  dee  Cio.  Bliz.,  S6d;  1  Salk.,  121.  And  it  is  made  an  in^otable  offetfde  fh, 
many  dT  the  States  of  the  tJnion.  E.  a  of  ^,  1839,  p.  i4B;  Stat  IT.  C,  17'9'6, 
1800;  dtat  Ohio,  1831;  R  a,  Ifass.,  I83f5;  3  tL  S.,  I7.  t^  139,  681 

())  TbBtB  are,  s^s  Lord  Cokb,  two  kinds  of  diyorces:  one,  a  vineuh  maMndnti; 
nd  the  other  a  tnoMa  M  Aorv.  Dimirtiiim,  dicUuir  a  dkovimdo^  or  (7i«or«mM,  quia 
^trdmerHkHrubuxon,  DiToroes  avinacZofiMiMnonii'arethfise:  oac(«4fn«^,  aaua 
«nfNitoi«kB«ett>Vv<<uiaa,  eauaa  afflmtaUa,  eauaa  eonaangwIniitaHa.  Go.  titt,  236,  a.  tn 
some  of  the  States,  as  Vermont,  New  fork,  AasSachusetts,  Delaware,  Ohio^  !Nofth 
Carolina,  Alabama,  "lllinc^  and  Oonnecticat,  a  divoMe  biay 'T>e  gffatited  oousa  ifnpo- 
tmHa  in  either  of  the  parties.  Tt.  B.  &.,  183^,  322 ;  3  k  a,  K.  f .,  3d  ed.,  233 ; 
Bane's  Abr.,  ch.  48,  art  9,  sea  14;  Benton ».  feenton,  1  Day's  Rep.,  Ill;  !(Uft. 
LawSi  BL,  1833.    Upon  oommon-law  principles,  it  is  olear  that  a  diyoroe  may  be 
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living.  Neither  does  it  deprive  the  husband  of  any  marital  right, 
as  it  respects  her  property,  (a)  He  is  entitled  to  the  usofract  of 
her  real  property ;  and  if  a  legacy  is  bequeathed  to  her,  it  belongs 
to  him.  It  is  true,  however,  that  when  a  husband  has  attempted 
to  sell  a  term  for  years,  which  he  had  in  right  of  his  wife,  equity 
has  granted  an  injunction,  (b) 

When  there  is  a  divorce  a  mensa  et  iharo^  cJimony  is  allowd 
to  the  wife.  If  she  be  injured  in  her  character  or  peraon,  she 
may  sue  without  her  husband,  and  recover ;  and  the  husband 
cannot  release  the  costs,  although  he  is  entitled  to  all  the 
properly  which  comes  to  her,  except  what  she  obtains  by  her 
personal  industry ;  yet  he  cannot  release  the  costs  in  such  case, 
because  they  come  in  lieu  of  what  she  spent  out  of  her  alimony, 
which  is  properly  her  own.  S  Buls.,  264 ;  BolL  Abr.,  343. 

The  causes  for  which  a  divorce  a  Tneyua  e^tAoro  may  be  obtained 
are,  adultery,  cruelty,  and  a  well-grounded  fear  of  bodily  hart 
The  ecclesiastical  courts  are  vested  with  power  to  compel  the 
husband  to  allow  the  wife  maintenance,  which  is  called  alimony; 
and  to  recover  this,  she  can  maintain  a  suit  against  her  husband. 
In  cases  of  divorce  a  mensa  et  thoro,  the  issue  are  not  bastard- 
ized, (c) 

Notwithstanding  the  spiritual  courts  cannot  divorce,  for  8upe^ 
venient  causes,  a  vinculo  matrimonii^  this  is  sometimes  done  fay  an 
act  of  parliament  (cQ  (1) 

(a)  Cro.  Obt.,  4UL                                                 (e)  Oa.  Oul,  4«;  UL,  161 
(»)  Moor,  06S;  Cro.  Oar.,  408.           ,                    (d)  Go.  Litt.,  S85w 
i 

granted  cawa  impoftonHm,   6  Oo.,  9;  Moor,  225;  Dyer,  178,  pL  40;  Ba/s  cue, 

Noj.,  72;  Morris  v.  Webber,  Moor,  pL  366.    As  to  cUyoroes  avincub  genenJlj, 

see  Baooii*B  Abr.,  tit  Marriage  and  Divorce,  F.     In  Vermont,  impotencf  from. 

idiocj  has  been  held  no  good  cause  for  a  divorce.  Norton  v.  Norton,  2  Aik.  Tt 

Bem  188. 

In  Oalifomia)  Indiana,  Ohio,  Iowa  and  Minnesota,  a  divorce  maj  be  granted  fbr 
impotenoy.  Iowa  Laws,  1860,  p.  429,  sea  2534;  1  R.  S.,  Ohio^  1860,  p.  509; 
Statutes  of  Minn.,  1849,  1868,  oh.  53,  p.  463;  OompnedLaws  of  Oalifornia,  1853» 
ch.  116,  p.  371 ;  2  R.  S.  Indiana,  oh.  4^  sec.  7. 

(1)  The  distmction  between  divorces  a  mmm  efthiaro  and  a  vmctfl?  makiavomi  is 
not  kept  up  in  several  of  the  United  States.  Thus,  in  Vermont,  Oonnecticut,  Ohio, 
Indiana  and  South  Carolina,  there  can  be  no  divorce  short  of  a  vincuh  matrimonii; 
but  in  some  of  them,  as  in  Vermont^  the  one  kind  is  g^ranted  for  the  same  as  the 
other,  at  common  law,  as  for  intolerable  severi^  willful  desertion,  adolteiy,  refkM 


The  law  respeqtmg  divorces,  ip  the  State  of  Connecticut,  is  a 
very  different^  sjatem  frpiQ  th^  En^^b  sjstei^.  The  superioF 
court  of  this  3t»tp  is  ve3ted  with  power  to  divorce,  in  four  caspp, 
viz.,  frandulept  .co»triM»t,  Ad^lteiy^  willful  aTjs^pce  for  three  years, 

iDg  to  support  the  wife,  being  of  sai&cient  ability  bo  to  do,  sentence  of  oonfinemeni 
in  the  state  prison,  kc.  Rev.  Stat,  Yt,  1839;  while  in  Louisiana,  Ifassachusetts, 
New  Jersey,  Eentncky,  ICissisaippi  and  Michigan,  diyoroes  q  mmaa  et  (horo  i^re 
granted  for  the  usu^  oonuQon-law  causes.  Savoie  v.  Ignogoso,  7  Louisa.  Rep.,  281 ; 
Mass.  Bev.  Stat,  1836;  Act  of  Mick,  1833;  Lockridge  v.  Lockridge,  3  Dana's  Kj 
Bep^  28;  Holmes  p.  Hohnes,  Walker's  Miss.  Bep.,  474 ;  Ehner's  D|g.,  140.  In 
Venqon^  but  one  kii^d  of  diyproe  being  known,  ai}d  that  fh>m  the  boi^d  of  matri- 
monjf  it  of  course  bars  t}ie  wife  of  dower;  buf^  hy  the  common  la^,  a  divorce 
a  mculo  does  not  l^  her  dower,  or  put  an  end  to  m^  right  of  either  with  regard 
to  the  properfrf  of  ^e  other.  Powell  v.  Weeks,  N07.,  108 ;  Lady  Stowell's  case, 
Godb.,  145.  But  }fj.  Hargjraye,  jn  1^  note  t9  Co.  Litt,,  32,  ^  says  that,  according  to  > 
BoQ0'8  report  of  the  last  case  (Roll.  Abr.,  tit  Bar.  k  Fep.,  voL  1,  p.  684),  it  w^s 
adjudged  that  the  divgroe  for  adultery  w^  a  b]|r  of  dower,  and  Lord  Thublow  is 
reported  to  have  said,  in  the  debate  in  the  House  of  J^rds  vppn  Shadwell's  divorce 
bil],  thal^  in  a  divorce  q  mmaa  ^  (l^orp  fpr  adultery,  a  wonyai^  forfeits  her  dower. 
Woodf.  Pari  Eep,  toJ.  2,  p.  339. 

Is  Vermont,  w^ien  an  action  is  brought  for  diYorQe,  for  (^uses  which  accrued  in 
soother  State,  the  fibellant  must  have  been  a  resident  of  Vermont  for  three  years. 
Gompfled  Laws  of  Yt,  1860,  p.  398. 

The  causes  for  a  divorce  a  vmcuto,  m  Iowa,  are,  impotence ;  a  former  husband  or  - 
wife  living;  adultery;  (desertion  for  two  years;  conviction  of  felony  after  mar- 
riage ;  habitual  drunkenness ;  and  inhuman  treatment  Iowa  Laws,  Revision  of  1860^ . 
p.  429.    And  the  parties  divorced  may  marry  again.    In  Miimesota,  the  causes  for 
divorce  a  vinado  are,  adultery;  impotency;   imprisonment  in  the  penitentiary;. 
wiDful  desertion  for  one  year;  cruel  treatment  by  either  of  the  other;  habitual  > 
drunkenness  for  one  year  next  preceding  the  bringing  of  the  action.    And  when  < 
made  ftally  to  appear  that  they  cannot,  for  amy  other  reason^  live  peaceably  and : 
happ&y  together,  and  that  their  welftune  requires  a  separation.  Statutes  of  Minne- 
sota, 1849,  1868,  cfa.  68,  sea  1.    In  Indiana,  the  causes  of  divorce  are,  adultery; 
impotency;  abandonment  fin*  one  year;  cruel  treatment  of  eiliier  party  by  the 
other;  h^tual  drunkeimess  of  either,  or  t^e  faOure  of  the  husband  to  make  rea- 
sonable provision  fbr  his  ftunily ;  ocmviction  of  an  iafittnous  crime;  and  cmy  eOwr 
fonte  for  whidi  the  cout  dudl  deem  it  proper  that  a  divorce  should  be  granted. . 
2  R.  &,  ch.  4,  sec.  1.    In  Mtssieeippi,  a  divoroe  a  fomcnJb  may  be  granted  after  the 
parties  have  lived  separate  under  a  divorce  a  fneaM  «l  iharo  for  three  yeara,  to  ti^ 
party  who  obtained  such  fomer  divorce.  Laws  of  Mise.,  1868,  eh.  t8,  p.  18$.    In 
Massachusetts,  in  ad^tkm  to  the  ordinary  eauees  for  i(  divorae,  the  statute  provides 
that,  when  either  party  has  separated  from  the  ethw  wHfaent  hte  or  her  consent, 
end  united  with  a  religious  sect  or  society  that  professes  to  believe  the  relation  of 
husband  and  wife  void  or  mdawftil,  and  has  continued  with  sueh  seet  three  years, « 
41 
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r*20fll  ^  ^  ^^  neglect  of  all  *  conjugal  duties,  ana  seven  yearf 

■^  absence,  unheard  o£    In  the  last  case,  however,  it  has 

been  holden,  that  it  was  not  necessary  that  a  divoroe  should  be 

had,  to  entitle  the  party  to  marry  again ;  the  law  proceeding  opon 


reftunng  daring  that  time  to  oohabit  with  the  porty^  who  has  not  united  witii  toeh 
Beet  or  society,  a  divorce  may  be  granted.  General  Stat,  lCas&,  1860,  p.  632,  tec  & 
The  onlj  gronnds  of  total  divoroe  in  Geoigia  are  those  recogniEed  bj  the  oomnMn 
law :  pQBContract,  oonsangulnity,  afBnity  and  oorporeal  infirmity.  Head  9.  Head,  2 
E:eU7, 191. 

It  was  held  in  Pennsylvania  that  it  was  not  a  defense  to  a  bill  for  divorce  for  fts 
cause  of  adultery,  that  the  wife  committed  the  offense  while  insane.  Matddn  t. 
Matchin,  6  Barr.  (Penn.),  332.    But  the  contrary,  a  much  more  reaaonaUe  doebio^ 
was  held  in  Wray  tr.  Wray,  Id  AUl,  622.    On  divorce  for  adultery,  in  New  Yoik, 
when  the  husband  is  the  guilty  party  the  wife  is  not  barred  of  her  dower,  hut  wfaa 
she  is  the  guilty  party  she  is  barred.  Wait «.  Wait^  4  Comst  (N.  T.X  95.    Held  in 
Alabama  that  a  decree  of  divoroe  a  vinculo,  in  favor  of  the  wife,  defeats  and  deter 
mines  all  the  rights  and  interests  of  her  husband  in  and  to  her  lands,  and  abo  the 
rights  of  others  dalming  under  a  mortgage  executed  by  him,  and  reetoree  her 
rights  predsely  as  if  her  husband  had  died.  Boyldn  «.  Bain,  28  Ala.,  331    Impo- 
tence, in  order  to  constitute  a  ground  of  divorce,  must  exist  at  the  time  of  tha 
marriage,  and  must  be  incurable.  Bascom  v.  Bascom,  5  Foster  (N.  H-X  ^^^i  ^^"^ 
v.  Ferris,  8  Conn.,  166. 

Held,  that  the  courts  of  the  State  have  jurisdiction  to  grant  a  divoroe  wbeaerer 
the  complainant  is  domiciled  within  the  State  where  the  action  is  brought,  tlibaa^ 
the  marriage  and  cause  of  divorce  occurred  elsewhere,  and  although  the  defendast 
has  never  been  in  the  State  or  been  served  with  process.  Hubbell  v.  HubbdL  3 
Wis.,  662 ;  GUeason  v.  Gleason,  4  id.,  64    And  publication  of  notice,  in  a  suit  for 
divorce^  was  held  sufficient  service  on  the  absent  defendant  to  give  jurisdictioB 
.without  issuing  a  summons.  Green  «.  Oreen,  7  Ind.,  113.    But  in  Pennsylvania,  if 
■the  marriage  took  place  in  a  foreign  country,  and  the  defendant  never  lived  in  that 
State,  a  divoroe  cannot  be  granted.  Bishop  v.  Bishop^  3  Penn.,  412.    Under  the  ace 
concerning  divorces,  in  GaUfomia  (Laws,  37 IX  declaring  that  an  applicant  must  bave 
resided  in  the  State  six  months  immediately  preceding  the  application,  the  wile's 
rendence  is  of  no  importance,  provided  the  husband  has  resided  in  the  State  ^ 
requisite  length  of  time.  Eashaw  v.  Eashaw,  3  OaL,  312 ;  see,  also,  WHoox  9.  Wit- 
cox,  10  Ind.,  436.    Under  the  laws  of  Missouri,  a  petition  for  divoroe  must  be  ^ 
missed  unless  the  applicant  is  a  resident  of  that  State.  Kruse  «.  Erase,  25  Mis.,  61 
In  Massachusetts  it  was  held  that  a  decree  of  divoroe  a  vmctiio,  obtained  in  aooder 
^State,  between  parties  residing  in  that  State,  for  a  cause  wtddtk  would  not  be  a 
cause  of  divorce  hi  that  State,  and  at  the  suit  of  a  party  who  went  into  the  other 
^State  for  the  purpose  of  obtaining  it,  was  void  in  Massachusetts,  even  if  the  other 
party  appeared  and  answered.  Chase  v.  Chase,  6  Gray  (Mass.),  167.    And  in  N^w 
York,  where  a  man,  behig  a  resident  of  that  State,  having  a  wife  who  alao  residM 
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the  ground,  that  the  person  so  not  heard  of,  for  seven  years,  is 
dead.  (1) 


tbere,  goes  to  another  State  and  obtains  there  a  divoroe  without  anj  servioe  hj 
prooefls  upon  or  notice  to  her  or  anj  appearance  hj  her,  such  decree  is  Yoid  and 
unavailing  for  any  purpose  whatever.  McOrifTert  9.  McQrifrert,  30  Barb.,  69 ;  Yis- 
cber  f .  Ylflbher,  13  id.,  643 ;  Borden  «.  Fitch,  16  John.,  121.  It  was  held,  in  Coble 
V.  Ooble,  2  Jones'  Eq.  (N.  0,\  392,  that,  for  a  divorce  for  orwHiy^  no  actual  violence 
was  necessary,  but  a  false  charge  of  infidelity  to  her  marriage-yow  or  a  refusal  to 
recognize  her  as  his  wife.  See,  also,  Pinkard  v.  Pinkard,  14  Texas,  356.  In  a  suit 
by  a  wife  against  a  husband  for  a  separation  on  the  ground  of  cruelty,  nothing  in 
the  answer  will  be  considered  as  impertinent  which  tends  to  show  the  conduct  of 
either  towards  the  other.  Hopper  v.  Hopper,  11  Paige,  46. 

See  the  following  cases  on  cruelty  as  a  cause  of  divorce  generally :  Breinig  v. 
Keitzler,  23  Penn.,  156;  Eahbach  v.  Eahbach,  23  id.,  343;  Brown  v.  Ackroyd,  34 
Eag.  L.  k  B.,  214;  David  v.  David,  2*7  Ala.,  222 ;  Bowers  9.  Bowers,  19  Mis.,  361 ; 
Hooper «.  Hooper,  19  id.,  865;  Hannon  v.  Harmon,  16  Hi,  86;  Shaw  v.  Shaw,  17 
OomL,  189;  lUchards  v.  Bichards,  1  Grant's  Oases  (Penn.X  389 ;  Everton  9.  Erer- 
toD,  6  Jones  (N.  0.),  202. 

(1)  Willfnl  desertion,  or  unheard  of  absence,  special  by  statute  provisions  will  be 
a  Buffident  cause  of  divoroe  in  many  of  the  United  States.  See  statutes  of*Oon- 
necticat,  Indiana,  Illinois,  Hentucky,  Maine,  Massachusetts,  Michigan,  Mississippi, 
Missouri,  New  Hampshire,  New  Jersey,  North  Carolina,  Ohio,  Pennsylvania  and 
Yermont  In  some  of  them,  as  New  Jersey,  Massachusetts  and  Maine,  willful  deser- 
tion for  five  years  will  be  sufficient  to  authorize  the  decree.  Stat.  Maine,  1809 ; 
JiiA  Mass.,  1838 ;  da  New  Jersey,  1820. 

In  Michigan,  Iowa  and  Missouri,  desortion  for  two  years  is  sufficient  for  a 
divorce.  Compiled  Stat  of  Mich.,  185*7,  ch.  108,  p.  964;  Iowa  Laws,  1860,  p.  429, 
Bee.  2534;  R.  8.  Mis.,  1845,  ch.  53,  p.  426.  In  Mississippi  and  California  desertion 
for  three  years  is  sufficient.  Revised  Code  of  Miss.,  p.  333,  Art.  11 ;  Comp.  Stat, 
of  GaL,  1853,  ch.  116,  p.  371.  In  Minnesota  and  Indiana^  willful  desertion  for  one 
year  is  sufficient^  Stat  of  Minnesota^  1849,  1868,  ch.  63,  p.  463 ;  2  B.  S.  of  Ind., 
ch.  4,  sea  7.  In  New  York,  the  abandonment  of  the  vnfe  by  the  husband,  and  his 
refusal  or  neglect  to  provide  for  her,  is  a  cause  of  divoroe  a  mensa  et  thore^  3  B.  S., 
5th  ed.,  p.  238.  Where  a  husband  absents  himself  fh)m  his  wife  for  the  space  of 
five  years,  without  being  known  to  her  to  b&  living  during  that  period,  and  she  then 
marries  another  person  in  good  faith,  supposing  her  former  husband  to  be  dead,  her 
second  marriage  will  be  void  only  ttom  the  time  its  nullity  shall  be  pronounced  by 
a  court  of  competent  jurisdiction.  Cropsey  v.  McKinney,  30  Barb.,  49.  Held  in 
WiMonan,  that  to  enable  a  husband  to  obtain  a  divorce  on  the  ground  of  desertion, 
for  the  reason  that  his  wife  refused  to  remove  with  him  from  one  state  to  another, 
he  must  show  that  her  refusal  was  wireoMnabUy  and  that  his  conduct  was  such 
that  it  would  be  safe  for  his  wife  to  lire  with  him.  Gleason  v.  Gleason,  4  Wis.,  64. 
In  Illinois,  desertion  for  two  years  is  sufficient  for  divorce.  Ashbaugh  v.  Ash- 
Wagh,  17  BL,  476.    Held,  tiutt^  in  Pennsylvania,  the  refusal  of  a  wife  to  acoom- 
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The  construction  of  the  term,  fraadolent  contract^  has,  by  a 
decision  of  the  late  court  of  errors,  been  restricted  to  a  veiy 
narrow  compass,  and  that  only  one  species  of  firand  is  meant 
to  be  the  cause  of  a  divorce,  to  wit :  imbecnlitj,  which  is  no 
where  mentioned  as  a  cause  of  divorce  in  oxu  statute.  (1)  The 
practice  of  the  superior  courts  before  this  deoisioii,  was  very  dif- 
ferent from  this.  True,  indeed,  they  granted  divoroes  for  imbe- 
cility, on  the  ground  of  fraud ;  but  they  also  granted  diyoroes, 
where  the  fraud  was  such  as  would  vitiate  other  contracts.  Ger 
tainly,  if  nothing  more  was  meant  by  the  term,  finaodolent  oon- 
tract)  than  imbecility,  it  is  a  very  awkward  expression,  to  oonvej 
that  precise,  definite  idea,  which  is  affixed  to  the  term  imbecOity, 
If  the  legislature  meant  to  convey  the  same  idea  by  the  teroit 
which  it  ordinarily  imports,  I  apprehend  it  was  a  very  natanl 
provision.    If  it  be  founded  in  justice,  that  the  contracts  wbkilL 

pany  her  hosband  to  a  foreign  land,  was  not  a  deeertion.  Bishop  r.  Biabi^  30 
Penn.,  412.  But  it  was  held,  in  South  Carolina,  that  a  husband  has  a  nght  to 
establish  his  domicil,  without  the  consent  of  his  wife,  in  anj  part  of  the  worid,  v^ 
it  is  the  duty  of  the  wife  to  foUow  him.  Hair  v.  Hair,  10  BidL  Bq^  163.  Thoo^ 
a  wife  desert  her  husband  without  cause  for  a  few  months,  jet^  if  she  go  back  and 
oonfees  the  wrong  and  offer  a  return,  and  request  admission  agun  into  the  faioSr, 
and  he  refhses,  and  for  five  years  neglects  to  make  provision  for  her  support,  this 
constitutes  a  desertion  on  his  part,  for  which  she  may  sustain  a  Hbel  for  ^roree. 
FeUows  V.  Fellows,  31  Maine,  342.  Where  a  wife  obtained  a  diyoroe  m  New  ToHl 
and  subsequently  the  husband  went  to  Michigan  and  obtained  a  divoroe  a  wuuh  gd 
a  charge  of  willM  desertion ;  the  wife  not  having  appeared,  nor  having  notice  except 
by  publication  in  a  newspaper  of  that  state,  the  divoroe  was  held  a  nalllt7.  Visd)£r 
9.  TiBcher,  12  Barb.,  640.  Willful  neglect  without  desertion  is  agroundof  diToroi 
in  California.  Washburn  v.  Washburn,  9  OaL,  4t5.  A  libel  for  divoroe  on  aocooot 
of  abandonment  and  reftisal  to  oohabit,  should  contain  in  some  form  an  allegatiofii 
that  the  abandonment  and  refusal  continue  up  to  the  time  of  filing  the  bilL  Em- 
ball  v,  Eunball,  13  N.  H.«  222;  Davis  v.  Davis,  37  Ibid.,  191. 

(1)  In  Okip,  divoroes  may  be  granted  in  case  of  fraudulent  contract  in  otiier  csBes 
than  the  one  mentioned^  the  text  1  R.  &,  1860,  ch.  37,  p.  609.  For  proviaooa 
of  the  statutes  of  difiR^n^  states  in  regard  to  impotency  and  other  causes  of  divoroe, 
see  note  to  maiginal  page  2p^. 

In  New  Yorlc,  previous  to  the  revision  of  the  statutes,  corporeal  impotence  vas 
held  not  to  be  a  sufficient  ground  for  granting  a  bill  of  divorce.  Bortiav.  Buitia,  1 
Hopkins'  B.,  667.  But^  by  the  Bevised  Statute^  physical  incapacity  is  made  » 
ground  for  divorce,  if  suit  is  brought  within  two  years  after  the  marriage.  3  & 
8.  6ih  ed^  ch.  8,  pp.  233,  236. 
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rapeot  ordinaiy  matten,  should  be  treated  as  void,  when  obtain- 
ed by  fraudulent  praotioes,  why  then  should  a  oon tract,  the  most 
important  that  can  be  entered  into,  be  deemed  inviolable,  when 
obtained  by  such  firaudulent  practices  7 

A  man,  by  the  foulest  fraud,  gets  into  possession  of  the  pro 
perty  of  his  aeighbor.  By  a  contract  thus  basely  obtained,  it 
not  only  renders  the  contract  void,  but^  in  many  instances,  is  a 
felony.  The  common  sense  of  mankind  must  revolt  at  the  idea, 
that  when  a  maoi  by  the  same  abominable  fraud,  obtained  the 
pereon  of  an  amiable  woman,  and  her  property,  that  the  law 
8hoald  protect  such  contract,  and  give  it  the  same  efficacy  as  if 
fiurly  obtained.  The  truth  is,  that  a  contract  which  is  obtained 
*  by  fraud,  is,  in  point  of  law,  no  contract.  The  firaud  r«oA7i 
blots  out  of  existence  whatever  semblance  of  a  contract 
there  might  have  been.  A  marriage,  procured  without  a  con 
tract,  can  never  be  deemed  valid.  There  is  no  more  reason  foi 
sanctioning  a  marriage  procured  by  fraud,  than  one  procured  by 
force  and  violeooa  The  consent  is  as  totally  wanting  in  view 
of  the  law,  in  the  former,  as  in  the  latter  case.  The  true  point 
of  light  in  which  this  ought  to  be  viewed,  I  apprehend,  is,  that 
the  marriage  was  void,  ab  initio;  but  it.  is  necessary  to  have  a 
divorce  by  the  court,  since  the  marriage  has  been  celebrated,  that 
all  eoneemed  may  be  apprised  that  such  marriage  has  no  effect 
Upon  the  same  principle  that  chancery  decrees  contracts,  unfiiirly 
obt^ned,  void,  all  the  apprehension  that  is  created  in  the  mind 
of  conscientious  men,  of  the  illegality  of  separating  husband  and 
wife,  is  dissipated.  If  this  view  be  correct,  for  they  never  were 
hosband  and  wife,  one  essential  ingredient  to  the  oontraet  is  want- 
ing, viz.,  consent. 

In  the  case  of  adultery,  it  may  be  proper  to  remark,  that  it  is 
the  adultery  known  to  the  common  law,  as  understood  in  the 
spiritual  coarta  in  England,  which  furnishes  cause  for  divorce; 
which  is,  where  a  maitied  person  has  illicit  commerce  with  any 
person.  It  is  not  material  whether  the  person  with  whom  the 
offense  be  committed,  is  single  or  married ;  which  is  a  more 
extensive  offense  than  the  adulteiy  punished  by  our  statute, 
which  does  not  punish  the  offense  of  illicit  commerce  as  adul- 
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terj,  unless  committed  bj  or  with  a  married  woman.  Wbe&i 
divoroe  takes  place  for  this  offensci  the  wife  is,  on  the  death  of 
the  husband,  entitled  to  her  dower,  if  her  husband  be  the  fiiiiltj 
party.  (1) 


(1)  liarriagey  in  all  Oatholio  ooantriM)  is  oonadBrod  as  a  aacmiien^  and  in  um 
of  them,  can  be  dissolved  for  the  adultery  of  either  party.    3  KeDt's  Oool,  UZ, 
and  authoritieB  there  dted.    Bat  with  few  ezoeptionB,  all  oountriea  and  states  gor- 
emed  bj  the  oommon  law,  authorize  the  granting  of  the  bill  for  tiiis  canse.    To  i 
proposition  so  fiuniliar  to  eyeiy  lawyer,  it  is  not  here  deemed  neoessary  to  dtoakog 
array  of  authoritieB.    The  doctrine  held  hi  New  Yorlc  prior  to  1787,  was  that  diB 
marriage  oovenant  oould  in  no  case  be  legally  dissdlTed,  but  the  first  infractkn  of 
this  rule  by  the  legislature,  was  to  authorise  the  granting  a  divoroe  for  adultoj 
Stat  N  Y.,  1787.    Although  now  it  does  not  foDow  that  a  divorce  win  be  grmted 
for  this  canse  upon  application  of  either  party.    The  application  must  oobm  froo 
the  mnooent  party,  and  may  at  any  time  be  defeated  by  showing  a  ooReeponfiog 
infideli^  on  the  part  of  the  other.    In  Sooth  Carolina,  it  is  said  that  no  instuot 
can  be  found  of  a  divorce  granted,  either  by  sentence  of  a  court  of  justice  or  act  of 
legislature  since  the  Bevolution.  S.  0.  Bq.  Bep.,  VoL  1.    These  are  beiie?ed  lobe 
Hie  only  exceptions  to  the  oommon  law  rule,  though  a  few  others  may  exist   It  is 
also  well  settled  that  a  divorce  for  adultery  d^  not  forfeit  the  dower  of  tte  vifo^ 
wiiere  the  husband  is  the  adulterer.    Baa  Abr.  tit.  Marriage  and  Divoroe^  F.  Awk, 
chap,  m^  in  notes. 

Moyler  v.  Moyler,  11  Ala.,  620;  Wait  v.  Wait,  4Gomst  (N.  Y),  95.  In  a  suit  for 
a  divorce  on  the  ground  of  adultery,  the  allegation  of  adulteiy  may  be  proved  bj 
circumstances.  Van  Epps  v.  Van  Epps,  6  Barb.,  320.  The  guil^  paitr  cansot 
marry  again.  Oropsey  v.  Ogden,  11  N.  Y.  (1  Kem.X  228.  And  after  a  divoroe  for 
adultery,  the  marriage  contract  is  at  an  end,  and  if  the  guilty^  party  marries  agva. 
he  is  not  within  the  statute  against  bigamy.  But  such  marriage  is  prolubited  bj 
statute  in  New  Yoric,  and  the  guilty  party  so  marrying  is  guU^  of  a  nuademeaoor. 
People  V.  Hovey,  6  Barb.,  117.  If  a  wife  leaves  her  husband  and  refuses  to  live 
with  him  without  suf&dent  cause,  and  he  afterwards  lives  in  adulteiy,  this  is  no 
cause  for  granting  her  a  divorce.  Foy  «.  Foy,  13  Ired.,  90;  see,  also,  Gray  v.  6ny» 
15  Ala.,  779.  The  offense  of  adultery  consists  in  sexual  intercourse  bj  a  mimed 
person  with  any  one  not  his  or  her  wife  or  husband,  Helfiich  v.  Oommoniresltb, 
83  Penn.,  68. 

A  very  foolish  reason  seems  formerly  to  have  been  asdgned  at  oommon  Uv.  vfay 
a  divorce  a  vinctUo  oould  not  be  granted  for  adultery.  It  was  that  the  spiritoil 
court  could  not  divorce,  a  wnctdOf  for  any  cause  arising  subsequent  to  the  maniage^ 
and  in  fact  that  they  were  utterly  powerless  as  to  granting  such  divoroes,  for  they 
could  only  be  granted  for  such  causes  as  rendered  the  marriage  void.  a(  n&io,  so 
that  in  fact  the  decree  was  a  mere  sentence  of  nullity.  The  legislature  freqeeatiy 
wholly  dissolved  the  cor^ugal  union  for  adultery,  and  has  often  gone  bo  &r  as  to 
bastardize  the  issue  bom  after  a  certain  time  prior  to  the  passing  of  the  act,  aad 
though  it  sometimes  made  provision  for  the  wife,  whose  conduct  had  called  forth  its 
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In  the  case  of  three  years'  willful  absence,  it  has  been  held,  that 
if  a  husband  turns  his  wife  out  of  doors,  and  so  abuses  her, 
that  she  cannot  live  with  him  safely,  and  she  *  departs  p^j^^^-. 
from  him ;  that  this  is  not  a  willful  absence  on  her  part,  ^  ^ 
bat  that  it  is  so  on  his. 

In  all  the  cases,  in  which  the  superior  court  in  this  state  have 
jurisdiction  in  matters  of  divorce,  the  divorce  is  a  vinculo  matri- 
monii; and  in  none  of  them  is  the  issue  bastardized.  The  court, 
when  they  divorce,  on  account  of  the  fault  of  the  husband,  hath 
power  to  assign  to  the  wife  forever,  part  of  the  husband's  estate, 
not  exceeding  one-third,  whether  it  is  real  or  personal  property. 
This  is  done  when  personal  property  is  assigned,  by  making  out 
a  schedule  of  the  property,  especially;  and  the  court  decrees 
that  such  particular  articles  shall  belong  to  the  wife ;  and  this 
decree  vests  in  the  wife  an  indefeasible  property  in  such  articles. 
If  the  husband's  estate  be  in  money,  so  that  there  can  be  no  spe* 
cifio  assignment,  the  court  ascertain  the  amount  of  the  property 
in  the  b^  manner  they  can,  and  then  decree  that  the  husband 
pay  the  wife  such  a  sum,  and,  on  failure,  lay  him  under  a  penal- 
ty, which  penalty  will  be  recovered  in  the  common  law  courts, 
and  is  not  liable  to  be  lessened  by  any  decree  in  chancery.  If 
Bofficient  personal  property  cannot  be  found,  the  court  assigns 
some  particular  piece  or  pieces  of  real  property,  belonging  to  the 
husband,  by  metes  and  bounds ;  which  assignment  vests  a  fee 
simple  of  such  lands  in  the  wife,  which  no  way  affects  the  right 
of  dower  in  the  innocent  wife.  In  the  case  of  adultery,  the  first 
is  given  to  her,  for  her  maintenance  during  the  life  of  her  hus- 
band ,  and  the  latter  is  expressly  allowed  to  her  by  statute. 

Mxm,  yet  where  the  case  was  of  a  very  atrocious  nature,  it  left  her  whoUy  at  the 
mere/  of  the  injured  hnshand.  See  ShadweU's  Divoroe  BiUs  in  1796,  and  WoodC, 
P^  Bep.,  ia  supra.  In  the  debaie  upon  Mr.  ShadweU's  bOl,  Lords  Thublow, 
LoueHBOBOUOH  and  Gbshtillb  expressed  a  strong  desire  to  have  the  subject  of 
<iivoroe,  propter  aduttariam,  submitted  to  the  disposition  of  some  regular  judicial 
ooortt  where  the  crime  and  the  provocation  to  commit  it,  could  be  carefullj  balanced 
and  investigated  with  the  temper,  deliberation  and  caution  that  ought  to  accompany 
such  a  deliberation.  Upon  this  suggestion  many  of  the  American  States  seem  to  have 
Mited,  and  in  several  of  them  the  libel  is  directly  brought  before  the  supreme  judi- 
cial tribunal,  which  is  invested  with  all  the  necessary  powers  to  a  complete  and  equi^ 
(able  investigation  of  all  the  attending  circumstances. 
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MarriageB  Within  the  Le^itical  degracB  tfe  prohibUed  hf  ona 
law,  and  are,  ituieed,  afaK^atelj  roid ;  the  iarad  of  whieh  butfii- 
ages  are  illegttitdate,  without  the  inietteUiktk  of  a  dirotfee.  A 
divorce  10  aerer  hfUi  is  Biich  a  caee ;  the  Mrtote  having  in  ex- 
press terms,  rendered  it  impossible,  that  pettoote,  tdaied  within 
the  LeyiticCd  degreed^  shotilcl  ♦  intermaity.  There  ii 
^  -'  one  ezeeptitHi  ttiade  bj  the  itafeale:  The  hisband  mftf 
ariarry  the  sister  of  his  deoessed  wifei 

Whenever  any  other  eaiM  for  a  ^vonee,  than  thoae  befoft 
mentioned,  oists,  appK^btion  is  to  be  made  to  the  kgidatare; 
and  it  is  no  oneiHiunon  thing  iot  them  to  divdied  for  eroelty,  afid 
a  well  gtouiided  fear  of  hfb,  limb,  of  some  great  bodllj  hitil 
The  legislature  divofee  d  irincub  moOrimonU^  or  a  mantA  el  Aor^ 
as  they  jadge  most  proper.  They,  also^  when  they  deem  it 
proper,  allow  the  wife  aMmany.  (1) 

When  alimony  li  given  to  the  ^voroed  Wife,  it  does  not  affia^ 
<tfedit(»s ;  bat  the  husband  is  personally  liabla 

When  a  wife  is  separated  from  her  husband,  M  atiooimtd'  hil 
^Tneltjj  ehaneery  will  decree  alimony*  (a) 

In  England,  when  there  is  a  divorce  for  the  ctmse  Of  acttdtei^, 
it  is  only  a  divoroe,  A  mema  ei  thoro;  and  Neither  tiie  rights  of 
the  husband  nor  wifej  10  it  reSpeets  property,  ejcdept  Only  sttoh  ai 

(^ISaoWiilBS;!  AOomiM;  Oi.  Ota^Kl. 


(1)  The  legialatiire^  being  the  fouotain  from  whieh  iaeoee  the  jurisdiction  of  oooiti 
to  divoroe  for  perticiilar  canaes,  may  oi  ODurse  aDnnl  marriagee  for  any  canae  wbidi 
wfli  inddoe  their  meinbei^  to  vote  in  ftivo^  of  amiiillifag  them.  In  niosi  0/ the  Btates; 
Iwwever,  the  ooorta  hate  so  tkdtaif  aa  tmUinited  poWeT  df  gHmtfag  dftortett  ttet  A 
reeort  to  the  kgialAtiire  la  haMiy  ever  neoeesary. 

In  New  Yoric,  to  authorize  a  decree  for  alimooy,  the  court  must  be  saiiafied  thai 
it  ia  aeoeaaaiy  to  ettahliBh  her  just  rights  against  her  husband.  HoOeraiaB  a.  Sol- 
lennan,  1  Barb.t  64;  «ieell «.  Bisseil,  1  BafbL^  480.  Where  «  husband  files tbai 
against  his  Wiib  to  ttdnid  thd  marriage  u|kmi  the  gfound  that  she  had  another  has- 
band  living  at  the  time  <if  her  marriage  with  himi  whidi  is  denied  by  the  wife  ift 
her  answer^  she  is  entitled  to  ad  iMtribi  aUmoi^  and  to  aa  hUowanee  ftfm  the 
eoBopIainant  to  enable  her  to  detfbiid  Hm  suik  North  #.  Norths  1  Bsrbi  Gh^  HI; 
Lynde  9.  Lynde,  S  lUd.^  TS.  Questions  as  to  the  amooat  of  alknoay  to  bB  deene^ 
ace  fo^  the  oontt  atid  nol  (b^tirt  jury.  But  a  direstloii  to  the  Jury  to  find  the  nhn 
of  the  defbndant^  feid  eetato  iHtfa  a  flew  to  the  Amount  oi  aUrnony,  and  to  find 
Hrhat  amount  should  be  aUowed,  and  k  fining  to  that  eflbd  ftimishee  no  grouod  for 
setting  aside  the  verdict  on  the  questioii  of  Adultery.    l%e  finding  on  the  qwstkm 
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h  aoqnited  hf  the  peti^na]  sef  vioed  of  the  wife,  are  affeeted  by 
it;  and  llie  vdfe  Ahall  be  entitled  to  her  dowen  (a) 

In  CJonnectietit)  0Q6h  divoree  is  a  inncti/o  fntantnonii;  and  aU 
tiie  eobdeqnenoee  of  divoroe  take  pliu^  ezoept  that  the  iissue  ard 
not  baetardieed  |  a&d  the  wife,  being  Che  innocent  party,  is  en« 
titled  to  dowef.  (1) 


(a)  Ooi  LIL,  68. 


i^*. 


of  Alinxmy  WW  tMrb  sitfpitiBllge.  ^ftmt  fr.  ^on^  6  Biier,  109.  It  wm  held, 
tint  on  a  mottdli  to  iuiko  in  aUowanM  to  »  Wifb  for  hef  rapport  duriag  the  pen- 
denflf  of  a  suit  fbr  aUinoiv,  the  onJ^  proper  inquiiy  is  into  the  ciicuztistttcM  of 
the  hosband.  It  is  the  imperative  dQt7  of  the  oonrt  to  mi^Ee  a  proyiaion,  unleas 
the  wife  be  liring  in  adultery;  and  evidenoe  to  other  points  will  not  be  admiasible 
on  lodi  tnotbn.  Whitsen  v  Wbltiell,  8  B.  Mon.,  60.  And  in  Bfissouri,  it  Was  held 
that  the  ooitrt  was  tiot  restriotod  to  theinoome  of  the  husband  hi  deoreeing  alihionj* 
Schmidt  v.  8chBidt»  26  Ifiis^  236.  But  the  oontrary  was  held  m  Ghenault  v.  Ohe- 
oaalt)  6  Sneed.  (Tenn-X  248.  Where  a  wife  has  no  separate  support,  she  is  entitled 
to  a  support  and  to  have  her  necessary  oosts  paid  by  her  husband,  pending  prooeed- 
iDgs  i^  a  dlTOfoa  Orarei  v.  Cole,  19  Pmul,  171.  And  under  the  ad  of  1864, 
where  a  husband  obUdna  a  diyoree  ttom  the  bonda  of  matriMonjr  on  the  ground  of 
4tukA  and  barbafooi  treatment  by  his  wilb^  the  oonrt  has  power  to  deorse  aliniany 
to  the  wifok  Bhoc^B  Appeal,  S4  Peanut  238^  But  alimony  is  not  aUowed  to  a  wifll 
who  has  a  ieparato  estate  sufiMent  for  her  subsisteaoe  and  eomfort  Oonverse  fk 
Omreiae,  9  Bich.  Bq.  (&  C),  636^  And  alimony  cannot  be  decreed  before  answer. 
AOen  9,  ABen,  Hempt  (Ark.)^  6&  Held,  that  the  provision  of  alimony  assigned  to 
a  wife  may  be  aherad  by  the  oourt  at  anj  time  during  the  separation.  Rogers  9* 
Tines,  6  Ired^  293.  And  it  was  held  m  Haaen  9.  Haaen,  19  Vt,  603^  tiiat  tempo* 
nrj  ailmoaj  would  not  be  allowed  to  the  wife  to  enaUe  her  to  prepare  her  defenae 
to  a  libel  for  divoree.  In  New  Yorlc,  the  statute  provides,  that  the  oourt  may  re- 
quire the  husband  to  pay  any  sums  necessaiy  to  enable  the  wife  to  carry  on  her 
defense.  3  tL  a,  6th  ed.,  p.  239. 

(1)  It  is  a  settled  principle  in  many  of  the  states,  that  the  wife  never  forfeits  her 
dower,  unleea  by  her  own  act^  as  by  an  adulterous  elox^ement,  Ac.  In  Vermont,  in 
the  case  of  a  divorce,  a  9incuio  matrimonii^  the  alimony  granted  to  the  wife  comes 
in  lieu  of  dower,  and  the  oourt  which  annuls  the  marriage  is  Invested  with  all  the 
necessary  powers  to  secure  to  the  wife  a  reasonable  allowance  out  of  her  husband^s 
eiUte,  and  may  even  call  upon  the  husband  to  disclose,  on  oath,  what  real  and 
pervonal  estate  has  come  to  him  by  the  maniage,  and  what  portion  thereof  still  re- 
ttsite  hi  his  hands.  ReV.  dtat,  Vt,  326. 

A  (Uvorce  wiU  not  be  granted  for  the  adnltery  of  the  wtfb  Where  it  vras  done  by 
the  Ittocittement  of  the  husband.  Pierce  ¥,  Pierce,  S  Pick.,  299;  nor  unless  a  legal 
carriage  be  proved.  Mangue  v,  Hangue,  1  Kass.  Rep.,  240 ;  nor  whete  the  UbeUea 
Was  iaMOM.  Brcadstreel  if.  Broadstteet,  7  Mass.  Rep.,  474.  In  Vermont^  IT  thi 
ISbeOsa  is  insane^  the  oourf  may,  at  any  time  during  the  pendency  of  the  libel,  a|^ 
point  somto  suitable  person  as  guardian,  ad  Htem,  Stat  Yt,  826. 

The  testimony  of  neither  party  is  admissible  in  an  action  for  divorce.  Manohi^ 
42 
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}  In  England,  it  has  been  holdeni  that^  in  case  of  a  diYoroe,  a 
vinculo  matrimonii  which  proceeds  upon  the  ground  that  there 
never  had  been  a  lawful  marriage ;  if  the  husband  were  indebted 
to  the  wife,  before  the  divorce  he  is  still  debtor ;  and  all  tlie 
property  which  he  received  with  her,  belongs  to  the  wife;  yet, 
if  this  property  have  been  by  the  husband  conveyed,  bona  fii^ 
to  others,  the  righta  of  such  third  persons  are  not  affected. 

In  England,  where  there  is  a  divorce,  a  vinculo  moJtarimom^  the 
r*^im  ^^^  cannot  be  endowed;  for,  in  that  country* such 
*■  divorce  is  never  had  only  for  a  cause,  which  rendered 

the  marriage  void,  db  initio.  But,  when  a  divorce  is  granted  for 
supervenient  causes,  it  is  a  menaa  et  thoro  /  as  a  divorce  for  the 
cruelty  of  the  husband;  and  in  such  cases  the  wife  is  entitled  to 
dower,  unless  she  had  eloped  with  an  adulterer.     In  Gonnecd- 


ter  9.  Manchester,  24  Vt,  649.  Under  the  statate  of  New  York  (2  B.  S^  45), 
where  a  wife  sets  up,  in  defense  to  a  bill  for  diroroei  ^e  adultery  of  her  husband, 
the  husband  may  avoid  the  defense  bj  showing  oofttdonation.  IConell  v.  Motrell,  1 
Barb.,  318.  And  the  question  of  oondouation  beoomes  an  some  cases  an  importut 
one.  It  was  held,  that  the  doctrine  of  condonation  is  not  ^>plied  with  so  modi 
strictness  to  the  rights  of  the  wife  as  to  those  of  the  husband.  "Her  waotof 
control  over  him,  the  difficulty  she  may  find  in  quitting  his  house  or  withdrawio; 
ftom  his  bed,  renders  it  not  improper  that  she  should  for  a  time  show  a  patient  for- 
bearance ;"  and  therefore  condonation  ought  not  to  be  implied  against  her  from  the 
mere  fact  of  cohabitation,  af^r  the  discovery  of  the  husband's  criminal  oondod 
Armstrong  v.  Armstrong,  32  Mua.,  279.  Condonation  is  but  a  forgiveness  on  oo&- 
dition  of  subsequent  fidelity ;  in  default  of  which,  the  rights  of  the  injured  party 
aro  revived  as  if  there  had  been  no  condonation.  8.  G. 

Oontinned  cohabitation  is  held  no  bar  to  a  divorce  for  personal  indignities  aod 
cruel  treatment  ACattocks  v.  Oullum,  6  Barr  (Penn.),  464.  Cohabitation  for  a  an- 
gle night,  immediately  succeeding  a  series  of  acts  of  cruelty  by  a  husband  towards 
his  wife,  is  not  such  a  oondouation  as  will  bar  a  suit  by  the  wife  for  a  divorce  from 
bed  and  board,  if  the  husband,  by  the  violence  of  his  subsequent  conduct,  oauge 
reasonable  apprehension  in  her  mind  that  she  can  no  longer  cohabit  with  him  with- 
out imminent  danger  of  suffering  farther  cruelty.  Gardner  v.  Qardner,  2  &raj 
(Mass.),  434.  And  in  Beese  v.  Beese,  23  Ala.,  786,  it  was  held,  that  if  a  wife  stOl 
continue  to  live  with  her  husband  two  years  after  a  gross  act  of  violence  o&  his 
part,  it  will  not  amount  to  a  condonation,  nor  estop  her  from  subsequoitlj  com- 
plaining of  it  in  a  bill  for  divorce.  In  Ifissouri,  in  a  suit  for  divorce  by  the  husband 
against  the  wife  for  drunkenness,  the  wife  may  defend  by  showing  the  adultery  of 
the  husband,  and  if  that  fact  be  found,  a  divorce  will  not  be  granted.  Bjan  c. 
Eyan,  9  Mis.,  639. 
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cut)  the  wife,  in  all  cases  of  divorce,  is  entitled  to  dower,  unless 
she  is  the  hxHty  party.  If  she  be  divorced  for  her  adultery,  she 
cannot  have  dower. 

A  wife  divorced,  a  mensa  ei  ihoroj  is  not  entitled  to  adminis- 
tration of  her  husband's  estate,  nor  to  a  distributary  share  there- 
o£    Pre.  in  Can.,  111.  (a.) 

(<0  Ld.  Bajn  on,  Oro.  BUs.,  906. 


•CHAPTER  XVn.  [*211] 

07  SUHDBT  BtJBJBCrB  WHICH  HAVE  BB£N  OMTITSD  IN  THB  PBEGEDINa 

CHAFTESS. 

1.  Of  Qmtrads  hy  a  Husband  to  settle  on  his  Wife  and  Family  his 

Personal  JEstate. 

In  6  Yes.,  262,  there  is  a  case  where  the  husband  covenanted, 
previous  to  marriage,  to  convey  all  his  personal  estate  to  the  use 
of  himself  and  wife,  for  their  joint  lives ;  and  after  their  decease, 
for  their  children.  At  the  time  of  executing  this  covenant,  the 
husband  was  possessed  of  £6,000.  The  marriage  took  place ; 
and  soon  after  the  marriage,  in  pursuance  of  the  articles,  he  as* 
signed  all  his  personal  estate,  according  to  the  covenant  contain- 
ed in  the  articles.  Soon  after  the  assignment  of  his  personal 
property  he  laid  it  out  in  the  purchase  of  real  estate,  with  a 
view  to  defeat  the  expectations  of  his  wife.  On  the  husband's 
death,  the  wife  filed  a  bill  in  chancery,  to  have  satisfaction  out 
of  the  estate  so  purchased  by  the  husband.  The  chancellor 
decreed,  that  whatever  real  estate  had  been  purchased  with  the 
personal  estate  of  the  husband  which  he  possessed  at  the  time  of 
executing  the  articles,  should  be  conveyed  by  his  heir  to  the  wife. 

Ought  not  the  decree,  in  this  case,  to  have  been  a  conveyance 
to  her  for  life,  with  remainder  in  fee  to  the  children  of  the  mar- 
riage, if  there  were  any?  See5  Ves.,  266,  in  notes;  8  Anst,  882. 
In  that  case,  a  fs^ther  covenanted,  on  the  marriage  of  a  daughter, 
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fchat  he  would  by  will  leave  to  her  an  equal  share  of  his  persona] 

r*2121  ^^^  *  ^^^  ^^^  brother  and  sister.  With  a  view  to 
elude  this  covenant,  the  jGEither  transferred^  in  his  lifelame, 
to  his  son,  a  large  sum  in  stock :  reserving  to  himself  however, 
the  dividends  during  his  life.  The  daughter  and  her  husband 
filed  their  bill  in  chancery,  on  the  death  of  the  fiither,  praying 
for  their  share  of  the  stock  so  transferred.  This  bill  was  rejected 
in  the  Exchequer;  but  upon  an  appeal  to  the  House  of  Lords, 
the  plaintiff  obtained  a  decree  in  their  fevor.  The  Hoose  of 
Lords  did  not  deny  that  the  fkther  might,  by  an  absolute  gifi^  in 
his  lifetime,  have  preferred  his  son  to  his  daughter ;  but  in  tliis 
case  he  reserved  in  his  own  hands  this  stock,  by  taking  the  divi* 
dends  during  his  life;  so  that,  at  the  time  of  his  death,  he  was 
the  owner  of  the  stock  for  all  beneficial  porpoaes ;  of  oouae^  it 
was  bound  by  the  covenant 

Subsequent  to  this  decision,  we  find  a  case  in  8  Yes.,  160.  The 
husband,  before  marriage,  gave  a  bond  to  devise,  convey,  or 
assure,  all  the  persojial  estate  that  he,  during  the  joint  lives  of  him- 
self and  wife,  should  be  possessed  of,  to  the  use  of  himself  and 
wife,  and  the  survivor,  charged  with  the  payment  of  a  sum  of 
money  to  certain  persons,  on  the  death  of  the  survivor.  The 
marriage  took  effbct ;  and  with  his  personal  property,  and  with 
a  sum  borrowed  by  him,  he  purchased  an  estate  oi  £1,600,  and 
laid  out  £dO0  in  building  thereon.  The  money  borrowed  was 
£1,000 ;  but  before  his  death,  he  had  by  payment  reduced  this 
sum  to  the  sum  of  £621.  On  the  death  of  the  husband,  the 
wife  kept  possession  of  the  premises,  and  claimed  them  as  her 
own.  The  heir-at-law  brought  ejectment  against  the  widow,  to 
recover  the  premises :  Thereupon  the  widow  filed  her  bill,  pray- 
ing a  decree ;  for  that  in  equity  she  was  entitled  to  the  premises. 
Lord  EiiDOir  decreed,  that  the  personal  estate  of  which  the  hus- 
band was  possessed  during  their  joint  lives,  was  liable  to  the 
r*aiai  ^^^'  -^  ^  ^^^  borrowed  money,  the  wife  must  pay* 
••  that  sum.    Is  it  here  intended,  that  she  was  to  pay  the 

whole  sum  borrowed,  or  only  the  £621  that  was  not  repaid? 
for  what  was  more  than  that,  the  husband  was  possessed  of  dar- 
ing their  joint  lives :  for  he  had  already  paid  it  to  the  lender. 
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2.  Of  Chntractd  eniered  irUOf  for  a  SeparcUe  ifamtenance. 

Upon  examination,  we  shall  find  that  it  never  has  been  denied, 
by  any  jadge,  that  wh^i  a  husband  has  contracted  with  a  trus- 
tee for  the  wife,  to  pay  a  sum  as  a  separate  maintenance  to  the 
wife,  he  was  bound  so  to  do.  This  obligation  was  not  to  preju- 
dice the  creditors  of  the  husband,  or  a  purchaser  of  the  husband ; 
for  equity  will  not  enforce  such  contracts  against  them,  unless 
the  trustee  has  covenanted  to  indemnify  the  husband  against  the 
debts  of  the  wife.  Such  contract  is  not  only  valid  in  equity,  but 
also  in  law.  2  Vent,  217 ;  2  Bast,  282 ;  2  Atk,,  611,  699 ;  10 
Yes.,  191.  It  is  not  necessary  that  there  should  be  any  cove- 
nant on  the  part  of  the  trustee,  to  indemnify  the  husband  against 
the  debts  of  the  wife,  in  order  to  enforce  such  contract  against 
the  husband :  for  if  there  be  no  creditors,  the  husband  is  bound ; 
and  if  there  be  creditors,  it  will  be  enforced  on  condition  that  the 
wife  pay  the  creditors.  2  Atk.,  611. 

It  is  a  litigated  question,  whether  a  contract  betwixt  husband 
and  wife,  without  a  trustee,  for  a  separate  maintenance,  is  obli- 
gatory on  the  husband.  The  decision  by  Lord  Habdwiou:,  on 
this  point,  seemed  to  have  settled  the  question  that  it  was  obli- 
gatory, so  that  equity  would  enforce  it  See  8  Atk.,  294,  647 ; 
where  a  letter  was  written  by  the  husband  to  the  wife's  father, 
promising  to  pay  her  a  certain  simi.  Lord  Habdwicke  con- 
sidered this  as  a  promise  to  the  wife,  and  sustained  a  suit  in  the 
name  of  the  wife  against  the  husband.  See  also  the  *  case  ^^j^- .-, 
of  Guth  V.  Guth,  in  8  Bro.  in  Can.  This  is  a  case  of  a  L^'^^J 
direct  agreement  betwixt  husband  and  wife  for  a  separate  main- 
tenance; and  Lord  Alvanlst  decreed  a  specific  performance 
of  the  contract  Some  modern  cases,  determined  by  Lord  Bos- 
I7K,  have  shaken  this  doctrin&  These  determinations  could 
not  rest  upon  the  legal  maxim,  that  a  suit  at  law  cannot  be  main- 
tained on  a  contract  betwixt  husband  and  wife.  Though  it  is 
true  that  such  a  contract  cannot  produce  an  action  at  law,  yet  it 
is  not  an  tmcommon  thing  that  husband  and  wife  are  litigant 
parties  in  equity. 

The  ground  on  which  Lord  RoSLTN  proceeded  was,  that  the 
ecclesiastical  courts  in  that  countrv  have  an  exclusive  jurisdic- 
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tion  of  the  rights  and  duties  arising  from  a  state  of  marriage. 
The  exdasive  jurisdiction  of  the  ecclesiastieal  courts  is  admitted 
by  him ;  and  previous  to  the  case  of  Legard  r.  Johnson,  where 
Lord  BoSLTN  declared  the  opinion  just  mentioned,  there  was  a 
case  reported  in  1  Yer.,  204,  where,  for  the  same  reason,  the  oourt 
would  not  sustain  a  suit  betwixt  husband  and  wife  on  a  oontnict 
betwixt  them.  If  this  be  indeed  so,  that  the  ecclesiastical  oonrts 
have  exdusive  cognizance  of  such  matters,  it  seems  to  behi^y 
reasonable  to  decree  as  Lord  Bosltn  did.  But  ecclesiastical 
courts  possess  no  such  powers  in  this  country ;  and  if  this  be  the 
only  reason  why  a  contract  for  a  separate  maintenance  betwixt 
husband  and  wife,  without  any  trustee^  should  not  be  maintained, 
there  is  no  reason  existing  here.  If  the  real  reason  be^  ^ 
contracts  betwixt  husband  and  wife,  of  this  nature,  ought  not  to 
be  admitted,  upon  principles  of  policy,  this  equally  operates 
against  a  contract  with  an  intervening  trustee.  Every  mischief 
that  could  arise  to  society  in  the  one  case,  will  also  arise  in  the 
other.    K  the  thing  itself,  to  wit,  the  separation  of  husband  and 

r»9iftl  ^^'^  ^^  reason  of  a  separate  maintenance,  be  the  great* 
'-  -*  evil  to  be  avoided,  this  is  as  effectually  accomplished  bj 
*an  intervening  trustee  as  if  there  were  none.  It  is,  in  both  cases, 
in  substance,  a  contract  betwixt  husband  and  wife ;  and  it  would 
be  a  fraud  upon  the  law  to  endeavor  to  accomplish,  thus  circait- 
ously,  by  means  of  a  trustee,  what  could  not  be  done  directly; 
and  if  a  firaud  on  the  law,  such  contract  with  a  trustee  would  be 
void ;  but  this  is  not  contended  to  be  the  case  by  any  man. 

S,  Of  a  Parol  Promise  to  mdhe  a  SstSemerU  in  Chnsideratm  of 

Marriage. 

There  is  a  well-known  rule  in  equity,  that,  if  an  agreement  be 
executed  on  one  part,  equity  will  decree  an  execution  on  the 
other,  although  that  agreement  was  only  by  parol.  The  statate 
of  frauds  having  declared  that  a  parol  agreement,  in  considera- 
tion of  marriage,  was  void,  a  case  arose  in  which  the  plaintiff  who 
brought  a  bill  for  the  execution  of  such  an  agreement^  though  by 
parol,  contended  that  the  marriage  had  taken  effect;  that  the 
contract^  which  was  the  consideration  of  the  contract  of  settle- 
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menty  had  been  executed  on  the  one  part,  and  the  contract  to 
make  a  settlement,  on  the  other  part,  was,  by  this  means,  taken 
out  of  the  statute,  and  therefore  ought,  though  by  parol  only,  to 
be  executed;  praying  for  a  decree  that  it  should  be  executed. 
But  the  court  decreed  otherwise.  So  that  a  promise,  in  conside- 
ration of  marriage,  is  manifestly  ain  exception  to  the  rule  in  chan* 
eery ;  for,  surely,  if  A  promise  to  B,  if  she  marry  him,  he  will 
settle  upon  her,  in  fee  simple,  Blackacre,  and  she  marries  him, 
the  contract  is  executed  on  her  part ;  and  there  is  the  same  fraud 
in  the  husband,  in  such  case,  as  in  those  where,  it  being  executed 
on  one  part,  the  court  has  always  decreed  that  it  should  be  exe- 
cuted on  the  other. 

*  The  true  ground  why  the  court  will  not  take  the  cases  ^  ^ 
of  marriage  settlements  out  of  the  statute,  when  the  agree-  ^  -* 
meat  is  by  parol,  is  mere  necessity.  K  they  should  take  them 
out^  there  could  be  no  such  promise  which  would  be  within  the 
statute ;  for,  in  every  marriage,  the  contract  is  executed  on  one 
part:  therefore,  in  every  parol  promise  to  make  a  settlement,  it 
must  be  decreed,  on  the  footing  that  the  contract  is  executed  on 
one  part  But  the  statute  says  that  such  promises  are  void ;  and 
the  rule  in  chancery  says,  they  shall  be  decreed  to  be  performed , 
for  they  have  all  been  executed  on  one  part,  and  must  therefore 
be  executed  on  the  other.  If,  therefore,  the  court  should  decree 
in  &vor  of  the  plaintiff,  it  would  render  the  statute  nugatory.  1 
P.  Wma,  618 ;  3  Bro.  in  Can.,  400 ;  1  Ves.,  196. 

If  there  have  been  any  firaud  practised  to  procure  the  match, 
and  a  promise  is  made,  resting  in  parol,  and  this  done  with  the 
double  view  of  procuring  the  match  and  escaping  from  the  fiil- 
fiUment  of  a  contract  which  is  made  and  held  up  as  an  induce- 
ment to  the  marriage,  the  court  will  decree  that  such  a  parol 
agreement  be  executed.  2  Vem.,  200 ;  Pr.  in  Can.,  404 ;  1  Ves., 
Jr.,  177.  Any  practice  to  get  up  a  written  contract  after  the 
parties  are  engaged,  or  any  practice  to  prevent  its  being  executed, 
where  there  is  a  promise  to  execute  one,  will  warrant  the  court 
to  decree  against  the  defendant,  in  the  same  manner  as  if  there 
were  a  memorandum  in  writing  of  the  contract^  signed  by  the 
party  to  be  charged  therewith. 
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4.  Of  Frauds  on  Third  Peraons  in  Marriage  OontradB. 

In  those  cases  where  the  parents  or  friends  of  the  husband  or 
wife  are  imposed  upon  in  marriage  settlements,  by  anderhand 
agreements  entered  into  by  the  hnsband*or  wife  with 
'-  ^  such  parents  or  friends,  such  agre^nents  are,  in  eqoitj, 
considered  as  void,  and  will  be  decreed  against  As  where  A, 
the  fiither  of  0,  the  hnsband,  agreed  with  B,  the  nnde  of  D,  the 
wife,  that  he  would  make  a  certain  settlement  on  his  son,  and  B, 
the  unde,  agreed  to  leave  to  D,  liis  nieee,  on  his  death,  the  som 
of  £2,600.  The  settlement  was  made;  but  A  took  from  hissoii 
an  agreement)  by  which  he  was  discharged  from  a  principal  put 
of  his  engagements  under  the  settlement:  this  was  unknown  to 
B.  The  husband,  wife  and  uncle  brought  their  bill  to  be  relieved 
frx>m  the  husband's  agreement ;  and  the  court  set  it  aside,  and 
compelled  an  exact  ftilSUment  of  the  engagements  of  the  &Aer. 
1  Ver.,  240;  1  Salk.,  166.  The  principle  which  goyems  in  the 
oases  of  this  kind  is,  that  a  fraud  has  been  practised  upon  some 
one  of  the  contracting  parties.  In  the  case  just  mentioned,  t 
fraud  was  practised  upon  the  unde,  who  was,  by  reason  of  the 
ample  settlement  made  by  A,  induced  to  agree  to  leave  snch  a 
sum  to  his  niece. 

So,  in  the  case  where  the  wife,  not  having  so  great  a  portion  as 
tlie  husband  insisted  ttpon,  prevailed  upon  her  brother  to  let  her 
have  a  sum  of  money,  and  gave  him  a  bond  for  the  payment  of 
it  This  was  kept  a  secret  from  the  husband;  and  though  the 
husband,  who  was  imposed  on,  died,  and  the  wife  died,  yet  the 
court,  at  the  suit  of  her  executor,  relieved  against  her  bond. 
The  principle  is  most  manifest  The  husband  was  imposed  upon ; 
therefore  it  was  void,  utterly  so,  and  could  not  become  valid  hj 
any  after  events.  Of  a  similar  nature  was  the  case  where  the 
fkther  of  the  wife  objected  to  the  match,  because  the  husband 
owed  a  sum  of  money ;  and  the  father  of  the  wife  would  not 
consent  to  the  marriage,  unless  the  husband  was  set  free  from 
this  debt  Thereupon,  the  brother  of  the  husband  gave  his  bond 
to  the  creditor,  *  and  took  up  and  canceled  the  husband's 
*•  -'  bond ;  and  then,  privately,  took  a  oounterbond  of  indem- 
nity from  the  husband..    The  husband  died ;  and  his  widow^who 
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ooDtrired  the  fraud,  to  satisfy  her  Mher^applied  to  cbanoerj  for 
relief  against  tke  couDterbond  of  her  husband^  and  the  cooit 
gnuEited  lelieC  The  court  did  aot  grant  rdief  because  she  or  her 
husband  were  imposed  upon ;  for  it  is  apparent  they  were  not ; 
bat  because  her  fiither  was  imposed  upoDi  lYerzLy475;  id,  858. 
When  a  fraud  of  this  kind  has  been  practised,  though  the  bond 
given  in  pursuance  of  this  fraud  is  assigned'  to  a  &>na  Jide  credi- 
tor, yet  it  is  void  in  his  hands. 

In  2  Yea,  275,  there  is  a  case  decided  on  the  same  ground  as 
those  be£bie  cited  were.  See^  fdso,  11  Yes.,  165.  The  same 
principle  also  governed  in  a  case  in  1  Bro.,  548,  where,  on  a 
treaty  of  marriage,  a  creditor  of  the  husband  was  employed  to 
draw  up  a  state  of  his  affiurs,  to  lay  before  the  father  of  the  wife; 
atod  the  husband  requested  tJbe  creditor  not  to  insert  his  claim. 
He  did  as  requested ;  and  afterwards  stated  to  the  agent  of  the 
wife's  &ther  that  he  had  no  claim  against  the  husband.  The 
husband  instituted  a  suit  in  equity  to  prevent  this  creditor  from 
recovering  lus  demand;  and  the  court  decided  against  the  credi* 
tor.  liTot  because  the  husband,  who  sued,  was  imposed  on;  for 
the  fraud  was  committed  at  the  request  of  the  husband,  and  for 
his  benefit ;  but  because  it  was  a  fraud  upon  the  wife's  father. 

» 

6.  Of  Oontrada  entered  into,  the  Ob^  of  which  is  to  procure  a 
Marriage  hetwixt  the  Promisor,  or  Obligor,  and  some  oiher  Person. 

All  saeli  contracts  dso^  viewed  in  efq^it j  as  radically  oc»rrupt, 
aad  will  be  uesoinded.  It  ia  not  matmal  whether  *  it  was  _  ^^ 
a  male  or  fbzoale  who  madcr  such  contract  The  principle  '-  ^ 
oa  which  suoh  ccmtraets  ave  set  aside  is^  that»  by  such  means^ 
marriages  ar&  bxdught  about  by  artifice  and  dusrepresentation, 
which  often  prove  prodiiotiv>e  of  gnef  •  to  parents  and  destructire 
of  domestic  traaquillit}^  Sueh  oontraets  Wcbc  very  early  dis* 
ooauteoaaced  in  obaaoerjt.  la  1  Gari.  Bep^,  4«  we^  find  that  a 
boad  ^veot  for  sudh  a  purpose  was  decreed  to  be  caaeeled.  In 
1  £q.  Ga.  Abr.,  the  same  doeteine  i6  recogpized^  It  is  not  neoes- 
tfury  now,  aait  wa&onoe  supposed  to  be,  that  the  circumstanceB 
of  ineacpenenee  and  ineqiudity  of  fortuno  shoald  exist,  to  render 
sodi oontract  void.  Theprineiple on  which <dkaiieeiy  now  rescinds- 
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each  oontraets  is,  tbat  they  are  of  miachieYoas  tendency;  and 
that  the  oonsequences  will,  probably,  be  evil  in  all  cases.  See 
Show.,  8,  ca.  76,  where  this  doctrine  was  established  by  the  house 
of  lords,  on  a  reversal  of  the  lord  keeper's  decree.  On  the  same 
principle,  where  a  bond,  g^ven  by  the  intended  hnsband  to  the 
foither  of  his  intended,  wife,  to  giye  the  fkther  part  of  thefortane 
of  his  wife,  which  she  had  received  from  some  relation,  to  ase 
his  influence  to  procure  a  match  betwixt  him  and  his  daughter, 
was  holden  to  be  void.  2  Vem.,  688.  Such  contracta,  however, 
have  been  holden  valid  in  law.  Surely  it  is  reasonable,  in  such 
a  case,  that  the  law  should  be  the  same  in  both  courts.  If  the 
contract  ought  to  be  set  aside  in  chancery,  because  it  is  comipt, 
•opposed  to  sound  policy,  and  of  dangerous  tendency  to  theoom- 
munity,  and  void,  it  ought,  also,  to  be  holden  void  in  a  court  of 
law. 

It  is  as  much  a  maxim  of  a  court  of  law,  as  of  chanceiy,  that 
a  contract,  opposed  to  sound  policy,  and  of  dangerous  tendency 
to  the  community,  is  void.  It  is  one  of  those  numerous  instances 
where  courts  of  law  have  adopted  a  principle,  and  applied  it  to  a 
'Certain  class  of  cases,  and  then  have  refused  to  apply  it  to  another 
f»<>9ni  ^^^*^  where*  the  reason  was  as  strong  why  it  should  be 
^  ^  applied,  a^  in  the  case  where  it  was  so  applied;  whilst 
courts  of  chancery,  adopting  a  more  .consistent  and  liberal  policy, 
have  applied  it  to  all  cases  within  the  reach  of  the  principle. 
The  timidity  of  courts  of  law,  and  prejudices  incident  to  techni 
<i3l  learning,  have  given  existence  to  more  than  half  the  caaesto 
}ye  found  in  our  chancery  reports.  This  is  remarkably  exempli- 
fied in  those  cases  where  chancery  grants  relief  against  contracts 
into  which  one  of  the  parties  did  not  eater  freely.  In  such  cases, 
if  the  force  which  induced  the  contract  rose  so  high  as  to  amount 
to  what,  in  law,  is  denominated  duress,  a  court  of  law  consider 
such  contract,  so  procured,  as  void.  The  principle  on  which  the 
•court  proceeds  is,  that  such  contract  was  not  freely  entered  into, 
and  that  no  person  ought  to  be  bound  by  a  contract  to  which  he 
did  not  freely  consent  But  a  court  of  law  wiU  give  effect  to  a 
contract  into  which  a  man  enters  for  fear  of  some  great  evil  with 
which  he  is  threatened,  when  it  is  mast  apparent  he  would  have 
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refused  oompliance  if  he  was  not  under  some  imposed  hardship, 
if  this  fear  be  not  occasioned  either  by  duress  of  imprisonment 
or  duress  jper  minas;  whilst  a  court  of  chancery  will  set  them 
aside,  because  one  of  the  contracting  parties  did  not  voluntarily 
consent  For  the  same  reason  that  a  court  of  law  views  a  con- 
tract,  obtained  by  duress,  to  be  void,  chancery  approbates  the 
principle,  and  extends  it  to  all  cases  which  fall  within  its  reach. 

6.  Of  Gmtracts  in  BestrairU  of  Marriage, 

Such  contracts  are  void  in  law  and  equity.  The  principle 
which  governs,  is,  that  it  is  against  sound  policy,  and  detrimental 
to  the  interest  of  the  commonwealth,  to  *  restrain  marri-  p^^^on 
age,  A  contract  by  A,  with  B,  to  marry  her,  and  a  con-  ^  ^ 
tract  by  B,  with  A,  to  marry  him,  and  a  contract  by  both,  with 
each  other,  not  to  marry  any  other  person,  is  not  void ;  for  here 
the  provision  of  the  contract  is,  that  there  shall  be  a  marriage. 
If  the  contract  by  A,  with  B,  be,  that  he  never  would  marry,  this 
would  be  a  void  contract  A  contract  by  A  with  B,  that  he 
would  not  marry  any  person  but  her,  when  there  is  no  obliga- 
tion on  her  to  marry  him,  is  void ;  for,  if  she  should  refuse  to 
many,  yet  he  could  marry  no  one,  unless  he  broke  the  contract 
So,  too,  a  contract  not  to  marry,  unless  it  should  be  some  par« 
ticolar  person,  is  void,  there  being  no^obligation  on  that  person 
to  many  hioL  So,  too,  although  no  person,  by  the  contract,  is 
restrained  from  marrying;  yet,  if  the  contract  be  such,  that  there 
will  be  a  forfeiture  of  money,  unless  the  obligor  marries  a  par- 
ticular person,  the  contract  is  void :  for  the  fear  of  losing  the 
money  agreed  to  be  forfeited,  where  the  marriage  did  not  take 
place,  on  the  failure  of  which  the  forfeiture  was  incurred,  might 
induce  the  promisor  to  marry  such  person,  against  his  free  choice. 
Policy  requires  that  every  marriage  should  be  voluntary,  and  not 
to  proceed  from  any  compulsion.  2  Vem.,  215 ;  4  Bur.,  2225 ; 
2  Vera.,  102. 

In  1  Atk.,  287,  there  is  a  case,  where  Lord  Habdwioee,  as 
appeara  fr»m  that  report,  said,  that  an  obligation,  on  the  part  of 
a  man,  to  marry  a  woman,  within  a  certain  time,  was  binding, 
although  there  was  no  obligation  on  the  woman  to  marry  him ; 
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and  there  was  no  necessity  that  the  promise  should  be  PBcipn> 
caL  This  ca^e  is  utterly  opposed  to  every  other  c^ae  that  lean 
find,  and  is,  indeed,  opposed  to  his  own  subsequent  detennina- 
tion.  2.  Atk,,  688-540,  and  also  to  a  coMse  in  10  Yes^  429.  I 
be\ieve  it  is  more  probable  that  the  reporter  has  made  some  mis- 
take, 1^  to  what  Lord  Habdwicke  said,  than  that  Lord  KkBJh 
r»09<n  ^^^^^  should  havie  ever  thus  decided.  So,  also,  a*  con- 
^  -'  tract,  by  a  child  (a  minor  is  not  here  intended),  to  marry 
a  certain  peison,  when  the  parent  is  dead,  or  forfeit  part  of  tlie 
"  fortune  which  the  child  shall  reoei^«  &om.the  parent,  ia-^ 
void;  for  these  contracts  are  made,  kno?riDg<th«t  the  parent  dis- 
approves of  the  matck  It  is  kept  secret  from  the  pareat,  who 
is,  by  this  means,  imposed  upon ;  and  it  i^  highly  probate,  tbftt 
if  he  had  known  of  such  contract,  he  wou^d.  h^ro  made  a  very 
different  disposition  of  his  property  from  wh^  he  had  done. 
But  there  is,  also,  another  reason  why  it.is  void:  The  pmnuBor 
might  be  inclined  to  mairy,  rather  than  forfeit  the  foitoiie  re- 
ceived from  the  parent;  so  that  the  marri^e-would  not  prooeed 
from  free  choice,  which  is  a  mattejr  of  such  importance  in  tbe 
view  of  the  law,  that  it  is  preasrv^diunhurt.by  the  noost  anxiow 
solicitude. 

7.  Cf  Legacies  given  in  Bestraint  of  Marriage. 

It  is  a  principle  of  the  common  law,  that  a  condition  attached 
to  .a  legacy,  which  is  in  restraint  of  marriage,  is  void;  and  the 
legatee  is  entitled  to  the  legacy,  without  fulfilling  the  conditioD. 
So  is  a  legacy  given,  on  condition  the  legatee  never  marry.  The 
restraint,  thus  imposed,  is  void;  and  the  legatee  takes  his  legacy. 
To  this  there  is  an  exception :  If  a  man  make  a  will,  who  has 
children,  and  beiqg  desirous  that  the  children  may  not  go  into 
the  hands  of  strangers  for  education,  leaves  a  legacy  to  his  wife, 
to  be  void  if  she  marry.;  this  legacy  will  be  forfdted  if  she 
many.  It  is  thought  reasonable,  that,  in  such  case,  he  should 
restrain  her,  as  &r  as  the  loss  of  the  legacy  will  influence  her 
See  I  Tern.,  20;  1  Mod.,  86;  Godb.,  46;  2  Vem.,  888.  It  is 
also  admitted  that  there  are  cases  where  the  legacy  will  be  void, 
unless  the  condition  be  *  complied  with,  when  it  relates 
^    "^  -^  to  the  time  <^  the  marriage;  as  if  a  &ther  should  give  a 
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legaejr  to  a  dac^hte^,  on  oondiiion  to  be  Void,  if  €die  married 
before  «uch  an  age:  Bitt  it  must,  I  appfelitod,  be  a  ^i^eaabnable 
act  in  the  &&ei',  as^lf  it  Were  to  be  void,  if  she  married  befdre 
she  waft  siJitteen  yeiars  of  age.  But  if  it  'were  cto  condition  that 
it  should  be  Void,  if  she  married  before  she  was  twenty-five  jdars 
of  age,  I  should  i^prehend  Ihat  th^  oondilion,  only,  would  be 
void.  The  first  <might  be  considered  by  ibe  coart  as  a  .prudent 
act,  to  .precvant  a  too  early  ^manriage;  whilst  ^e  other  would  be 
considered  as  'aa  mii^asonable  resloraint  So,  too,  where  the 
legacy  has  been  ^ven  to  be  void,  if  the  legatee  should  oiat^  a 
particdlaar  person,  to  whom  theiiestator  had  a  great  aversion,  such 
legacy  has  heem.  coniddered  as  forfeited,  if  the  legatee  should 
many  ithat  (person.  However  reasonable  it  might  seem  "to  in* 
dulge  a  stranger  in  naaking  such  a  restraint,  in  a  case  where  he 
was  under  no  oUigation  to  provide  for  the  legiEitee,  I  should  v^ 
much  doubt  of  tihe  propriety  of  extending  <tbis  rule  to  all  oases, 
where  the  testator  was  bound  to  provide  for  the  legatee.  If  a 
father  should  give  a  legacy  to  a  daughter,  to  be  void,  if  ^she 
should  naivy'J.  &,  a-gentlemah  of  good  character,  and  of  good 
standing  in  sooiety  ^  and  no  botter  reason  oould  be  assigned  'fo^ 
such  ^rel^raint^  'only  -that  the  testator  disl&ed  him ;  I  should 
qaestioii  the  propriety  of  eonsidering  such  legacy  as  void,  if  the 
legatee  ahould  marry  J.  S.  And  yet  it  might  be  proper  for  a 
parent  to  give  a  legacy  on  such  conditidn,  in  a  case  where  he 
was  appvehensivae  that  his  daughter  was  in  danger  of  "marrying 
a  dissolute,  bad  man,  who  would  render  her  life  miserable.  It 
is  ako  said,  that  the  testator  may  restrain  the  legatee  as  to  place : 
and  if  he  give  the  legatee  a  legacy,  to  be  void,  if  she  marry  at 
such  a  place.  If  by  this,  is  meant  that  the  legatee  shall  forfeit 
the  legacy,  if  the  BMoriage  is  cdebrtrted  in  a  certain  *  hj^^V)  j^s 
place,  or  in  a  certain  fisnaily,  h  may  be  reasonable  to  de«  i-  ^ 
cide  such  legacy  to  be  void;  bat  it  is  difficult  to  conceive  of 
such  a  restraint,  witiiout  attaibuting  it  to  a  whimsical  disposition 
in  Ijhe  testatoc,  the  indnlgenoe  of  which  appears  to  be  u^mieoes- 
SMy.  It  is,  I  belieVc,  settled,  beyond  bontroversy,  that  all  t^ 
straiats,  to  prevent  the  legatee  &om  marrying  a  person  of  a  pial^ 
ticular  {Mrofession  or^litig,  are  void.    There  is  a  case,  wb^re 
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the  oourt  declared  a  legacy  void,  because  the  legatee  married  a 
Papist;  the  legacy  being,  by  the  will,  declared  to  be  void,  if  she 
married  a  Papist  This  might  have  been  thought  reasonable 
when  Papists  were  considered  as  enemies  to  the  govemment; 
always  wishing  to  subvert  the  establishment  then  made,  and  to 
place  on  the  throne  the  Pretender,  who  always  was  a  Boman 
Catholic  prince.  But  I  should  very  much  question,  whether, 
such  a  restraint  would  now  be  deemed  valid  in  England;  and 
there  can  be  no  such  reason  existing  in  this  country,  as  onoe  ex- 
isted in  that,  for  indulging  such  a  restraint  1  Yern.,  20. 

If  a  l^aoy  be  given,  provided  the  legatee  marry,  with  the  con- 
sent of  some  person,  as  her  mother,  guardian,  or  some  friend,  if 
the  legatee  marry  without  such  consent,  she  is  entitled  to  the 
legacy.  It  is  considered  as  done  by  the  testator  only  in  tarorm: 
but  if  the  l^acy  had,  in  such  case,  been  given  over  to  another, 
upon  such  legatee's  marrying  without  consent,  this  second  legatee 
wiU  be  entitled  to  the  legacy.  1  Yern.,  199 ;  1  Atk.,  S02 ;  Pie. 
in  Can.,  666. 

There  is  a  case  in  £q.  Oa.  Abr.,  thus  circumstanced :  The 
l^acy  was  to  be  forfeited,  if  the  marriage  were  without  the 
consent  of  A  and  B,  and,  in  that  case,  given  to  G.  The  lega- 
tee married  without  consent,  and  then  obtained  a  subseqaent 
consent  of  A  and  B.  The  court  decided,  that  the  l^acy  was 
vested  in  the  second  legatee  *  as  soon  as  the  first  legatee  r-Moxi 
married  without  the  consent  of  A  and  B.  1  Yes^  199 ; 
2  Show.,  116;  Pre.  in  Can.,  665.  It  seems  to  have  been  a  ques- 
tion, whether  a  restraint  shall  last  beyond  the  time  of  minority, 
if  there  be  a  marrying  afterwards,  although  there  was  a  limita- 
tion over.  As  where  the  legacy  was  given  to  A,  if  she  mar- 
ried with  consent  of  B ;  if  not,  it  was  given  over  to  C,  who,  at 
the  time  of  the  death  of  the  testator,  was  young,  and  she  lived 
a  single  woman,  until  after  she  was  twenty  one  years  of  age; 
she  then  married  without  the  consent  of  B :  the  question  was, 
who  should  take  the  legacy,  the  first,  or  second  l^atee?  It  is 
said,  that  it  was  determined,  that  the  first  should  take  it;  upon 
this  principle,  that  it  was  unreasonable  to  require  the  l^tee  to 
ask  consent,  after  she  arrived  at  ftdl  age.    It  seems,  by  the 
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elementary  writers,  to  be  supposed,  that  this  point  was  deter- 
mined in  1  Eq.  Ca  Abr.,  103,  which  case  I  will  state :  The  tes- 
tator devised  lands  to  pay  his  debts,  and  also  a  legacy  of  £2,500 ; 
but,  if  the  legatee  married,  without  the  consent  of  A,  there  was 
to  be  a  deduction  of  £500  &om  the  legacy ;  which  sum  was  to 
increase  the  fund  for  payment  of  debts.  The  legatee  lived  until 
she  was  more  than  twenty-one  years  of  age,  and  then  married 
without  the  consent  of  A;  and  the  £500  was  of  no  consequence, 
as  to  increasing  the  ftind  for  the  payment  of  debts ;  because  the 
fund,  arising  from  the  sale  of  the  land,  was  abundantly  suf&cient 
to  pay  all  debts,  without  any  aid  from  the  £500.  The  court 
decided,  that  the  legatee  was  entitled  to  the  whole  legacy  of 
£2,500 ;  and  the  chancellor  observed,  in  that  case,  that  it  was 
unreasonable  that  the  legatee  should  forfeit  any  part  of  the  legacy, 
because  she  married  without  consent,  when  she  arrived  to  full 
age.  But  there  was  another  point  in  this  case,  on  which  the  case 
may  haye  turned ;  for  it  might  have  been  urged  *  that  rMAA-i 
there  was  no  limitation  over  of  the  £500;  for,  there 
being  an  ample  fund  to  pay  the  debts,  exclusive  of  the  £500, 
the  purpose  for  which  it  was  limited  over,  had  failed,  and  there 
was  no  purpose  to  which  it  could  be  applied,  to  fulfill  the  intention 
of  the  testator.  But,  I  apprehend,  the  true  construction  of  that 
provision  in  the  will,  was,  that,  in  the  event  of  the  legatee's  mar- 
rying, without  consent  of  A,  the  £500  should  sink  into  the  fund, 
for  paying  debts ;  and,  of  course,  would  be  applied  as  the  law 
would  apply  it,  if  there  was  a  residuum  after  debts  were  paid ; 
viz.,  it  would  be  in  the  hands  of  the  executor,  a  resulting  trust 
for  the  heir. 
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Of  iNFJkMTS,   WHS9  LL4BL8  OK  TBKEK  CiKnauaCS,  VOB  NxMA- 
BIBS^  AND  WH9N  NOT,  ALXHOITaH  TH«  CojOTDBACr  W^B  FOB  i^CK- 

SABIB8.    When  BOfrNDBT^BCUBiTiBs^onrBK  FOB  Nbcsssabzo; 

AJTD  WHBN  KOT  BOtTHD. 

Amr  peiBOfi,  izude  or  female,  under  ithe  age  of  twenty-one 
yeai9,  is  an  in&at.  Soeb  peraoiis  are  in  a  edtuation  very  <iiSB^ 
ent  from  adolts,  bath  as  k  re«q)eot8  their  eontraots,  ead  iMr 
JiabOity  to  fHimahioept  for  crimes.  (1) 

Infants  are  not  liable  for  (their  oontnote,  'Oxpreflaed  <a  wfM, 
{a)  This  ifl  laid  down  as  ^  'general  ride;  to  irUch  &ere  Mi 
rariety  of  ezoeptions,  both  in  law  and  eqnitj. 

It  is  the  privilege  of  an  iD&nt,  that  ;he  mivy  verand  hk  oob- 
traots  ai  pleasure.  In  ordinary  osseS)  he  can  «vail  himsdf  of 
this  privilega  It  is  not  a  matter  of  any  moment,  whether  &e 
contract  is  a  fidr  one,  or  not ;  tiie  hAvit  may  reseind  it 

We  find  it  laid  down  as  an  exception  to  tbis  rule,  as  a  piiMii- 
pie  of  the  oommon  law,  that  an  infant  is  bound  by  his  eofrtraclB 
for  necessaries.  The  articles  deemed  necessaries,  are  food,  drink, 
washing,  clothing,  physic,  and  instruction ;  but  an  in&nt  is  not 
bound  for  these  articles,  unless  they  were  necessary  for  liim, 
under  his  circumstances,  (b) 

r«S9ftl  *^''^®^®v®^*^  in&nt  lives  with,  or  is  under  the  care 
^  and  protection  o^  a  parent,  master,  or  guardian,  and  that 

(a)  1  Bl., 468, 406.  <»)  1  T.  Bep^ 41;  81d., 918.;  lBI.,4Si 

(1)  An  infant  attains  his  majoritj  on  the  daj  preceding  the  twenty  first  anniTer- 
saiy  of  his  birth.  Wells  «  Wells,  6  Ind,  447.  The  statutes  of  some  states  makd 
the  term  of  minoritj  shorter. 
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caie  tad  protection  is  duly  exercised,  tbe  in&nt  is  not  bonnd  bj  . 
his  contract  for  tiie  articles  called  necessaries,  (a)  (1)  When  an 
infiint  is  out  of  the  reajdi  of  the  protecting  arm  of  a  parent,  mis- 
ter or  guardian,  he  is  bound  to  pay  for  necessaries  by  him 
received ;  and  so,  too,  this  may  be  the  oase  where  that  care  and 
protection  Js  not  duly  exercised :  '{b)  (2)  The  infant  who  lires 
with  his  parent^  who  ftimidhee  him  with  whaterer  is  necessary 
for  him,  can  nerer  be  bound  by  any  contract  which  he  makes. 
It  is  not  necessary  that  the  infunt  should  live  with  the  parent, 
&c.  The  case  is  the  same  yAien  he  lives  abroad,  and  his  paFent, 
&c.,  supplies  'him  with  necessaries.     But  if  an  infant  be  under 

(a> Oio.^ Jae^iM.  ^  (6> t  AUk^  «S ;  FMke*8  Bep^  SH. 

(1)  Gulhrie  '9.  Mttrphy,  4  W«tt8*  Hep.,  80 ;  Bainbridge  v.  Pkkering,  2  Bkdr.  Hep., 
laSS ;  HaU  9.  OonooUj^S  IfOordVi  Oh.  Bep.,  6 ;  2  KenVs  Oom.,  239 ;  Wailing  v.  ToU, 
9  John.  Bep.,  131;  KM»m.  L'Amorenx,  2  Paige's  Bep^,  419;  Angel  v.  ^*Glellan, 
16  ICaaa.  Bep.,  28. 

And  an  infant  la  liable  for  monej  paid  at  his  request  bj  the  plaintiff  to  a  third  per 
son  for  necessaries  fyimSshed  him.  Stdft  v.  Bennett^  It)  Onsh.  (Mass.),  436  ;  Snlith 
V.  01iphant»  2  Sandf  (Bnpefior  Ct),  306. 

Where  an  infant  married,  it  was  held,  that  such  dothing  as^  usuallj  worn  on 
such  occasions,  bj  persons  in  bis  situation  and  condition  in  life,  came  under  the 
head  of  necessaries.  Sams  v,  Stockton,  14  B.  Mon.,  232.  But  a  contract  for  the 
insurance  <^his  property  agsinstloss  bjflre  is  not  a  contract  for  necessaries  which 
win  bind  the  in&ot  absolutelj.  N.  EL  Ins.  Ck>.  v.  Noyes,  32  N.  H.,  345.  Koris  a 
OQDtract  for  the  board  of  four  horses  for  six  months,  the  principal  use  of  which  was 
in  the  bosiness  of  iiaclunan,  although  the  horses  were  occasionally  used  to  eonvey 
hii  family  out  to  ride.    Merriam  v.  Cunningham,  11  Cush.  (Mass.),  40. 

When  an  infant  is  under  the  control  of  a  master,  parent  or  guardian,  his  coiitracts 
for  neeoasaries  are  aibsdotcAy  Toid.    Bogers  «.  Hurd,  4  Bay,  67 ;  Kline  «.  IBeebe,  6 

Com.,  494. 

An  agreement  to  work  seven  years  for  board,  Ac,  "  and  a  horse  in  addition  if  he 
worlrod  seyen  years,*'  is  for  necessaries  principally,  and  the  addition  about  the 
hone  will  not  avoid  it  Wilhelf  v.  Hardman,  13  Md.,  140.  A  husband,  though  an 
ittfknt,  is 'bound  for  necessaries  foniished  his  wife.  OantSne  v.  Philips,  5  Earring. 
(Dd.X  428.  And  he  is  tilso  held  liable  for  ante^mptial  'd^ts  of  his  wife  for  neces- 
saries. Oole  V.  Seeley  and  wife,  26  Yt  Bep.,  220. 

In  a  suit  for  necessaries,  the  question,  whether  the  articles  are  of  those  ckuaea  for 
which  an  infant  is  bound  to  pay,  is  one  of  law  for  the  court :  the  question,  whether 
they  were  actually  necessary  and  suitable  to  the  condition  of  the  infant,  is  one  of 
&ct  for  the  jury.  Beeler  v.  Foung,  1  Bibb,  61^^,  iGtever  «.  Ott,  1  MoOord,  6T2. 

(2)  Vord  V.  Fotbergill,  Peake's  N.  P.,  289 ;  Bmghait  v.  Hall,  4  Mees.  t  W«fe 
8«p.,  7t9 ;  Stofy  «.  P^rry,  4  Carr.  k  Payne,  626. 
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neoeasitous  circomstanoes,  and  in  want  of  any  of  the  aitideB 
before  mentioned,  who  has  no  parent,  master,  or  guardian;  or  if 
he  have,  and  be  entirely  out  of  their  reach,  so  that  they  cannot 
afford  that  relief  which  he  needs,  and  receives  from  o^en  the 
relief  which  those  articles  afford  him ;  he  is  boimd  to  pay.  Tlufl 
would  be  the  case,  when  an  infant  was  on  a  journey,  oat  of  the 
reach  of  his  parents,  and  should  be  in  necessity.    We  can  easl j 
conceive,  that  this  might  be  the  case,  in  a  variety  of  instanoefl. 
So,  too,  if  the  care  and  protection,  which  it  is  the  duty  of  the 
parents  to  afford  to  the  in&nt,  be  withheld ;  as  where  he  is  not 
properly  clothed,  to  protect  him  from  the  inclemency  of  the 
weather ;  or  where  he  is  not  allowed  food  in  a  su£5cient  quantity, 
or  the  food  is  of  a  bad  quality,  and  the  like ;  and  this  duty,  which 
is  incumbent  upon  the  parent,  is-  performed  by  another;  the 
injGemt  is  bound  to  pay  for  the  necessaries  furnished  to  him.  We 
are  not  to  suppose  that  the  parent  is  discharged  fiom  his  liability 
to  the  person  furnishing  the  necessaries  for  the  in&nt    This  b 
not  the  case ;  for,  as  it  was  his  duty  to  have  provided  for  the 
r*92ft1  ™^°^^»  whenever  the  minor  *  is  provided  for,  he  hss 
received  a  benefit ;  and  the  articles  furnished  to  the  infant, 
in  the  view  of  the  law,  have  come  to  the  parent's  use ;  and  the 
law  immediately  raises  a  promise  from  the  parent  to  pay  for  aU 
the  necessaries  furnished  in  such  casea     The  reason  why  the 
in&nt  is  made  liable,  is  for  the  infant's  benefit,  that  he  may 
acquire  relief  from  those  about  him,  with  more  readiness  than 
would  often  be  the  case,  if  there  were  no  person  to  resort  to  for 
compensation,  except  the  parent  of  the  minor,  in  a  distant  coon- 
try,  with  whom  the  person  furnishing  the  necessaries,  has  no 
acquuntance,  and  in  whom  he  places  no  confidence. 

The  articles  for  which  an  in&nt  is  bound  must  be  not  only 
those  termed  necessaries,  and  necessary  for  him  under  his  then 
circumstances,  but  he  will  be  bound  only  to  the  amount  of  iheir 
value  to  him,  and  not  to  the  extent  of  his  contract  (a)  (1) 

(a)  Oro.  EL,  688 ;  Oro.  Jac^  560;  Lateli,  IflB. 


(1)  The  term  neoessarieB  is  defiaed  bj  Lord  Goes  to  include  victuals,  dotfaiog^ 
medical  aid,  and  good  teaching,  or  instruction,  wherebj  the  infknt  may  profit  bim- 
§ii>\t  afterward ;  Go.  litt,  1*12,  tk]  and  bj  victuals  are  meant  those  necesaaiy  for  his 
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If  an  infant^  Id  want  of  necessary  clothing,  should  purchase 
cloth  for  a  coat,  proper  for  him  in  all  respects,  the  ordinary  price 
of  which  was  two  dollars  per  yard,  and  contract  to  give  three  or 
four  dollars  per  yard,  he  would  be  answerable  .for  no  more  than 
two  dollars  per  yard,  (a)  Or,  if  he  should  purchase  clothing, 
altogether  improper  for  his  rank  in  society,  he  would  be  bound 
to  pay  no  more  than  for  clothing  of  this  kind,  i,  e.,  such  as  would 
be  suitable  for  him:  As  if  a  sailor-boy  should  buy  a  coat  of 
superfine  broadcloth  and  covered  with  gold-lace,  and  contract  to 
pay  for  it  no  more  than  its  real  worth ;  yet  he  would  be  bound 
to  pay  no  more,  in  that  case,  than  its  real  value  to  him,  which 
could  be  no  more  than  for  cloth  of  a  much  inferior  value,  (i) 
It  is  apparent,  from  this  view  of  the  subject,  that  the  rights  of 
the  in&nt  cannot  be  preserved  without  inquiry  into  the  considera- 
tion of  the  contract,  and  subjecting  him  to  no  greater  damage  for 
the  non-fulfillment  of  his  contract  than  the  value  of  the  arti- 
cles* to  him.  I  think  it  would  be  correct  to  say,  that  an  p^^^o/v-, 
infant  is  not  liable  on  the  footing  of  any  express  contract ;  ^  -' 
for  it  is  certain  that  he  is  not  liable  to  the  extent  of  it,  but  is  liable 
on  the  implied  contract  arising  from  his  having  been  furnished 
with  necessaries,  the  amount  of  damages,  in  every  case,  being 
regulated  by  the  equity  of  the  case.    An  infant  is  not  bound  for 

• 

money  lent,  unless  it  is  actually  expended  in  necessaries ;  nor  is 
he  in  that  case,  in  a  court  of  law,  unless  the  lender  himself  laid 
it  out  in  necessaries ;  but,  in  equity,  he  is  bound  to  pay  to  the 

(a)  Poph.,  in.  (5)  Cro.  Jac.,  500. 


support ;  for  dinners  and  fruit  sapplied  to  an  undergraduate  in  a  university  wiU  not 
be  induded  bj  the  term.  Brooker  v.  Scott,  11  Mees.  k  Wels.,  67.  So  where  a  trades- 
man has  orersupplied  the  mfant's  wants,  though  the  articles  might,  in  other 
respects,  be  considered  as  necessaries,  the  infant  is  onlj  chargeable  for  such  as  are 
actoallj  needed ;  and  it  is  the  tradesman's  duty  to  acquaint  himself  with  the  infant's 
circamstanoes,  as  well  as  to  take  notice  of  supplies  bj  other  tradesmen.  Johnson 
V.  Lines,  6  Watts  k,  Serg.,  80.  An  infant  is  not  personally  liable  for  necessaries, 
when  thej  are  furnished  on  the  credit  of^  and  charged  to,  the  guardian.  Sinmis  v. 
Korris,  6  Ala.  Rep.,  42.  But  an  infant  husband  is  liable  for  his  wife's  debts  con- 
tracted before  marriage.  Butler  v.  Brick,  7  Meto.,  164.  And  an  infant  widow  is 
bound  by  her  contract  for  the  furnishing  of  the  flineral  of  her  husband,  though  he 
has  left  no  property  to  be  administered.  Chappie  r.  Cooper,  13  Mees.  k  Wels.,  252.* 
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lender  the  valae  of  the  necessaries,  when  the  infimtliimself  l&ys 
it  out  in  neoesmmeB.  (1) 

'  In  chanoerj,  the  lender  of  the  money  is  considered  as  in  the 
place  of  the  vendor,  and  the  valae  of  the  necesearies  will  be  the 
rale  to  regalate  his  demand,  (d)  It  wiU  be  foaaA  that,  where 
the  minor  enters  into  a  secarity  for  *the  pigment  of  a  debt  tfans 
t^ontracted,  that  sometimes  he  will  be  liable  on  lihe  secarity  given ; 
at  other  times,  not  I  apprehend  the  principle  which  governs  in 
this  case  is  this :  When  the  secnrhy  is  of  sach  a  natore  that,  by 
the  roles  of  law,  the  consideration  cannot  be  inqoired  mto,  then 
the  infant  is  not  liable  on  mich  secarity ;  for  it  is  clear  thst  the 
privily  cf  infimcy  cannot  be  protected,  if  he  be  liable;  for^e 
whole  sam  contracted  for  in  the  secaritj  mast  be  paid,  whei^  no 
inqaity  can  be  made  into  l!he  comsideratioii.  If  an  in&nt  were 
to  be  bound  by  a  bond  (for  instance)  given  for  necessaries,  his 
privilege  of  being  boand  only  to  the  e3rtent  of  the  value  of  flie 
necesaaries  might  be  wholly  destroyed ;  as  where  he  purchases 
necessaries  of  the  valae  of  £5  only,  and  gives  his  bond  for  £50, 
if  he  be  liable  on  this  bond,  he  is  liable  for  £60 ;  for  no  inqniry 
can  be  had  as  to  the  consideration  of  a  bond,  to  show  Ibat  it  is 
in  fact  less  than  it  purports  to  'be.  To  preserve,  therefore,  enttre 
Ihe  rights  of  lihe  infant,  he  is  not  liable  on  ^be  bond ;  (i)  bat  the 
droamatance  of  a  bond  being  *  pven  will  not  prevent  his 
'*  ^  being  liable  on  the  original  contract,  to  the  extent  off  its 
real  vahie :  And  this  I  believe  to  be  the  trne  Teaaon  why  an 
infiuit  is  not  liable  on  a  bond  with  penalty ;  for  if  there  were  no 
penalty,  this  right  woald  be  affected,  as  lire  case  might  be,  if  he 
ipere  boand  to  pay  the  sum  in  tthe  condition  only,  and  that, 
indeed,  is  all  that  he  is  liable  to  pay,  as  the  law  now  is ;  the  court 
being  by  statute  empowered  to  chancer  down  llie  penalty  to  the 
sum  in  the  condition,  and  interest 

So,  too,  an  in&nt  ia  not  bound  by  a  megotiable  note,  after  it  is 
negotiated ;  (<^  for  in  such  cases  the  evidence  of  the  want  of 

(a)  Siak.,7rS;  10  Mod.,  67;  Pro.  In  Oui.,  ST ;  1  P.  Wms.,  668,  688 ;  aiBq.0i.Abr. 
(6)  Oro.  SL, MO;  SfpiiiM  164.  (b)  1  Temi  Bep.,  41. 

(1)  H«  was  held  lii^lOf  alao,  for  mo&ey  paid  to  preooie  fais  i^lease  fhrni  ttrert  ca 
eKMution,  and  alao  in  meeiie  prooeaa,  where  the  amst  was  IforneoeaaariBS.  Baatf 
V.  Sweet,  1  Denio,  461. 
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ooQsideratioii  is  wholly  ioadmisaible ;  but  if  the  note  have  not 
heen  negotiated,  but  remainfr  in  the  hands  of  the  promisee,  a 
recoveiy  on  this  note^  when  given  £>r  necessaries,  may  be  had 
against  the  in£Euit;  for  in  this  case  the  consideration  may  be 
inquired  inta  So,  too,  in  case  of  a  note  not  negotiable,  the 
consideration  may  be  inquired  into;  but  by  such  note  the  in&nt 
is  boun(f  for  necessaries*  (a)  By  a  bill  of  ezchazige  he  is  not 
bound ;  for  the  consideration  cannot  be  inquired  into. 

To  this  doctrine  it  ist)b}ected  tbat^  if  it  were  correct,  an  infant 
would  not  be  bound  by  a^  single  bill ;  ajid  y^t  the  elementary 
writers  agree  that  he  may  be  bound;  The  answer  to  this  is, 
that,  although.it  may  now  be  considered  as  settled  law  that  the 
consideration  of  a  single  bill  cannot  be  inquired  into,  (i)  yet  this 
was  not  form^ly  the  case,  when  it  was  settled  that  an  infant 
might  be  bound  by  a  single  bill;  and  if  the  law  respecting  sin- 
gle bills  be  altered  with  respect  to  inquiring  into  the  considera- 
tion, then  it  ought  also  to  be  altered  reiq)ecting  an  infant's  being 
bound  by  a  single  bill.  (1) 

(a)  1  Wood,  408;  Pre.  in  Can.,  8tf ;  Chit.,  SO;  Amb.,  m. 


(1)  The  question  of  what^aota  of  the  infttit  are  absohitelj  Toid,  and  what  only 
fVMdaUa^  is  disonssad  at  langtlfr  in  a  Bobae<}uent  ohapter. 

Hie  doctrine  is  laid  down  bj  Lord  Mambukj),  in  Zonoh  v,  FisnonB,  3  Burr. 
Bep^  1804,  that  aU  such  gifts,  grants  or  deeds  made  by  an  inftnt^  which  do  not 
tike  eAct  bf  deUTerj  of  his  handf  am  void;  but  sndi  ifift,  grant  or  deed,  madebj 
an  in&at  bf  matter  in  deed  or  hi  writfaig,  which  take  eflbot  by  ddirery  of  his 
h«d,  aie  voidable.  This  is  atoe the mlelaid  down bj  Peririns,  sea  13,  andadhered 
tobf  teOhanoelkNr  m  Stirffbrd  v.  Root,  9  Cow.,  606. 

It  must  be  admitted  that  'some  of  the  decisions  seem  to  milftats  agafaiBtihe 
Mthoritf  of  Zench  o.  B»Moa.  Thus  it  has  been  held  that  the  mfknt^s  bond^ 
theoghgiven  fi>r  neoeasaiies^  is  iM,  (BayUs  v,  IHnelj,  8  Maole  ft  Sol,  488X  and 
hismgotiahle  note  giren  formecessaries;  Bwasef  e*  yandeTfaejden,  10  John.  Bep^ 
3S]  Tmeman  ««  Hurat,  1  Teim  Rapi,  4»;  MdOui  «.  Richmond,  6  Yerg^  1; 
HoCifllia*.  How^  3  New  Hismp.,  34S*;  thong^  in  Ererson  r^  Gaipenter,  17  Wend., 
U9,  it  wsB  held  ta  be  onif  ToldaUei  Wb  aooeptanoe  of  a^  bill  of  esdiange*  is  alse 
Ttad;  Wflliaason  v.  Watta,  1  Gamp.  K.  P.  Bepi,  563^  and  Jiis  oontiaot  as  seonri^ 
for  another  absolutelj^  void.  Cortin  v.  Pattan,  11  Serg^.  k  Rawle,  305.  All  these 
ctMi  preoeed  diraotlj  upon  the<  ground  that  an  infiuit  is  not  liable  on  his  express 
^ontnot,  but  that  the  court  will  look  back  of  the  writing,  and  see  whether  there  is 
Baoh  a  oonsideratioa  for  it  as  will  raise  an  implied  promise  in  the  absence  of  the 
express  contract    It  will  be  seen  hereafter  that  it  is  greatly  for  the  interest  of  the 
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An  in&nt  is  not  boand  by  an  insimul  computasset^  even  foi 
necessaries,  although  the  consideration  may  be  inquired  into:  (a) 
for  an  in&nt  is  not  considered  as  capable  of  stating  and  settling 
r«^<<91  an  account;  and  at  the  time  the  law  *  was  settled,  that 
an  in&nt  was  not  bound  by  an  irmmul  compulasad  for 
necessarieS|  no  inquiry  could  be  made  respecting  the  oonsidera- 
tion  of  an  insimvl  oomputasseL  (1)  (6)  There  is  a  case  in  Latch, 
169,  from  which  it  appears,  that  the  reason  why  an  in£uit  is  not 
liable  in  an  action  of  vndAUaJtua  assumpsit  or  an  tnsimtd  compvb- 
(asset  for  necessaries,  (and  which  accords  with  the  opinion  expies- 
sed  in  this  chapter,)  is,  that  no  evidence  can  be  given,  in  such 
case,  of  the  value  or  necessity  of  the  items  which  compose  the 
insimtd  computasseL 

In  the  State  of  Connecticut,  we  have  a  statute  on  this  subject; 
in  the  construction  of  which,  there  seems  to  be  an  opinion  gra- 
erally  received,  that  the  common  law  is  altered ;  and  that  no 

(a) Latch,  169;  IT.  Bap., 40;  Fow.,86;  Oo.Lltt,lTI;  1  Boll.,4»;  X7d.,186. 
(»)Chltty,61,8»-88;  Peak.  Sep.,  67,  tU ;  Bast.,  117,  S6i ;  Latch.  166;  Cro.  Jac, 601;  1 T. 
Rep.,  41. 


infant  that  these  oontracts  should  onlj  be  considered  Toidable^  for  if  abeololdj 
▼oid,  the  person  contracting  with  him  is  also  discharged. 

The  necessary  condusion  fh>m  these  premises  is,  that  an  infimt  is  not  bomd  bf 
a  negotiable  note,  even  after  it  has  been  negotiated,  and  sacfa  is  the  dodrine  of  i 
large  number  of  authorities.  Ghitty  on  ^ills,  16,  and  cases  there  cited.  But  it  ii 
held  that  a  single  note  given  for  necessaries,  given  for  the  exact  sum  due,  will  bind 
him.  Id.  So  the  indorsement  bj  an  infant  payee  will  not  pass  any  interest  is  the 
bill  against  himseUJ  though,  under  some  circumstances,  the  acceptor  and  sabseqnent 
indorsers  will  be  liable.  Ohlt  on  Bills,  111;  Taylor  v. Oroker,  4  Esp.  N.  P.0m^1S7. 
Articles  of  apprenticeship,  entered  into  by  him,  will  not  be  binding  unless  aano- 
tioned  by  the  parent  or  guardian.  Harvey  •.  Owen,  4  Black£  Ind.  Bep.,  3B3;  0  om- 
fro,  Rez  v.  Wigston,  3  Bam.  ft  Cress.,  484.  Nor  will  his  bond  and  wurant  of 
attorney.  Waples  v.  Hastings,  3  Harr.,  403.  Or  his  agreement  to  many.  Pool  t. 
Pratt,  1  D.  Chip.  Bep.,  362.  Where  he  has  received  an  order  in  payment  for  mt- 
vices  rendered,  he  will  not  be  bound  by  the  receipt  of  It  Abel  •.  Wanes,  4  Tt 
Bep.,  149.  Nor  is  he  bound  by  a  discharge  executed  by  him  to  a  witness.  WaDnr 
•.  Ferrin,  4  Yt  Bep.,  523.  But  the  recognizance  of  an  infant  for  costi  is  otij 
voidable.  Patchhi  v,  Cromach,  13  Vt  Bep.,  330. 

(1)  Though  he  is  not  bound  by  an  account  stated,  still  it  is  not  absolctely  voi4 
but  only  voidable,  and  may  be  ratified  on  his  coming  of  age;  and  if  he  does  10 
ratify  it,  an  action  of  debt  as  well  as  assumpsit  may  be  maintained  thereon.  WDr 
yams  V,  Moor,  11  Mees.  ft  Wels.,  256. 


^ 


PARENT  AND  CHILD.  351 

infaat,  who  has  a  parent,  guardian  or  master,  can  be  bound  by 
his  contract,  even  for  necessaries ;  and  that  the  doctrine  of  in* 
&nt8  being  bound  only  bj  such  contract,  is  confined  to  those 
cases  only,  where  the  infant  has  neither  a  parent,  guardian  nor 
master.    The  language  of  the  statute  does  not  sanction  such  an 
opinion.    It  is  a  statute  purely  in  affirmance  of  the  common  law, 
except  that  it  renders  the  parent,  liable  on  any  contract  of  the 
infant,  which  he   consents  to.    The  words  of  the  statute  are, 
that  no  person  who  is  under  the  government  of  a  parent,  guar- 
dian, or  master,  shall  be  capable  of  making  any  contract,  or  bar^ 
gab ;  but  surely,  it  is  not  a  strained  construction  to  say,  that, 
when  a  minor  is  out  of  reach  of  the  parent,  &c,  that  he  is  not 
under  his  government ;  for  that  government  cannot  be  exercised. 
The  statute  is  not,  that  an  infant,  who  has  a  parent,  guardian, 
or  master,  cannot  contract,  in  any  case ;  but  he  who  is  under  the 
government  of  a  parent,  guardian  or  master,  cannot  contract 
K  that  were  the  case,  a  minor,  thrown  on  our  shores  by  ship- 
wreck, would  not  be  able  to  contract  for  necessaries,  if  it  could 
be  shown  that  he  had  a  par^t,  &c.,  living :  and  the  common  law 
does  not,  any  *  more  than  our  statute,  suffer  an  infant  to  r»oqo"| 
be  bound  by  his  contracts  for  necessaries,  where  he  is  '• 
under  the  government  of  a  parent,  &c.,  except  in  the  exempt  case 
of  that  government  being  unduly  exercised,  as  before  stated ;  and 
it  would  be  remarkable,  if  our  legislature  meant  to  reject  the  com- 
mon law  on  this  subject,  when  the  government  of  the  parent, 
&c,  was  so  exercised,  that  the  minor  suffered  from  hunger,  thirsty 
cold  and  nakedness ;  and,  in  that  case,  that  he  should  not  have 
the  privil^e  of  binding  himself  but  must  continue  to  suffer;  for 
his  contract  for  such  articles  would  not  bind  his  parent,  if  the 
statute  is  to  be  understood  as  contended  for.     The  expressions 
in  the  statute  show,  that  the  parent,  &c.,  are  not  to  be  bound  by 
any  contract,  unless  where  the  infant  was  authorized  to  flon- 
tract    The  contract  of  such  in&nt  is  declared  to  be  utter- 
ly void,  except  when  allowed  to  be  made  by  the  parent    It 
follows  of  course,  then,  if  the  infEtnt,  who  has  no  proper  care  taken 
of  him,  should  contract  for  necessaries,  neither  he  nor  his  par- 
ent is  bound,  and  he  is  left  to  perish.    If  the  legislature  intended 
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to  hsYe  edkctaated  saek  a  notable  change  in  the  oommon  Uw,  it 
woald  have  been  expraned  in  a  manner  yery  dear  and  lucid,  and 
not  left  to  oonfltofCtion.  Itoannot  be  supposed,  that  the  statute 
intended  to  alter  tk#  oommon  law,  aad  leaye  the  person,  wfaofle 
humanity  haft  fumiahiMl  necessaries  for  an  iafimt  in  distress,  vitli- 
o«t  remedy  against  tkc  minor  or  paneot :  But  on  the  (xmatim 
ixm  against  which  I  sm  <«)onteiiding,  this  wonld  be  the  esse;  for 
the  statute  exacts,  that  soeh  contract  nev^  binds  the  infint;  and 
the  parent,  only  when  he  aiiiborizes  the  oontiaot  Bat  if  the  sta- 
tote  be  considered  as  an  affiwiance  of  tiie  oommon  law^  in  all 
contracts  for  neoessariesi  by  an  in&nt,  not  under  die  goyanment 

r*9^^1  ^^^V^^^^%  ^1  ^  when  duHt  *  gOYemme&t  ianotdolj 
^  ^  exercised,  the  infimt  is  bound,  and  the  parent  also.  U 
ought  to  be  remarked,  that,  howerer  convenient  and  osefol  oe^ 
tain  articles  may  seem  to  be  to  an  in£uit,  under  his:  then  ciicom* 
stances;  yet,  if  the  aarticde famished,  is  not  one  of  those  tenned, 
by  laW)  necessaries,  the  in&nt  ia  not  bound:  (a)  As  if  an  in&nt 
be  a  fiurmer,  and,  in  his  business,  should  purchase  a  cart,orjok» 
of  oxen,  he  is  not  bound  by  his.  coi^taract:  Or,  if  an  infimt  me^ 
chant  should  contract&r  goods^  the  case  would  be  diasaae. 

The  in&nt  is  bound  for  ikeoessariesi  for  his  wife  and  his  chil« 
dmn :  for,  by  law^  he  is- permitted  to  many;  and  thea^fixre,  can 
enter  into  such  contracts  aa  axe  necessary  to  the  existence  of  the 
relation  of  husband  and  wifo.  He  is,  also,  liable  for  the  debtsof 
his  wife,  which  existed  at  the  thne  of  corenbiiafe.  (B)(1) 

The  neoessary  tenned  instaruotion,  must  be  sncb  asiseoitaUe 
for  the  infaait's  condition  in  lif&  A  liberal  education  aft  an  nni* 
rersity,  may  be  as  psopt/e^  for.  one.  person,  aa-a  oovBtry-  sdiool 
eiucaitiott  is  for  another ;  and  we  find  it  laid  down  in  Sid.,  446, 
that  instaruotion  in  singing  and  dancing,  was:  not  necesaaiy.  A 
diange  of  mannera may,  possibly,  now  waaraat  a.  difEbKntdfid* 
siow 

(ayort.  Jm., 4Mt  lAtek, S»;  SStnu,  1086; ^iStffc* IM. 
^)  Stm.y  168$  Bfpin.  Dig.,  161 ;  Barnea*  Notei,  96. 

(1)  Butler  V.  Brick,  7  Metoal(  164. 
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•CHAPTER  IL  [*285] 

Of  thb  Inpaitt's  Privilege  to  bxscind  his  Contbacts.    When 

HB  IB  OOMPBLLABLB  IN  ChANCEBT  TO  DO  CEBTAIN  ACTS  OB 
FBBFOBM  CEBTAIN  DUTEES;  AND  OF  HIS  BBINO  BOUND,  IF  HE 
FULFILL  SUCH  GONTBACTS,  OB  PEBFOBM  SUCH  DUTIBS,  WITH- 
OUT Compulsion  ;  and  how  fab  his  Pbiyileoe  extends  in 
SUCH  Cases.    Of  cebtain  Contbacts  which  Infants  may 

MAKE,   AND  THE  EzTENT  OF  THEIB  LlABUJTY   ON  THOSE  CON* 

TBAcrrs;  as  in  the  Case  of  Infant  Exbcutobs'  Mabbiaob 
Settlembnt  bt  them.    Of  theib  Poweb  to  devise  Peb- 

60NAL    PbOPEBTT.       Of    THEIB     BEING    BOUND,    AFTEB     THET 

comb  of  Age,  by  batifying  those  Contbacts  which  webe 
mads  dubing  infancy. 

Thebe  are  certain  contracts  whicb  minors  are  capable,  at  law,, 
or  chancery,  to  make;  and,  also  certain  acts  which  they  are 
compellable  to  do.  If  they  make  such  contracts,  or  perform 
such  acts,  without  compulsion,  they  are  bound  by  them:  But  it* 
is  always  to  be  understood  that,  if  such  contract  be  unequal,  or 
such  act  disadvantageous  to  the  minor,  he  may  rescind  it ;  but  it 
must  appear  to  be  so,  or  he  cannot  avail  himself  of  his  privilege ; 
whereas,  in  ordinary  cases,  he  rescinds  his  contracts  at  pleasure; 
and  no  inquiry  is  to  be  made  whether  they  are  fair,  beneficial 
contracts  or  not  This  rule  may  be  exemplified  by  a  variety  of 
cases :  An  infant,  being  a  joint-tenant,  or  tenunt-in-common,  or 
parcener  with  others,  is  compellable  to  make  partition.  If,  then, 
such  infant  should  make  partition  which  is  reasonable,  he  cannot' 
rescind  it  An  infant  mortgagee  is  compellable  to  reconvey, 
upon  the  mortgage-money  being  tendered  or  paid ;  *  and  p^fooRi 
if,  upon  the  receipt  of  the  money,  he  do  reconvey,  it  is  a  ■-  ^ 
valid  conveyance. 

An  in&nt,  who  is  a  mere  trustee  of  real  estate,  will  be  compelled 
in  chancery  to  convey  in  all  cases  where  a  trustee,  who  was  an 
adult,  would  be  compelled  to  convey,  (a)    It  is  no  objection  that 

(a)  t  Vet.,  6S0;  Com.  Bep.,  815;  8  Atk.,  477. 
45 
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the  person  is  a  femme  covert;  she  will  be  decreed  to  conyey  bj 
fine.  (1)  An  infant  is  compellable  to  set  out  the  widow's  dow- 
er. (2)  I^  then,  he  do  so,  and  it  be  a  judicious  setting  oat  of 
dower,  he  is  bound  bj  it  So  an  infant  trustee  is  compellable  to 
give  a  discharge  £:>r  money  paid ;  and  in  these,  and  all  casa 


(1)  3  Kent's  Oom^  242.  The  power  to  compel  him  to  ooiiT^bya  omrt  of  eqmtT 
iprings  from  the  Engliah  statute  of  7  Amie^  a  19,  wtiicfa  has  been  wcnaelBd  c 
the  SUte  of  New  York.  S.  T.  Rev.  Stat,  toL  2,  p.  294.  Hot  ft  most  be  hdd  is 
trust  only,  or  he  will  not  be  oompelled  to  eomney.  If  the  decEse  be  to  convvf  v^ 
a  warraatf,  it  is  error.  Swing's  feane  v.  Hlg)7,  T  Ohio  Item  198,  pan  L  Sr 
Jonea  t.  Brewer  IB  llaaa.  Bep^  314 

Id  the  matter  of  Hyatt^  adm'r,  «.  Seelej,  1  Kern.  (N.  T.)  Rep.,  62,  wlBGhviiB 
appUcatlon  to  the  Suprame  Court,  under  a  statute^  to  compel  a  ^ecific  perfiDnanat 
Vy  hifaot  heirs,  of  a  contract  for  the  sale  of  land,  entered  into  by  the  anoeetoc.  zsk 
an  order  directmg  the  infknts  to  conyej  all  their  interest  (the  deed  to  be  execotoc  '7 
Josiah  S.  Mitchell,  their  guardian  ad  UUm^  in  the  name  and  behalf  of  the  iafic?. 
it  was  left  as  questionable  (per  Sbldbk,  J.)  whether  the  heir  oould  be  reqnne  » 
convey,  by  a  deed  containing  personal  covenants,  when  the  ancestor  had  oaoce^. 
to  convey  with  covenants  of  title. 

Upon  this  point  tht  oonut  say:  '*If  they  are  to  be  bound  by  oovenaola  at  tL  > 
should,  obviously,  be  to  the  same  extent  only  as  they  would  have  been  bocac  r 
the  covenants  of  the  ancestor,  had  the  deed  been  executed  by  him— a  Si^" 
which  would,  of  course,  be  limited  by  the  amount  of  their  inheritance  &ob  ^ 
ancestor,  and  should  be  so  expressed  in  the  deed  executed  by  the  hein.' 

But  where  the  order  of  the  court  directs  the  infknts  to  couTey  menly  Abt 
TOS^  personal  covenants  inserted  is  the  deed  on  their  behalf  are  void.    It  «s 
■that,  as  there  was  no  order  or  decree  of  the  court  re<iniring  them  to  execitti 
with  coyenants,  they  oould  make  no  covenants,  for  they  clearly  had  no  ?c>v*^ 
bind  themselves,  nor  their  guardians,  by  vohmUarg  covenants  entered  intD  vc 
the  order  and  direction  of  the  court 

The  inftnt  heir  of  a  yendor  ia  bound  to  ftdflll  hia  eontract  fior  oob^ 
may  be  decnsed  to  do  so,  notwithstanding  his  minority.  Hill.i\  Biaaei 
162.  ^ 

In  St  Chiir  v.  Smith,  3  Ohio  Rep.,  356,  it  was  hela  distinctly  that  nAEff  «* 
ofHpable,  in  law,  of  making  covenants  to  bind  them^ves^  and  that  a  coot 
oery  has  no  power  to  decree  tiiem  to  do  it    The  juriadictiaD  of  dv 
•chancery,  in  New  York,  in  directing  the  sale  of  infants*  estates,  iadenrat 
aively  (torn  the  statute.  Rogers  v.  Dill,  6  Hill,  416.    In  this  caae,  aa  w 
for  the  sale  of  an  infanf  s  contingent  remainder  was  held  to  be  withoot  ^ 
•Aotiott  of  the  court  of  chancery. 

(9)  Co  Dtt^  172;  a.    And,  tHereforei  if  he  be  a  tsBaiilrin-eoiBmoB,  ht 
a  reasonable  partition.  Barrington  ti  Qlarke,  2  Penn.  Rep.,  116.    And  he 
•eharge  a  mortgage  on  a  foil, payment  of  the  mortgage-debt 
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when  he  is  compellable  to  do  an  act,  if  he  do  it  without  compul- 
sion, he  is  not  at  liberty  to  rescind  it  (a)  (1) 

So,  too,  an  infant,  at  the  age  of  seventeen,  can  act  as  an  exe- 
cutor;  (J)  and  his  acts  respecting  the  testator's  estate  are  as  bind- 
ing upon  him  as  on  other  executors,  unless  the  act  done  will 
create  a  devastavit^  and  subject  him  to  loss  out  of  his  own  estate : 
in  such  case  he  may  have  his  privilege.    If  an  executor,  who  is 
an  adult,  should  discharge  a  debt  due  to  the  ^tate,  without  having 
received  the  money,  yet  he  would  be  atiswerable,  for*  the  debts 
were  assets  in  his  hands;  and  he  would  be  without  any  remedy, 
having  discharged  the  debt     The  case  of  the  infant  executor 
would  be  different :  he  would,  indeed,  be  answerable  for  the  debt, 
as  assets,  but  he  would  not  be  bound  by  his  discharge ;  for,  if 
he  were  bound,  it  would  create  a  devdstavit :    But  if  he  had 
-      received  tbe  debts,  his  discharge  would  be  as  binding  upon  him 
■-     as  upon  an  executor  who  was  an  adult   Cro.  Car.,  490 ;  2  Bur., 
1027;  Moore,  177,  852;  Co.  Litt,  172. 
An  in&nt  can  enter  into  the  contract  of  marriage,  the  male 
^^  at  fourteen,  and  the  female  at  twelve;  and  such  contract,  if  cele- 
ji3    brated  according  to  the  usual  ceremonies,  is,  indisputably,  a  valid 
:  ?    marriage.     If  celebrated  before  that  period,  it  may  be  receded 
• '    firom  by  eitber  party ;  but  *  needs  no  renewed  celebration  p^^oirn 
if  the  parties^  after  they  arrive  at  that  age,  cohabit  to-  *■        •' 
gether  as  man  and  wife.  (2) 

v:  (a)  8  Bar.,  1801 ;  Co.  Litt,  ITS.  (6)  8  Bar.,  17M. 

.i^'-'  ' ' -^-^ 

3  €*^     (1)  The  doctrine  of  the  dommon  law  dearly  is,  HbtX  he  may  act  as  executor. 

7dl  on  Sz.,  31;  Off.  Ex.^  214;  2  BL  Oom.,  663.  Bat  it  is  questionable  how  far 
^^^^this  doctrine  is  adopted  in  the  United  States.  In  Vermontj  when  he  is  named 
.  ^  ^executor,  administration  with  the  will  annexed  wfll  be  granted,  during  his  minority 

tmless  there  shaU  be  a  co-executor  who  shall  accept  the  trust  and  give  bond.  R.  S., 
^^^^  Tt,  1839,  p.  260.  In  New  York,  also,  he  is  declared  incapable  of  acting  either  as 
'^^.ftdministrator  or  executor.  2  Rev.  Stat,  K  Y.,  p.  69.  And  such  is  believed  to  be 
^^  he  law  of  Massachusetts,  Rhode  Island,  and  Missouri  In  Maryland,  he  may  act 
^^^■,M  executor  at  the  age  of  eighteen.    But  he  is  not  liable  fbr  a  devasta^t  2  Kent'tf 

^;  w,  241 

"^^  f;  (^  ^*^  siibje^t  has  been  fully  discussed  in  a  former  dhapter.    The  provisions  of 

^  '     he  oommon  law,  establishing  the  age  of  consent  at  14  in  niales  and  12  in  femalesy 

jnre  not  been  adopted  in  all  the  United  States.    For  the  ages  of  consent,  as  estab- 

iihed  by  courts,  or  legislative  enactments,  in  the  several  States,  see  aaiie,  note  to 


^  J-  ^larginal  page  200. 
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That  minors  may  many,  by  the  English  law,  before  they  are 
capable  of  consent^  is  indisputable.  Thej  may,  mdeed,  when 
thej  become  capable  of  assenting  and  dissenting,  dissent  to  the 
marriage,  and  render  it  invalid ;  but  until  that  time  arriyeS}  thej 
may  legally  intermarry.  This  is  a  singular  case,  that  marriage 
should  take  effect,  without  a  contract  between  the  parties;  for 
there  can  be  no  contract,  where  there  is  no  capacity  to  oontrad 
In  1  Roll.  Abr.,  841,  there  is  a  case,  where  a  wife,  bring  only 
eleven  years  of  age,  did  then  disagree  to  the  marriage;  and  the 
husband,  being  then  of  the  age  of  consent,  married  another 
woman,  and  by  her  had  a  child.  Such  child  was  adjudged  to 
be  a  bastard,  because  the  former  marriage  continued  valid; 
for,  the  first  wife,  when  she  dissented  to  the  marriage,  had  not 
arrived  to  the  age  when  she  could  dissent  A  marriage  at  such 
a  tender  age,  has  not  been  heard  of  in  Connecticut,  I  believe; 
and  I  cannot  suppose,  that  such  marriage  would  be  considered 
valid.  In  consequence  of  this  power  in  infimts  to  contract,  mar- 
riage settlements,  that  have  been  made  by  infants,  when  reason- 
able, have,  in  chancery,  been  held  valid;  being  considered  as 
accessory  to  the  principal  contract  The  truth,  is,  in  these  cases, 
the  chancellor  is  considered  as  guardian  to  all  the  infiints  in  the 
kingdom ;  and  takes  such  care  of  them  as  his  discretion  dictates, 
ftee  from  the  control  of  the  common  law.  To  ascertain,  with 
precision,  in  what  cases  the  chancellor  enforces  marriage  settle- 
ments, by  infants,  so  as  to  form  a  general  rule,  I  find  impossible. 
That  they  have  done  it,  in  a  variety  of  instances,  is  certain.  I 
wiU  refer  the  reader  to  the  cases  on  the  subject,  which  I  have 
examined,  and  leave  him  to  form  his  own  conclusions.  The 
estate  of  a  female  infant  was  bound  by  a  marriage  settlement,  as 
appears  *  from  the  case  of  Seys  and  Pierce,  reported  in 
L  2^^J8.Atk.,S16. 

The  sama  doctrine  is  mentioned  in  2  Vem.,  501.  (a)  The 
agreement  of  a  female  in&nt  was  inferred  from  circumstances, 
and  she  was  bound ;  but  in  all  these  cases,  the  settlement  mnst 
be  vrith  consent  of  the  parent  and  guardian.  The  power  of  infemts 
to  consent  to  marriage,  is  under  the  like  restrictions.  Their  con- 
sent is  not  valid,  without  the  consent  of  parents.    It  must  like 

(<iOSVod.,  101. 
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wise,  be  remarked,  that  such  settlements,  by  infants,  will  not 
bind  them,  unless  they  are  perfectly  fair  and  reasonable.  In 
every  case,  where  there  is  an  inadequacy,  a  court  of  chancery 
will  refuse  to  sanction  them.  The  point,  that  a  female  infant  is 
bound  by  her  covenant,  in  equity,  to  settle  her  estate,  where 
there  is  a  competent  provision  made  for  her  by  her  husband,  and 
her  parents  have  consented  to  such  covenant,  seems  to  be  settled 
in  a  case  reported  in  2  P.  Wms.,  248. 

That  a  female  in£mt  may  bar  her  dower,  by  accepting  a  join- 
tare,  is  indisputable,  (a)  It  would  seem,  from  the  above  state- 
ment of  authorities^  that  it  might  be  fairly  concluded,  that  the 
point  was  settled,  that  a  female  infant,  under  the  restrictions  before 
mentioned,  would  be  bound  by  an  agreemgnt  rhade  before  mar- 
riage to  settle  her  estate.  There  is,  however,  some  doubt  thrown 
upon  this  subject,  (6)  from  the  opinion  of  Lord  Hardwicke,  in 
8  Atk.,  618,  where  he  says,  that  the  case  in  2  P.  Wms.,  248,  is 
going  a  great  way ;  and  is  still  involved  in  greater  obscurity,  by 
the  opinion  of  Lord  Thurlow,  where  he  says  that  the  real  estate 
of  a  female  in£EUit  is  not  bound  by  her  agreement,  unless  she  take 
possession  of  the  jointure,  after  her  husband's  death,  and  then 
ratifies  it  by  her  own  act;  (c)  and  that  it  is  immaterial  whether 
the  provision  for  her  that  induced  the  settlement,  is  competent 
or  not  (1) 

(a)  Bro.  Pftr.  Oa^  610;  \m.,  66.  (ft)  8  Atk.,  618.  («)  8  Bro.  in  Can. 

(1)  Whether  a  female  infant  can  bind  her  property  hj  an  ante-nuptial  settlement, 
may  be  prononnoed,  upon  very  high  authority,  an  unsettled  question.  2  Kent's  Com., 
243.  The  cases  of  Slocombe  v.  Glubb,  2  Brown,  545 ;  Strickland  v,  Croker,  2  Cas. 
in  CluuL,  211;  and  Warburton  v.  Lytton,  cited  in  4  Bra,  440,  are  authorities  to 
sustain  such  a  settlement  But  in  Drury  v.  Drury,  1  Eden^s  Rep.,  39,  it  was  held 
that,  notwithstanding  a  jointure  was  settled  upon  an  infant,  she  might  elect  to  waive 
her  jointure  and  take  her  dower;  while  in  McGartee  v.  Teller,  2  Paige*s  Rep.,  611, 
it  was  held  that  a  legal  jointure  settled  on  an  infant  was  a  good  bar  of  dower.  Mil- 
ner  v.  Lord  Harewood,  18  Yes.,  269,  is  another  strong  authority  against  the  validity 
of  settlements  made  by  female  infants.  It  was  there  held  that  she  was  not  bound 
by  her  agreement  to  settle  her  real  estate  upon  marriage,  if  she  did  not,  when  of 
age,  choose  to  ratify  it;  and  that  nothing  but  her  own  act  after  the  period  of  ma- 
jority could  fetter  or  affect  it  The  cases  of  Cape  v.  Adams,  1  Desaus..  567 ;  Tubb 
f.  Ardier,  and  Randolph  v.  Randolph,  3  Hen.  k  Munf.,  399,  support  the  opposite 
doctrine. 
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r*9<ioi  *  ^^^^^'  A  ^^^  in£uit  would  he  bound  by  his  msr- 
^  -*  liage  settlement^  seems  to  be  more  ^noeitain ;  but  I  can- 
not conceive  of  any  imaginable  reason  why  he  should  not  be 
bound  in  all  cases  where  a  female  in&nt  ia  (1.) 

I  find  that  in  the  cas^  of  Lavender  v.  Blackstone,  cited  m 
Roberts  on  Fraudulent  Conveyances,  that  a  promise,  made  by  aa 
infant,  on  his  marriage,  to  settle  his  ^tate  on  his  wife,  when  of 
age,  was  a  sufficient  consideration  to  support  the  setdement  after 
marriage.  There  is  a  case  in  Pre.  in  Can.  where  a  male  in&nt 
covenanted  with  his  intended  wife,  who  was  an  adult,  that  her 
estate  should  be  settled  in  a  certain  manner;  and  he  was  bound 
by  this  covenant 

It  has  been  decided,  that  a  male  infimt's  lease  for  life  binds 
him ;  yet,  it  is  said  by  Powell,  that  there  is  no  decision  of  chan- 
cery, that  a  male  infistnt  can  bind  his  real  estate,  by  mairiage 
settlements,  (a) 

An  in&nt  can  dispose  of  his  personal  property  by  wiU,  diongh 
at  what  age  the  infant  shall  possess  this  power,  seems  unoertain. 
Some  have  said,  that  at  twelve  in  females,  and  fourteen  in  males: 
Others  have  said,  generally,  that  when  an  in&nt  arrives  to  fif- 
teen years  of  age,  such  infiint  may  dispose  of  personal  property 
by  will.  (6)  Others  have  fixed  on  seventeen  years  of  age  as  the 
proper  time.  If  the  civil  law  governs,  which,  I  think,  is  proba- 
ble, seventeen  years  is  the  true  time.  I^  then,  an  in&nt  make 
a  will  of  his  personal  property,  at  this  age,  and  in  such  will 
direct  his  debts  to  be  paid,  his  executor  is  a  trustee  for  the  pay- 
ment of  debts  contracted  by  the  testator  during  his  in&ncj;  for 
these  debts,  so  given,  i^re  so  many  legacies  to  the  debtors,  by 
the  testator,  (c)  (2) 

(«)  Vou4b.f  as,  70. 

(6)  a  Ver.,  469,  IM;  iMod.,ai8;  Pre.  In  Om.,  916; }  BL, 4B8. 

(e)  Com.  Dig.,  6. 

(1)  See  Atherton  pn  Marriage  Settleooents,  42,  46. 

(2)  Such  was  the  doctrine  of  the  oommon  law.  2  Black.  Cool,  497.  Arnold  t. 
Earle^  Rep.  temp.,  flee  voL  II,  p.  629.  But  it  has  become  the  subject  of  statute 
regulation  in  several  of  \he  states.  In  Vermont,  tba  power  of  an  infant  to  nake  i 
yalid  will  is  taken  away,  and  none  but  a  person  of  Aill  age,  and  sound  mind,  can 
make  a  yalid  testamentarj  disposilion  of  his  property.  Bev.  Stat  of  Vt,  18S9.  p> 
2C4.    In  Virginia,  the  required  age  is  eighteen;  in  New  York,  eighteen  in  male^ 
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In  Connecticat^  this  ifi  regulated  bj  statute ;  and  a  minor  must 
be  at  the  age  of  aevente^  before  he  can  dispose  of  his  personal 
property. 

♦  At  common  law,  an  infant  can  elect  a  guardian  at 
fourteen  years  of  age,  if  a  male;  if  a  female,  at  the  age  of  ■-        ^ 
twelve  years,  (a) 

Although  a  minor  is  not  bound  by  his  contract ;  yet,  if  he 
promise  to  fulfill  it,  after  he  arrives  at  full  age,  he  is  bound  (1) ; 

(«)  FoDdb.,  74 ;  Gh.  Bep.,  66 ;  1  Bq.  Oa.,  Abr.,  981 ;  1 T.  Rep.,  048 ;  i  Vent.,  908 ;  1  Stra.,  <tOO. 

and  nxteen  in  feouJet;  in  liaflsaohuaeUB  and  Oonneotiout,  eighteen.  Bev.  Code 
of  Virginia  224;  N.  Y.  Bey.  Stat,  toL  II,  p.  60;  Bey.  Stat  liasa,  1836;  Stat 
Coon.,  182L 

(1)  It  has  been  queatioaed  whether,  in  the  casa  of  a  yoidable  contract,  it  is  not 
UBOduaary  for  the  infiuit,  on  attaining  his  m^ori^,  to  aignifj  his  ayoidanoe  of  it 
Holmea  v.  Blogg,  8  Taunt,  36.  But  the  eatabliehed  doctrine  now  ie,  that  a  yoid- 
able coDtraot  only  beoomea  binding  on  the  infont  when,  on  attaining  his  miyori^, 
he  does  some  act  amounting  to  s  ratification  or  affirmance  of  it  Bvelyn  9,  Chiches- 
ter, 3  Burr.  Bep.,  1717;  Hubbard  v.  Ctuomings,  1  GreenL  Be^p.,  U.  In  South 
Carolina  it  is  held,  that  a  simple  declaration  of  the  infant,  on  coming  of  age,  is  not 
a  BuiBcieat  oonflnnation  of  his  yoidable  contract,  unkes  accompanied  with  some 
act  which  recogniaes  the  yalidily  of  the  obligation.  Ordinary  v.  Wherry,  I  Baylies* 
Bep.,  28. 

A  new  promise,  made  by  an  in£Euit  after  he  becomes  of  AiU  age,  must  possess  all 
the  ingredients  of  a  complete  agreement,  to  enable  a  creditor  to  recoyer.  Hodges 
9.  Hoot,  22  Barb.,  160;  Conkhn  v.  Ogden,  7  Ind.,  663. 

A  bare  acknowledgment  of  a  debt  was  held  sufficient  to  take  it  out  of  the  statute 
of  limitations,  though  to  make  the  contract  binding  there  must  be  a  promise  to  pay. 
Wiloox  V.  Boath,  12  Coul,  660.  But  in  Pennsylyania  it  was  held,  that  a  promise, 
after  coming  of  age^  to  pay  "  as  fast  as  he  ^t  able,''  did  not  take  the  case  out  of 
the  statute  of  limitations,  and  would  not  support  an  action  without  proof  of  ability 
to  pay.  Ghandlee  v.  Oloyer's  Adm'r,  32  Penn.,  609.  See,  also,  Thomkins  v. 
Brown,  1  Denio  (N.  Y.X  247 ;  Eyerson  v.  Carpenter,  17  Wend.,  419. 

In  Yermon^  all  contracts,  whether  executed  or  not,  if  not  for  necessaries,  may 
be  ayoided  by  him,  unless  he  has  affirmed  them  after  arriying  at  ftiU  age.  Abell  v. 
Warren,  4  Y t  Bep.,  149.  But  all  contracta,  merely  yoidable,  will  bind  him  after 
becoming  of  fbll  age,  unless  he  disaffirm  them  within  a  reasonable  time  thereafter. 
Ridiardson  v.  Bori^t,  9  Yt  B.,  368.  The  same  principle  is  also  recognized  in 
Bigelow  V,  Kinney,  3  Yt  Bep.,  363.  In  Pennsylyania,  some  distinct  act  on  the 
part  of  the  infant  in  affirmance  of  an  executory  contract,  after  becoming  of  full  age, 
iB  Dficessary  to  bind  him.  Curtin  «.  Patton,  11  Serg.  k  Bawle,  306;  M'Ginn  «. 
ShaefEdr,  7  Watto'  Bep.,  412.  Such,  also,  is  the  doctrine  in  Massachusetts.  Oliyer 
9,  Houdlet,  13  Mass.,  237  ;  Baker  v.  Loyett,  6  Mass.,  78 ;  Boston  Bank  «.  Chamber- 
lain, 16  Mass.,  220;  Whitney  v.  Datch,  14  ibid.,  467.    The  doctrine  of  the  common 
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and  it  is  to  be  remarked,  that  a  suit  against  him,  in  such  cases,  is 
not  brought  upon  the  new  promise,  but  on  the  original  oontnct, 
or  security ;  and  if  to  such  suit,  there  be  a  plea  of  infsuicj,  the 
force  of  this  plea  is  avoided,  bj  setting  out  in  the  repUcation  the 
new  promise.    This  rule,  now  laid  down,  is  applicable  to  all 

law  IB  the  HUDe  which  obtuns  in  New  Hampehire  end  South  OaraGna.  Bobbins  t. 
Eaton,  10  N.  H.  Bem  561 ;  Aldrich  w,  Grimee,  ibiiL,  194;  Hojt  v.  Underiu]],  ibid, 
220;  Baiimford  «.  Bainaford,  1  Speara' Bq.  Bem  385;  Wllliama  «.  Moor,  11  Maes. 
&Wel8.,  258. 

The  proper  courae  nndottbtedly  ia  for  the  infimt  to  give  notice  of  hia  diaaini- 
anoe,  in  all  caaesi  where  he  doea  noi  intend  to  atand  bj  his  oontrac^  for  fais  ooa- 
flrmation  might  poaaiblj  be  inferred  againat  him  after  he  had  been  of  age  a  zeaaon- 
able  time,  either  firom  poaitive  acta  in  favor  of  the  contract,  or  fhxn  hia  tMit  saaeat 
onder  drcomatances  not  to  excuae  hia  ailence. 

Aa  to  what  acta  will  constitute  a  diaafllrmance,  in  the  caae  of  a  deed,  it  wm 
held,  that  an  entrj,  aoit  or  action,  or  aabeequent  oonv^anoe,  waa  aoGfa.  Bnke  9. 
Bamaej,  5  Ohio  Bep.,  351 ;  Breckenridge  v.  Ormabj,  1  J.  J.  Marak,  252. 

It  waa  held,  in  New  York,  that  before  aoit  can  be  brooght  by  an  iodiyidiial  to 
recover  poaaeaaion  of  landa  conveyed  bj  him  during  inHEmcy,  he  moat  make  an  en- 
try on  the  landa^  and  execute  a  second  deed  to  a  third  person,  or  give  notice  of  hb 
intentioa  not  to  be  bound  by  the  firat  deed,  or  do  aome  other  act  of  equal  notorietj 
in  disaffirmance  of  it  Yoorfaiea  v.  YcorhieB,  24  Barb.,  150.  He  may  dtsaflBnn  the 
deed  by  a  conveyance  to  another  person  on  arriving  at  full  age.  Pitcher  v.  laj- 
eock,  7  Ind.,  398;  Peterson  v.  Laik,  24  Mia.  (3  JoneaX  541.  And  it  waa  held,  also, 
in  Pitcher  v.  Layoock,  tuprOf  that  it  is  not  requisite  to  sudi  disaflinnanoe,  that  be 
first  restore  the  purchase-money.  By  the  statute  of  1845,  in  Maine^  a  aatia&ctkn 
of  a  contract  by  a  person  on  coming  of  age,  muat  be  in  writing  to  bind  him.  Thiu^ 
low  V.  Gilmore,  40  llaine,  3*78.  A  mortgage  executed  by  an  infant,  like  other 
executed  contracts  of  infanta,  is  valid  untQ  some  act  ia  done  by  him  to  avoid  it: 
And  held,  also,  that  the  subsequent  execution  of  a  deed  of  the  mortgaged  premisBi 
to  a  third  person,  without  refbrring  to  the  mortgage,  will  not  amount  to  a  ratifies- 
tion  of  the  mortgage.  Palmer  v.  Miller,  25  Barb.,  399. 

It  has  been  held  that^  mennuxiuieaoence  for  yeara,  afforded  no  proof  of  a  ratifica- 
tion, in  the  caae  of  the  conveyance  of  real  estate  by  the  infant  There  most  be  a 
positive  act  for  that  purpose,  after  the  infant  becomes  of  age.  Boody  v.  Kinney, 
10  Shop.,  517.  And,  though,  lapse  of  time  might  furnish  evidence  of  aoquiesocnoe, 
it  would  not  deprive  the  infant  of  the  right  to  avoid,  until  the  statute  of  limitatioae 
took  effect  Drake  «.  Bamsey,  6  Ohio  Bep.,  251. 

The  enjoyment  of  any  benefit,  profit  or  privilege,  under  a  contract,  after  attaining 
full  age,  will  have  the  effect  to  confirm  it  Wheaton  v.  East^  5  Yerg.,  41;  Gillett 
9.  Stanley,  1  Hill,  121 ;  Philipe  v.  Green,  5  Muuroe,  344;  and  the  act  of  avoidance 
muat  take  place  after  the  infant  haa  become  of  age.  Bool  v.  Abix,  IT  Wend^  I  Id. 

It  was  held,  in  the  case  of  Jones  «.  The  Phoenix  Bank,  4  Sold.  (X.  T.)  fiep^ 
234,  that,  when  a  person,  during  his  minority,  submitted  a  daim  to  arbitratioa 
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cases  where  the  original  contract,  or  the  security  for  such  con- 
tract, is  voidable ;  only,  if  the  security  be  void,  the  suit  cannot 
be  founded  on  that ;  but  resort  must  be  had  to  the  original  con- 
tract, if  that  be  valid.  If  the  original  contract  be  void,  no  suit 
can  be  maintained ;  but  if  a  suit  can  be  maintained  in  such  case, 
it  must  be  brought. on  the  new  promise;  and  he  is  bound  only 
to  the  extent  of  the  new  promise,  in  any  case :  As,  for  instance. 


ana  on  an  award  being  made  in  his  favor,  and  paid  to  his  guardian,  bis  receiving' 
the  money,  after  be  became  of  age,  is  an  affirmance  of  tbe  submission,  and  wiU  bar 
tbe  claim. 

The  Court,  in  this  case,  recognize  the  doctrine  of  Delano  v.  Blake,  1 1  Wend.,  85, 
whish  was  a  case  of  acquiescence,  bj  neglect  The  plaintiff,  an  infant,  in  that  case^ 
received  a  note  iu  part  payment  for  his  labor.  He  kept  the  note  eight  months  after 
be  became  of  age,  and  then  tendered  it  back  to  the  defendant,  and  demanded  pay- 
ment for  his  work,  the  maker  of  the  note  having  become  insolvent  The  Court 
held  that,  the  retabing  of  the  note  by  the  infant,  after  he  became  of  age,  for  that 
length  of  time,  was  a  ratification  of  the  contract,  and  he  could  not  recover  for  his 
work.  ^ 

In  the  case  of  Bostwick  «.  Atkins,  3  Comst,  53,  it  was  held  that,  where  a  sale 
was  made  beneficial  to  the  ward,  at  which  he  was  present,  and  who,  instead  of  re- 
pudiating it,  suffered  eighteen  years  to  elapse  after  he  became  of  age,  without  im- 
peaching the  conveyance,  during  which  time  the  title  had  passed  into  the  hands  of 
inoooent  parties,  that,  he  must  be  deemed  to  have  affirmed  the  sale. 

To  render  a  subsequent  conveyance  by  an  infant,  after  he  becomes  of  age,  an  act 
of  dissent  to  the  prior  deed,  it  must  be  so  inconsistent  with  it,  that  both  deeds  can- 
not properly  stand  together.  Eagle  Fire  Ins.  Co.  v.  Lent,  6  Paige,  635. 

In  an  action  for  calls  on  railway  shares,  defendant  pleaded  infancy  at  the  time 
the  shares  were  granted,  and  at  the  respective  times  of  making  the  calls.  Held, 
on  general  demurrer,  Uiat  the  plea  was  bad  for  want  of  an  averment,  that  the  de- 
fendant had  repudiated  the  contract,  or  that  he  continued  a  minor.  The  North 
Western  RaQway  Ca  «.  McMichael,  5  Ex.,  114. 

It  was  held,  in  Lessee  of  Tucker  v.  Moreland,  10  Peters,  59,  that  an  infant  may 
avoid  his  deed  or  contract  in  different  ways.  He  may  avoid  it  by  matter  in  pais, 
as  of  a  feoflhient  and  entry  by  the  infant ;  and  by  plea,  as  in  the  case  of  a  bond;  and 
again,  by  suit,  as  where  he  disaffirms  a  contract  made  for  the  sale  of  his  chattels, 
and  sues  for  the  chattels ;  sometimes  by  a  writ  of  error,  as  where  he  has  levied  a 
fine  during  his  nonage;  sometimes  by  a  writ  of  audita  querela^  as  where  he  has  ao- 
knowledged  a  recognizance,  statute,  staple  or  merchant;  sometimes,  as  in  case  of 
the  alienation  of  his  estate,  by  a  writ  of  entry,  dum  fuit  infra  aetatem^  after  his 
arrival  at  age.  Lessee  of  Tucker  v.  Moreland,  10  Peters,  59. 

A  married  woman  who  is  a  minor,  and  who  Joined  in  a  mortgage  of  her  real 
estate,  may,  in  a  suit  to  foreclose,  plead  infancy  during  her  minority.  Schneider  i^ 
Staihr,  20  Mis.  (5  Bennett),  169. 
46 
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wbeu  the  promise  is  to  pay  oae-half  of  tbe  origiikal  debt,  osAj 
one^half  can  be  reooveKd.  (a) 

So,  too,  if  ao  in&at  lease  lands,  and,  after  he  come  of  age, 
reoeiTe  rent,  this  is  equiralent  to  an  express  promise,  that  the 
lease  shall  stand;  and  the  infant  is  bound  ther^:  and  so, 
too,  if  the  infant  were  the  lessee,  and,  after  he  oomes  of  M  age, 
pays  the  rent,  this  is  an  affirmance  of  the  lease ;  and  he  cannot, 
afterwards,  rescind  it  {b)  The  rule  is,  if  the  in&nt,  afier  he 
comes  of  age,  waives  his  privilege,  by  words  or  acts,  he  confirms 
the  contract 

There  is  a  case  in  3  Atk.,  84,  to  this  effect;  where  an  in&nt, 
when  at  school,  purchased  liquors;  and  when  he  came  of  age, 
he  gave  his  note  for  them  in  the  sum  at  which  the  seller  sold 
them :  the  seller  never  producing  any  account,  the  court  directed 
the  note  to  be  given  up.  This  seems  to  be  extending  the  priTi- 
r*24.n  ^^^  ^  infiincy  *  beyond  its  natual  limits ;  for  iniMdinary 
^  cases,  when  an  infant  comes  of  age,  and  promises  to  iiil- 

fill  a  contract  made  during  his  minority,  he  is  bound  so  to  da 
It  is  true,  the  non-production  oi  the  account  might  afford  en- 
deuce  of  fraud  in  the  seller ;  but  it  is  not  such  a  fraud  as,  in  orcB- 
nary  cases,  chancery  would  relieve  against,  where  a  person  is 
as  competent  to  take  care  of  himself,  as  any  adult  is  sapposed 
to  be. 

There  are  to  be  found  a  variety  of  cases  in  books,  where 
infants  have  been  held,  in  chancery,  bound  by  their  ecmtracts, 
by  which  they  have  received  to  themselves  great  advantage; 
and  if  they  were  not  bound,  a  fraud  would  be  practised  upon 
them.  This  is  exemplified  in  the  case  <^  an  in&nt,  who,  when 
his  father  was  about  to  make  a  settlement  of  pMut  of  his  real 
estate  upon  a  younger  son ;  to  prevent  it,  promised  his  father  that 
if  he  would  not  make  such  settlement,  and  would  su£fer  the 
estate  to  descend  to  him,  he  would  pay  his  younger  brother  ilOO. 
The  father,  relying  on  the  engagement  of  his  eldest  son,  desisted 
from  the  intended  settlement  In  this  case,  chancery  compelled 
the  infent  to  pay  the  £100. 

In  the  case  of  an  infant  devisee,  to  whom  lands  were  devised, 
charged  with  the  payment  of  portions  to  the  other  children  of 

(a)  Ssp.  Dig.,  IM.  (&)  Strt.,  098 ;  %  Vent.,  M8 ;  8  id.,  8S ;  CM.  Jac,  SK. 
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the  deyisor,  and  the  in&nt  offered  other  lands  for  the  seoaritj  of 
the  portion,  whiob  proposal  was  accepted  by  the  guardians  of  the 
children;  the  devisee  shall  be  bound  bj  his  offer,  unless  he 
retract  it  immediatelj  upon  his  coming  of  age.  (a)  The  real 
ground  on  which  this  interference  of  the  chancellor  takes  place, 
is,  that  an  infant  ought  not  to  reap  anj  benefit  from  his  fraud ; 
aod  that,  in  point  of  equity,  be  is  as  much  obliged  to  abide  the 
consequenoesof  piBaptising  fiaud,  as  if  he  were  an  adult  (1) 

*  It  is  said,  that,  in  a  oourtof  law,  an  infant  is  not  liable  r^nAoi 
for  his  fhtud  in  a  contract  An  attentive  consideration  to  '' 

this  subject,  which  I  will  endeavor  to  bestow  in  its  proper  place, 
I  flatter  myself  will  lead  us  to  conclude,  that  such  a  rule  is  op* 
posed  to  principle ;  ftnd  notwithstanding  the  decisions  on  this 
subject,  yet  the  opinion  of  some  eminent  and  profound  lawyers 
will  warrant  us  now  to  consider  it  questio  vexata,  open  to  discus- 
sion. Instances  are  to  be  found,  which  did  not  relate  to  marriage 
settlements,  where  courts  of  chancery  have  decreed  infants  to 
fulfill  contracts,  when  found  to  be  beneficial  to  them  (6)    No  rule 

(^  1  Fond.,  70,  71 ;  9  Mod.,  88 ;  i  Eq.  Ca.  Ab.,  480 ;  1  Br.  in  Can.,  8B9. 
(&)lXq.  Oa.  Ab.,S87. 


^^^^^— ^^rn-^iu    n.iiu-'j.    fWT^i^ 


(1)  The  priTilegea  evaded  bj  the  law  to  infanta,  are  intended  for  their  proteo 
tion  adLsHjt  <uid  i^ot  to  be  used  as  means  of  oppression  against  those  with  whom 
thej  mtj  have  dealings.  They  are,  therefore,  bound  bj  their  contracts,  to  the 
extent  of  the  consideration  thej  have  receiyed ;  and  when  the^  avoid  their  exe- 
cuted contracts,  on  becoming  of  fbll  age,  thej  must  restore  the  consideration  which 
they  have  received.  Hamblett  v.  Hamblett,  6  N.  H.  Bep.,  339 ;  Badger  v.  Phin- 
nej,  15  Mass.  Bep.,  359;  Roof  v.  Stafford,  1  Cow.  Rep.,  179.  Thus,  where  he 
obtained  goods  upon  the  &lse  representation  that  he  was  of  age,  he  was  suiTered  to 
avoid  pajment  upon  plea  of  infanpy ;  but  the  vendor  was  held  entitled  to  reclaim 
the  goods  as  having  never  pouted  with  his  property  in  them.  Badger  v.  Phinney, 
}ft  ntp.  And  there  is  a  distinction  made  between  executory  and  executed  contracts, 
as  in  the  case  of  CMghaad  9.  Wells,  21  Mis.  (6  Bennett),  40i,  where  it  was  held, 
that,  in  an  action  for  a  breach  of  contract  to  labor  for  the  plaintiff  a  given  time  in 
California  in  consideration  of  an  outfit  fhmished  by  the  plaintiff)  the  plea  of 
infkncy  was  a  valid  one,  although  there  had  been  no  oflbr  to  restore  the  cost  of  the 
outfit  It  was  held  in  Vermont,  that  in  a  suit  by  an  infant  for  the  consideration 
of  a  contract  avoided  by  him,  he  must  show  a  return  of  the  property  sold  to  him, 
if  it  remaim  in  hia  possestion,  but  its  entire  conatnnption  or  great  deterioration  by 
him  ]a  no  defence  to  the  action.  Price  v,  Furman  1  Williams  (Vt  Rep.),  268.  But 
held,  in  Kentucky,  that  an  infant  cannot  rescind  a  contract  and  bring  an  action  to 
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can  be  laid  down,  in  such  cases,  to  what  extent  chancery  will  go 
The  chancellor  seems  to  act  as  guardian  of  the  in&nt,  and  to 
exercise  an  authority  not  strictly  compatible  with  the  geneTsI 
principles  of  law.  (1) 


recover  the  value  of  tbe  property  parted  with,  without  restoring  to  the  other  party 
tlie  value  with  which  he  parted.  BaQej  v,  Bamberger,  11  B.  Mon^  113.  So  if  he 
receive  a  deed  of  land,  and  execute  a  mortgage  to  secore  the  pordiaie-moDejr,  be 
cannot  avoid  the  mortgage  and  affirm  the  deed.  Bidbardioii  v.  Boright,  9  Yt  Beji, 
368. 

Whether  an  infEUit  can,  during  minority,  bring  a  bin  in  equity  to  rescind  a  yat' 
chase  of  chattels,  and  for  a  return  of  the  notes  and  chattel  mortgage  given  bj  hia 
to  secure  the  purchase-money,  may  be  doubtful;  but  if  he  can,  and  he  rebeaoo 
fraud  of  the  defendant,  practised  by  reason  of  the  plaintafT's  tender  age^  the  bordflD 
of  proving  this  is  upon  him,  and  the  terms  of  the  rescission  will  be,  that  tiwpiiiD- 
tiif  return  the  property  and  pay  the  defendant  such  sums  as  equal  the  deteriontioD 
in  the  property  caused  by  the  plaintiff's  use.  Gray  v.  Leaaington,  2  Boew.  (N.  T. 
Superior  GourtX  257. 

A  minor  has  a  right  to  avoid  a  special  agreement  entered  into  for  personal  so^ 
vices  and  not  for  necessaries,  and  recover  a  reasonable  compensation  for  the  iFOik 
which  he  did,  after  allowing  for  any  injury  which  the  plaintiff  sustained  bj  tbe 
avoidance  of  the  contract  Lowe  v.  Sinklear,  27  Mis.  (6  JonesX  308.  But  in 
Whitemarsh  V.  Hall,  3  Denio  (N.  Y.\  375,  it  was  held,  that,  if  an  in&nt  oootiaetfor 
a  certain  time  and  abandon  it,  he  may,  by  hia  next  friend,  recover  the  actoal  Talm 
of  his  labor ;  and  the  employer  can  daim  no  damages  by  way  of  recoupmoit  for  tbs 
avoidance  of  the  contract  An  infant,  who  receives  property  under  a  contract  of 
sale  to  him,  and  then  surrenders  it  to  tbe  seller,  intending  to  give  up  all  his  int^ 
rest  in  it,  cannot  afterwards  avoid  such  surrender  and  retake  the  property  from  tbe 
possession  of  the  seller.  Edgerton  v.  Wolfe,  6  Gray  (l£ass.),  453. 

An  infant  contracted  with  an  adult  for  the  sale  of  a  horse  and  harness;  fbr  wbicb 
the  adult  gave  him  two  promissory  notes,  besides  something  else  of  little  cooBe- 
quence.  The  infant  warranted  the  horse  to  be  kind  and  gentle,  which  proved  to  be 
a  false  and  fhiudulent  warranty.  Afterwards  the  infant  brought  his  action  on  tbe 
two  notes.  The  defendant  set  up  in  defense  the  fhiudulent  warranty,  and  ccm- 
sequent  failure  of  consideration :  in  avoidance  of  which  the  plaintiflr  plead  bis 
infancy.  Held,  that,  the  action  brought,  affirmed  the  entire  contract,  and  iniancif 
could  not  be  pleaded  to  a  part  of  it  Morrill  v.  Aden,  19  Yt,  605. 

In  an  action  upon  a  judgment  against  an  infant,  the  defendant  cannot  set  upbia 
infancy  in  defense.    Ludwick  v.  Fair,  7  Ired.,  422. 

(1)  See  Chap.  Y,  Part  n,  and  notea. 
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•CHAPTER  m.  [*248] 

Or  Adults  beino  bound  bt  thsib  Coittbaots  with  Infants. 
Of  thjb  Effect  of  an  Infant's  availing  himself  of  his 
Pbiyxlege,  afteb  haying  beceiyed   of  the  Adult  the 

CONSIDEBATION    FOB  WHICH  THE  InFANT  ENTEBED  INTO  THE 

CoNTBAcr.    Whetheb,  dubing   Infancy,  he  can   bendeb 

YALID     HIS     CONTBACT,     SO     THAT     HE     CANNOT    AFTEBWABDS 
AYIOD  IT. 

Althouoh  infants  are  not  bound  bj  their  contracts  with  others, 
yet  adults  are  bound  by  their  contracts  with  them,  (a)  If  A,  an 
in&nt,  should  lease  his  land  to  B,  an  adult,  for  rent,  it  is  no 
answer  in  the  mouth  of  B  to  say,  that  A  was  not  bound  by  his 
lease,  and  could  have  rescinded  it  at  pleasure ;  and  that  A  not 
being  bound  to  him,  he,  B,  ought  not  to  be  bound  to  A,  for  that 
there  was  no  reciprocity. in  such  a  contract.  (1)  So,  too,  it  has 
always  been  held,  where  A,  an  adult,  promises  B,  an  infant,  to 
marry  her,  that  A  was  bound ;  although  the  only  consideration 
for  A's  promise  was  B's  promise  to  marry  him,  and  by  that  pro- 
mise B  was  not  bound,  (i)  This  doctrine  is  only  applicable  to 
such  contracts  of  a  minor  as  are  voidable ;  for,  if  the  contract  be 
void,  there  is  no  reciprocity,  nor  any  consideration  for  the  con- 
tract of  the  adult ;  (c)  and  he  would  not  be  bound  by  his  contract 
with  the  in&nt :  But,  in  such  cases,  if  the  minor  refuse  to  fulfill 
his  contract,  the  adult  is  discharged  from  his  contract  with  him : 

(o)  lUod.,VI;  1  Vent,  61;  t  Sid.,  44S,  41 ;  8  Mod.,  MS ;  Cro.  Jac,  601. 
(P)  Stn.,  997.  *         («)  0  Yin.,  US. 


(1)  Warwick  tr.  Brace,  2  ICaule  &  Selw.,  205 ;  BrowD  v.  Caldwell,  10  Serg.  & 
Eawle,  114;  Oliyer  v.  Houdlet,  13  Mass.,  237;  Nightingale  r.  Witherington,  15  id., 
272. 

A  promiae  of  marriage,  between  an  infant  and  an  adult,  is  binding  on  the  adult, 
but  not  on  the  infant.  Warwick  v.  Cooper,  5  Sneed  (Tenn.),  659. 

The  rale  that  the  adult  is  bound,  though  the  infant  may  rescind,  is  well-esta- 
blished and  recognized  throughout  the  United  States.  Infancy  is  a  personal  priyi- 
lege,  and  a  contract  between  an  infant  and  an  adult  is  binding  upon  the  latter. 
Voorhies  v.  Wait,  3  Qreen,  343 ;  Rose  v.  Daniel,  3  Brev.,  438. 
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Ab  if  an  infant  lessor  should  forbid  the  adult  to  impioye  the  land 
leased,  or  torn  him  off  the  premises^  having  rescinded  the  oon- 
teact;  (a)  erery thing  is  placed  in  statu  quo^  where  it  was  before 
^^^^.-t  the  contract  was  entered  into.  I  *  apprehend  that  it  is  not 
L  -■  a  disputable  question ;  but  ttutt^  so  long  as  such  oontnet 
remains  executory,  if  the  infiuit  actually  use  his  piivil^  to 
rescind  it,  the  adult  is  not  bound  to  perfiorm  his  pail  Bat  it 
seems  to  have  been  an  opinion  among  the  elementaiy  writers, 
that,  if  a  contract  be  performed  by  the  adult  to  the  in&nt,  and 
then  the  in&nt  refuse  to  perform  his  part,  and  this  contract  be 
rescinded,  that  in  such  cases  the  adult  has  no  remedy  to  reooTer 
^the  consideration  paid  to  the  minor.  So  that  if  a  minor  should 
contract  to  pay  an  adult  fifty  dollars  for  a  horse,  sold  to  him  bj 
the  adult,  and  then  the  minor  diould  rescind  the  contract^  that 
the  adult  must  lose  his  horse :  Or,  if  a  minor  should  buy  a  honey 
and  pay  for  him,  that  he  might  rescind  the  contract^  and  reoover 
back  the  m(Hiey,  and  yet  retain  the  horse ;  it  being  a  presonp 
tion  of  law,  as  they  say,  that  the  consideration  paid,  or  delivered, 
by  the  adult,  Was  int^ided  as  a  present  to  the  minor.  Thi8do(y 
trine  appeals  to  me  to  be  wholly  destitute  oi  principle,  and  sot 
supported  by  the  authorities.  That  the  minor  has  a  right  to 
rescind  his  contract  at  pleasure,  is  not  contended;  but  when 
rescinded,  I  should  suppose  that  the  contfaet  was  as  if  it  had 
never  been,  and  that  l^e  minor  could  never  retain  theconsideia- 
tion  which  he  had  rescinded.  I  apprehend  it  to  be  a  soiud 
maxim,  and  which  is  founded  in  the  highest  neason,  that  aa 
in&nt,  although  he  may  always  use  his  privilege,  as  a  shield  to 
defend  himself  against  his  own  oontraQts,  yet  he  shall  never  make 
use  of  it  as  an  offensive  weapon  to  injure  others.  (1)  It  is  enough 
that  an  infSuit  shall  have  full  power  to  set  afloat  his  oontraci 
In  doing  this,  he  is  in  the  proper  use  of  his  privily;  bntto 
obtain,  by  that  means,  property  from  others,  is  a  firaud,  and  is 
turning  his  privilege  into  an  offensive  weapon,  which  the  law 
will  not  indulge.    It  is  true  that  the  lawfhl  exercise  of  this  priyi- 

(aX  Btra.,  887;  Cro.  Our., SOB;  id.,  806. 
(1)  2  Xonf  s  Com.,  340. 
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\egd  will  prodaoe  the  effect  of  defisading  others^  in  many  *  p^joakt 
cases :  Aa  where  an  infant  has  bought  a  horse,  and  given  ^  ^ 
his  note  for  the  value,  and  then  avoids  his  note  by  a  plea  of 
infitncy,  and  has  sold  the  horse,  spent  the  money  received,  and 
is  unable  to  pay  the  value  of  the  hoise :  in  this  case,  the  adult 
may  be  defrauded ;  but  it  is  becatme  the  minor  is  unable  to  pay 
or  make  him  satiafactian.  But  how,  in  point  of  principle  and  good 
sense,  would  the  case  be,  if  the  infant  were  in  possession  of  the 
horse,  at  the  time  he  avoided  the  note?  Would  not  the  whole 
contract  be  utterly  void,  and  as  much  blotted  out  of  existence  as 
if  it  had  never  been?  and  would  not  the  horse  then  be  the  pro- 
perty of  the  adult,  the  injbnt  having  received  the  fdll  benefit  of 
his  privilege,  that  is,  the  privilege  of  not  being  bound  by  his 
contract  ?  And  if  the  property  of  the  horae  were  in  the  adult^ 
he  might  retake  him,  in  a  peaceable  manner,  prescribed  by  law ; 
and  might  demand  him  of  the  infant ;  and,  in  the  case  of  a  tefii'- 
sal,  might  bring  an  action  of  trover  against  the  minor,  for  con- 
verting the  horse  to  his  own  use.  (1)  But  it  may  be  worth  inquiry, 
what  is  to  be  done,  where  the  adult  bought  the  property  of  the 
minor,  and  paid  him  the  money,  and  the  minor  rescinds  the 
contract,  and  reclaims  this  property :  how  is  the  adult  to  recover 
the  consideration  paid?  In  this  case,  we  are  met  with  a  techni- 
cal difficulty,  to  recover  pounds,  shillings  and  pence ;  for  no  form 
of  action  is  appropriate  to  the  recovery  of  money  where  l^e 
consideration  has  failed,  except  only  an  indebitahu  assumpsiiy  for 
money  had  and  received;  and  that  a  minor  is  not  bound  by 
assumpsd^  though  he  is  liable  for  a  tort  I  do  not  admit  the 
soandness  of  the  rule,  that  the  minor  is,  in  no  case^  liable  in  an 
action  of  indebitatua  asmmpsUj  for  money  had  and  received.  It  is 
true,  he  is  not  liable  in  any  case  where  the  action  is  really  founded 
on  a  oontroct ;  but  where  it  results  firom  a  set  of  facts  which  are 
MiouBj  or  where  the  detainer  is  wrongfid,  there  being  no  con- 


(1)  In  Pemifljlvaaia,  it  Is  nid  thaitrarer  will  not  li»  in  tuoh  a  cisew  Certainly 
not  iC  tha&ct  of  hia  iaSancj  ia  known  to  the  Tendor,  thougji  detinne  will  lie  against 
him  for  goods  deliyered  opon  a  special  contract,  for  a  apedflc  purpose,  after  the 
contract  waa  avoided.  Penroae  v,  Corren,  3  Rawle'a  Hep.,  40S. 
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r*94.ftl  *"^*  respecting  *  the  matter  in  existence,  it  is  otlierwise. 
^  -*  This  maj  be  illustrated  by  supposing  a  minor,  by  wrong, 
obtains  possession  of  his  neighbor's  horse,  and  sells  him  for  fifty 
dollars :  in  this  case,  trespass  and  trover  lies ;  and  as  the  minor 
is  liable  for  the  tort,  and  as  that  is  the  gist  of  the  action,  I  enter- 
tain no  doubts  but  the  tort  may  be  waived,  and  an  action  brooght 
for  fifty  dollars  against  the  minor.  There  is,  in  this  case,  nothing 
to  be  proved,  to  entitle  the  plaintiff  to  recover,  except  only  a 
tort;  and  there  can  be  no  satisfiu^tory  reason  assigned  whj, 
for  a  tort,  he  should  not  be  as  liable  in  one  form  of  action  as 
in  another. 

So,  if  a  minor  had  found  money,  the  detention  of  it  would  be 
wrong;  and  I  have  no  doubt  but  that  an  indebitatus  assumpsit, 
founded  upon  this  wrongful  detention,  might  be  supported  against 
a  minor.  So,  too,  in  the  case  under  discussion,  the  minor  having 
obtained  the  money  through  the  intervention  of  a  contract^  when 
that  contract  is  rescinded  it  places  the  parties,  as  to  their  right, 
in  the  same  situation  as  if  there  had  never  been  a  contract;  and, 
in  that  case,  the  money  must  be  considered  as  procured  by  wrong, 
and  detained  by  wrong ;  and,  of  course,  according  to  this  opinion, 
no  valid  objection  lies  against  recovering  the  money  in  the  fonn 
of  an  indebitatus  assumpsit^  for  money  had  and  received.  From 
the  cases  determined,  I  can  find  nothing  satisfactory  on  this  sub- 
ject. It  is  said,  in  one  or  two  authorities,  that^  when  the  adnlt 
knew  that  the  person  of  whom  he  purchased  was  a  minor,  that 
he  shall  not  recover;  for  the  presumption  is,  that  he  meant  to 
make  a  present  of  the  purchase-money  to  the  infiint  It  is  proper 
to  remark,  in  this  place,  that  those  cases  do  not  reach  the  case 
where  the  adult  did  not  know  that  the  person  with  whom  he  was 
contracting  was  a  minor ;  but,  in  the  case  of  the  adult's  knowing 
him  to  be  a  minor,  the  reason  given,  that  the  presumption  was 
r»9J.7i  *^**  ^^^  adult  intended  a  present  to  *  the  minor,  is  wboDj 
^  ■*  void  of  common  sense.  The  fiicts  prove  that  no  such 
thing  was  intended ;  for,  if  he  had  meant  to  make  a  present  to 
the  minor,  he  would  not  have  taken  away  the  horse. 

The  case  in  1  Sid.,  129,  which  is  cited  for  the  purpose  of 
establishing  the  doctrine  that  no  action  will  lie  against  a  minor 
for  goods  delivered  to  him  on  a  contract  which  the  minor  has 
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rescinded,  proves  nothing  more  than  this:  If  the  adult  who 
deliyered  the  goods  to  hiqi  knew  that  he  was  a  minor,  he  shall 
have  no  action  against  the  minor.  But  it  is  so  far  from  support- 
ing the  general  proposition,  that  it  is  an  authority  to  the  contrary ; 
for  the  judges  declare  that,  if  the  goods  were  deliyered  to  the  in- 
fant not  knowing  him  to  be  an  infant,  the  law  will  be  otherwise. 

It  ought  to  be  remembered,  that  the  opinion  in  the  case  given 
by  the  court,  had  no  connection  with  the  case  before  the  court ; 
and  there  was  no  necessity  to  have  given  any  opinion  thereon. 

The  case  in  1  Lev.,  109,  cited  for  the  same  purpose,  has  no 
bearing  on  the  point:  It  is  a  case  in  which  it  was  determined, 
that  no  action  lay  against  an  infant  for  fraud  in  a  contract 

The  cases  in  1  Keb.,  905,  918,  which  are  cited  for  the  same 
purpose,  have  no  relation  to  this  question.  They  are  authorities 
to  prove,  that  an  infant  is  not  liable  for  a  fraudulent  affirmation, 
respecting  a  contract.  Nothing  more  can  be  learnt  from  any  dic- 
tum of  any  judge,  than  that  an  adult,  who  trades  with  an  infant, 
knowing  him  to  be  an  infant,  shall  never  lecover  of  him  for  the 
money,  or  any  other  article,  which  he  has  let  the  infant  have ; 
although  the  infiint  should  rescind  the  contract  There  is  no 
equity  in  such  a  principle:  it  seems  more  like  a  penalty,  inflicted 
for  trading  with  an  infant,  than  doing  justice  betwixt  the  parties. 
Upon  general  principles,  *  nothing  can  be  more  apparent,  r^io^on 
than  that,  if  a  minor  rescind  his  contract,  and  recover  of  '-  -' 
the  adult,  for  the  property  received,  on  the  contract,  unless  he 
refunds  what  he  received  by  virtue  of  the  contract,  that  he  holda- 
\i  mala  fide, 

I  apprehend,  that  it  is  enough  that  an  infant  should  enjoy  the 
privilege  of  rescinding  his  contract,  when  he  does  not  use  this 
privilege  for  the  purpose  of  defrauding.  I  should  suppose  that 
it  was  a  much  more  rational  rule,  that  an  infant  should  never 
rescind  a  fair  contract,  where  he  had  availed  himself  of  the  con- 
sideration received  of  the  adult,  than  that  he  should  be  indulged 
in  retaining  the  consideration,  and  the  articles,  also,  for  which> 
that  consideration  was  given.  (1) 


(1)  The  doctrine  contended  for,  by  the  learned  author  in  the  text»  appears  to  haw 
Wn  folly  gnatained  by  the  latter  authorities.    In  the  case  of  Ttar  9.  Sumner,  12' 

47 


370  BEEYE's  domestic  RELAHONa 

I  do  not  pretend  that  the  current  of  anthoritieB  will  vamnt 
this  doctrine ;  yet  I  am  unable  to  roooncQe  all  the  cases  irith 


Yt,  38,  where  an  infant  porcihaaed  and  took  poaaooaion  of  property,  and  in  pot 
payment  thereol|  delivered  other  proper^,  and  without  diaafflnfuuiff^  brought  hn 
action  of  trover,  to  recover  the  property  ao  delivered,  the  Court  held  titat,  Iibtb^ 
had  the  heneflt  <^  the  oonaideratioD,  and  not  having  reatoted  the  Baan,  he  oooU 
not  recover.  8kidL  w«a  the  doctrine  of  Holmea  «.  Blogg,  8  Taunt  R,  508;  Boodj 
V.  McKinney.  10  &hep.,  617.  In  caaea  where  property  haa  been  delivered  \iy  the 
adult  (the  contract  executed  on  hia  part),  and  the  inileuit  haa  promiaed  to  pay  for  the 
aame,  but  ref uaea,  it  haa  been  hold  that,  the  property  could  be  readied  by  an  ac&oc, 
aetting  up  a  torUomt  withholding,  or  detention  of  the  property.  FItta  f  .  HaS,  9  5. 
H.  K,  441. 

In  auoh  caae^  if  the  infant  had  diapoaed  of  te  property,  the  adult  would  i^pear 
to  be  remedileea  m  the  premiaea.  Fitta  v.  Hall,  9  N.  H.,  441 ;  Boody  «.  HcEnmej, 
10  Shop.,  617. 

And  in  the  caae  of  Weed  v.  Beebee,  21  Yt,  496,  it  waa  held  tha^  if  an  mfiat 
pnrohaae  land,  and  execute  notoe  for  the  purohaae-nMmej,  or  a  mortgage  of  d« 
laud  to  aecure  the  purchaae-money,  he  cannot  diaalfirm  the  notea  and  mortgage,  asd 
claim  the  land  under  &e  deed.  The  Court  declare  it  to  be  well  aettied,  in  tiuB  Stated 
that,  an  infant  cannot  avoid  that  part  of  hia  contract  whidi  binda  him,  witboot  also 
avoiding  that  part  which  ia  in  his  favor. 

Where  an  infant  executed  a  mortgage  to  aecure  the  purahaae^moDey  of  goods,  it 
waa  held  tha^  after  he  became  of  AiU  age,  he  waa  at  liberty  to  affirm  or  diiaffinB 
the  mortgage.  If  he  affirmed  it*  he  muat  pay  the  amount,  or  deliver  the  goodi, » 
oording  to  its  tenor.  If  he  disaffirmed  the  mortgage,  he  must  restore  the  goods, 
•or  account  for  their  value.  He  cannot  affirm  the  sale,  and  at  te  same  time  reps- 
•diate  the  mortgage.  Ottman  v.  Moak,  3  Sandf.  Oh.  Bep.,  4S1. 

Where  a  party,  on  arriving  at  age,  daima  the  reetoration  of  property  parted  fitii 
while  a  minor,  he  muat  restore,  on  hia  part,  what  he  may  have  recuved.  Hnijer& 
Bennett,  3  Edw.  Oh.  Bep.,  222. 

And  further,  it  appears  that,  even  in  the  caae  of  a  lease,  which  ia  disadnmtag^ 
ons  to  him,  the  infant  cannot  protect  himself;  if  he  haa  taken  poeaeeaion,  and  bas 
motdiadaimed;  at  all  eventa,  unless  he  atili  omtinvea  a  minor.  The  North-Weatan 
Bailway  Oompany  «.  MoUichael,  6  Bz.,  114. 

The  right  of  inftote  to  avoid  their  ooutraota,  both  as  it  respects  real  estate  aad 
•personal  property,  and  the  consequences  resulting  therefirom,  were  fiilly  cooadered 
-lu  the  caae  of  Price  v.  Furman,  27  Yt,  268.  It  waa  held  to  be  a  matter  of  iadi^ 
ffbrenoe,  whether  the  contract  waa  advantageous,  or  not,  to  the  hifhn^  as  it  leapedi 
'hia  rig^t  to  reednd  the  aamei 

The  Oourt  adopt  the  doctrine  of  Stafford  v.  Boof;  9  Oonn.,  26,  and  Bool «.  UiXi 
17  Wend.,  120,  that,  in  the  caae  of  the  sale  of  land,  the  infknt  may  enter  and  take 
the  profits,  and  hold  the  same,  but  cannot  oondusively  avoid  a  conT^yanoe  imtil  be 
iaof  age. 

The  Oourt  do  not  poa^[Kme  tbia  right  to  avoid  the  oontract  tofiiU  an  «1mo  t 
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being  good  law,  upon  any  other  hypothesis ;  (a)  partioolarly,  the 
case  in  Gro.  Jac,  and  in  Bulstrode,  where  it  is  held,  that,  if  an 

(a)  Qw.  J«&,  at;  % Bnlst,  fla 


relates  to  penonal  property.  Their  languid  is:  "But  oonfracts  relating  to  per- 
lonal  property,  may  be  aToided  under  age,  and  immediately,  and  in  many,  if  not 
moit  eases,  must  be  rescinded  during  that  period,  in  order  to  afford  the  inftmt  that 
protectioo,  which  it  has  been  the  policy  of  the  ktw  to  croate  in  his  behaU;"  citing 
Staffiml  V.  Boo(  9  Conn.,  626;  Bool  v.  Mix,  17  Wend^  120;  Shlpman  9.  Horton,  17 
OoDiL,  481 ;  Willis  9.  Twombly,  13  Mass.,  204;  1  Am.  Lead.  Oas^  259. 

This  right  to  roscind  the  contract^  the  infimt  possesses,  both  when  the  oontract 
has  been  ezecated  on  his  part,  and  while  it  remains  executory  as  to  him.  In  the 
ctse  of  ezecatoiy  contracts,  the  Ooort  say:  "If  the  action  is  brought  against  the 
infimt^  he  may  interpose  his  nonage  as  a  defense,  and  no  recovery  can  be  had  agaioflt 
Um,  whether  the  action  be  assumpsit  or  in  case  in  form  ex  deUctOf^  and  dte  Morrill 
V.  Aden,  19  Yt,  505 ;  Jennings  v.  Randall,  8  T.  R.,  336. 

In  the  case  of  an  executed  contract,  more  diiflcultiea,  it  would  appear,  arise.  The 
Oour^  in  Prioe  «.  Fnrman,  37  Yi,  271,  refer  to  the  ease  of  Hohnes  9.  Blogg,  8 
TnmL,  60S,  in  wliSoh  it  was  held  that,  an  infant  who  had  paid  money  as  a  premium 
for  a  lease,  and  held  under  the  same,  for  a  period  during  infancy,  but  who,  after  be- 
oooiDg  of  age^  avoided  it^  could  not  recover  the  sum  so  paid;  and  deny  the  doctrine 
there  laid  down,  as  well  as  that,  of  the  cases  of  McOoy  f^  Hofftnan,  8  Ck>nn.,  84,  and 
Weeks  9.  Lai^ton,  6  N.  H.,  343,  which  appear  to  have  been  decided  upon  the  ao- 
thority  of  the  former  case  of  Holmes  «.  Blogg^  8  T^un.,  508. 

The  case  of  McOoy  9.  Hoffinan,  is  treated,  by  the  Oourt^  in  Price  «.  Furman,  as 
expressly  overruled  by  the  case  of  Midbury  «.  Watrous,  7  ffiU,  110,  and  the  case 
of  Hdhnee  «.  Blogg,  virtually  overruled  by  the  case  of  Carpe  v,  Overton^  10  Bing^ 
261 

On  the  ooDtmryt  the  Ooort  in  Price  9.  Furman,  hold  it  to  be  the  well-settled  doo- 
trine  now,  that^  when  a  contract  is  avoided  by  an  infSuit^  he  may  recover  baok  wha^ 
ererhe  has  paid  or  delivered  upon  it  The  Oourt  say;  '*If  services  have  been 
rendered,  he  may  recover  in  quantum  mtntiif  the  value  that,  his  services  have 
been,  as  H  diall  appear  upon  the  whole  state  of  the  case ;  if  money  or  property  has 
been  paid  or  delivered,  it  can  equally  be  recovered,"  citing  Moses  9.  BtevenSi  2  Pick., 
832;  Yeret  9.  Osgood,  19  Pidc,  572;  Yoorhies  9.  Wait,  3  Green,  343;  Judkins  «. 
Walker,  It  Mahie^  38;  Whitemarsh  9.  Hall,  3  Denio,  878. 

The  Ooort  oonoor  with  the  cases  of  Hillyer  9.  Bonnet^  8  Bdw.  Oh.,  222,  and 
Kitdien  9.  Lee,  11  Paige,  107,  in  the  general  rule  that^  in  case  the  infant  rescinds 
kis  0Qiitraot»  and  thns  avcnds  his  lialrfUty  upon  the  same^  be  must  surrender  the  con- 
sideration, and  return  what  he  has  received;  but  proceed  to  note  an  important 
qnaKfloatton  to  which  it  is  solject  TheOourtsay:  **  A  distinction  is  to  be  observed 
between  the  esse  of  an  infant  ta  (hepoBtmitmtf  $uch  prcptrty,  after  age,  and  where 
be  has  kMt,  sold  or  destroyed  the  prc^ier^duHn^A^fli^Nordy  In  the  former  case, 
if  he  has  put  the  property  out  of  his  power,  he  has  ratified,  the  contract,  and  ren- 
damd  it  obligatory  upon  him;  in  the  latter  case,  the  property  is  to  be  reatored.  if  U 
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infant  lease  land  and  improve  it^  until  rent-daj,  if  the  rem  be  a 
reasonable  rent^  he  will  be  liable  in  an  action  of  debt  for  the 
rent  Here  is  a  case  where  the  infiuit  jb  made  liable,  not  for 
necessaries ;  for  a  lease  of  land  is  not  necessary  for  an  infimt; 
and  I  cannot  perceive  any  possible  ground,  on  which  he  is  held 
liable  to  pay  the  rent,  except  this ;  that  he  has  availed  himaelf  of 
the  benefit  of  the  lease.  I  know  it  has  been  said,  that  this  decision 
is  incompatible  with  the  law  that  admits  an  infimt  to  rescind  his 
contract  I  apprehend  this  case  is  in  perfect  harmony  with  that 
doctrine.  There  is  no  doubt  that  the  in£stnt  might  have  waived 
his  term,  if  he  had  chosen  to  have  done  so ;  but  having  received 
the  full  benefit  of  the  lease,  he  shall  not  have,  the  privilege  of 
using  it  for  the  purpose  of  fraud,  and  refuse  to  pay  the  rent; 

be  in  his  posaeaaion  and  ooniroL  If  tlie  property  is  not  in  his  handa,  nor  ander  his 
oontit)],  that  obligstion  oouea.  To  aay  that^  an  infant  cannot  recover  back  his  pro- 
perty, which  he  haa  parted  with,  under  auch  Gurcamstancee,  becaoae,  bj  his  indis- 
cretion, he  has  spent,  consumed,  or  injured  that  iduch  he  haa  receiTed,  wooM  be 
making  his  want  of  discretion  the  means  of  binding  him  to  all  his  improrideBt 
contracts,  and  depriye  him  of  that  protection  whidi  the  law  designed  to  secore  to 
him.  The  authorities,  we  think,  fully  sustain  tiiis  qualification  of  the  rule.^  lie 
Court  cite:  Fitts  v.  Hall,  9  N.  EL,  441;  Bobbins  v.  Baton,  10  N.  H.,  65S;  Boodjn 
Mf^Onney,  23  Maine,  517,  526,  626 ;  1  Am.  Lead.  Oases,  260,  and  notes. 

The  facts  in  the  case  of  Price  v.  Furman,  were  these:  The  plaintifl^  aminor,  gave 
to  tiie  defaidant,  an  adult,  a  harness  and  fiye  dollars,  for  a  mare.  After  a  few  weda, 
plaiutiir  returned  the  mare,  and  demanded  the  harness  and  five  dollars.  DefendaBt 
refosed  to  deliver  either,  whereupon,  plaintifT  turned  the  mare  into  the  road,  asd 
brought  trover  fbr  the  harness  and  five  dollars. 

The  defendant  offered  to  prove  that,  the  mare  was  worth  more  than  the  harness 
and  five  dollars,  intrinsically,  and  particularly  so  to  the  plaintUi;  that  it  was  a  beae- 
fidai  trade  to  the  plaintifl)  and  in  all  respects^  fair;  also,  that  said  mare  was  worth 
less  than  half  what  she  was  when  plaintiff  received  her.  Tlua  evidence  m 
excluded. 

The  Court  remark,  upon  this  part  of  the  case,  tiiat,  upon  the  general  prindpla 
stated,  having  offered  to  return  the  mare,  being  in  his  possession,  and  uDdo*  his 
control,  the  right  to  recover  the  harness  and  money,  must  be  considered  as  uaaffectod 
by  the  dreumstanoe  that  the  mare  was  not  in  as  good  condition  as  when  reosTed 
by  plaintiill  or  of  equal  value. 

Under  a  similar  state  of  drcumstances  to  those  which  occurred  in  Price  f  .  Far- 
man,  it  was  held,  that  the  infant  must  return  the  propwty  (a  horse),  in  as  good 
condition  as  when  he  received  him,  in  order  to  rescind  the  contract^  and  recover  the 
consideration  exchanged  for  hiln.  Barthok)mew  v.  Flnnemore^  17  Barb.,  428.  See 
note  to  marginal  page  241,  ante. 
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or,  if  more  rent  had  been  reserved  than  the  land  was  worth,  he 
might  have  avoided  it,  at  least  as  to  the  *  surplus  of  a  r^^^.rn 
quantum  vakbaL  It  ought  to  have  been  remarked,  that '-  -* 
when  an  infiuit  enters  into  a  contract  which  is  void,  a  promise, 
when  of  age,  to  fulfill  it,  will  not  bind  him ;  but  a  promise  to  fulfill 
a  voidable  contract,  after  the  minor  comes  of  age,  binds  him ;  and 
the  suit  must  be  brought  on  the  original  contract  (a)  K  the 
instrument  be  voidable  only,  the  action  is  to  be  brought  on  such 
instrument;  but  in  such  cases,  he  is  only  bound  to  the  extent  of 
the  new  contract  If  D,  a  minor,  execute  his  note  for  $60,  for 
an  article,  and,  when  of  age,  promise  that,  in  consideration  of 
this  debt,  he  will  pay  $30,  no  more  can  be  recovered.  (1) 

It  is  impossible  for  an  infant  to  confirm  and  render  valid,  dur- 
ing his  minority,  any  contract  made  by  him,  either  by  express 
words  or  any  act  done  by  him.  The  elementary  writers  seem 
to  suppose  that  there  is  an  exception  to  the  rule :  for  an  infant, 
although  he  has  not  performed,  on  his  part,  what  he  was  to  do, 
may,  during  his  minority,  sue  and  recover  of  the  adult  who  con- 
trscted  with  him,  for  a  non-performance  of  his  part  of  the  contract 
This  they  say  shows,  that  by  this  act,  he  elected  to  validate  the 
contract  on  his  part,  and  this  shall  bind  him ;  for  they  suppose, 
that,  unless  this  is  so,  there  is  no  existing  consideration  to  the 

(a)  Eip.  nig.,  IM. 

(1)  The  general  principle  is  thus  stated  bj  OhanoeUor  Ebnt,  2  K.  Com.,  240 :  If 
an  infimt  pays  money  on  his  contract^  and  enjojs  the  benefit  of  it^  and  then  avoids 
it  wben  he  oomes  of  age^  he  cannot  recover  back  the  consideration  paid.  On  the 
other  hand,  if  be  avoids  an  executed  contract,  on  the  ground  of  infancy,  he  must 
restore  the  conrideration  which  he  has  received:  and  tllis  proceeds  upon  the  only 
equitable  ground.  An  infant  who  contracts  tp  worlc  for  an  adult  by  the  month,  and 
who  does  woric  a  portion  of  the  time^  and  receives  articles  on  account  of  his  labor, 
cumot  rotain  the  proper^  so  received,  and  at  the  same  time  recover  &e  value  of 
his  services :  but  the  value  of  the  articles  received  will  be  allowed  against  him,  at 
what  they  are  reasonably  worth,  without  reference  to  any  contract  made  by  him. 
Taft  V,  Pike,  14  Y t  Bep.,  403.  Whenever  the  person  was  known  to  the  other  con- 
tractmg  party,  to  be  under  age,  such  par^  contracts  with  him  at  his  peril,  and 
troTOf,  for  the  ar&des  delivered  as  a  consideration,  will  not  lie  against  the  infant 
Penrose  v.  Curren,  4  Bawle*s  Bep.,  453.  In  a  case  whero  an  adult  would  be  liable 
to  an  action,  either*in  form  ex  ddido,  or  ex  coniradUt  as  for  instance,  in  an  action 
for  fraud  in  the  sale  of  personal  chattels,  an  hifant  cannot  be  made  liable  by  bring- 
ing the  action  in  case^  instead  of  assumpsit  West  v.  Moore,  14  Yt  Rep.,  447. 
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oontract  bj  which  the  adult  ooold  be  boand.  I  appr^end,  that 
an  in£BUit  can,  in  no  case,  during  his  minority,  validate  a  con- 
tract, which  was  not  binding  upon  him,  when  he  entered  into  it; 
but  the  true  principle  is,  that  a  voidable  contract  of  an  infimty  k 
a  sufficient  considerati<Mi  to  bind  an  adult  to  the  peiformanoe 
of  his  contract  Until  it  is  avoided,  it  can  never  be  known  that 
it  will  be  aroided;  and  until  it  is,  itis  an  existing  contract 


[*250]  ♦  CHAPTER  IV. 

What  Contracts,  whsn  exbcutsd  bt  Infants,  abb  YoiDt  axd 

WHAT  ABB  VOEDABLB.  WhAT  InSTBUMBNTS  BXBCUTBD  BT  TBXX, 
ABB  Von),  AND  WHAT  ABB  VOEDABLB.  Ov  BXBCUTBD  CrOimUCrB 
TO  THBM  BBINOTOIDABLB  ONLY.  WhBTHBB  A  PbNAL  BoHS^  BX>- 
CUTXD  BT  AN  INTANT,  IS  V OtD  OB  V OlDABLB  ONLY.  Of  IHB  ExB- 
O0TOBT  GONTBACr  OF  AK  InFANT,  S  rt  VoiD,  OB  Y OW AJOXf  Ot 
THB   PbIVILBOB   OF  THB  InF4NT  TO  TBBAT  HIS  SZXOITTOBT  Coff- 

TBAOT  AS  Tom.    When  icat  hb  do  thus  ?   Of  a  JudigulC<hi- 

YETANCB  BT  HOT,  BT  FiNB  OB  RbOOVBBY.  Of  THB  PBTnLlOB  OF 
AN  IlTFANT  DbFBNDANT,  AGAINST  WHOM  A  DbOBBB  IS  FA8BKD  IV 

Changbbt. 

The  contracts  of  infants  are  void,  and  voidable.  I  apprehend 
the  only  correct  doctrine  on  this  subject,  is,  that  all  contracts 
executed  as  gifts,  grants,  &a,  b j  a  minor,  which  do  take  effisci 
by  manual  delivery  only,  are  voidable ;  but,  in  such  case,  if  the 
minor  cannot  have  the  lull  benefit  of  his  pnvilege,  unless  the 
contract  is  considered  as  void,  it  shall  be  so  considered,  (a)(1) 
If  a  minor  make  a  feoffinent,  this  has  be^i  always  held  void- 
able only ;  for  it  passed  by  delivery,  {b)    In  that  case,  if  the 

(a)  8  Bur.,  1804;  Latdi,10;  1  Bon.  Abr.,  TOO ;  Ut.  Lsc,  959. 
(P)  t  Bar.,  1804;  Pow.  «n Cont.,  84;  «Oo., 4t;  Fondb., (M. 


(1)  No  aatiflfaotoiy  general  rule  htm  yet  been  laid  down,  \sy  w^tt  lo  detonniiM 
irhetfaer  the  contract  of  an  infiuit  is  voidable  only,  or  absolucelj  void.    Mr.  Biag 
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boSde  had  entered,  he  oould  not  be  sued  as  a  trespasser.  If  an 
infiuit  sells  a  horse,  and  delivers  him,  he  cannot  treat  the  yen* 
dee  as  a  trespasser  for  taking  him.  If  he  wishes  to  rescind  this 
Foidable  contract^  he  must  notify  the  vendee  that  he  rescinds  the 


ham,  in  his  treatiae  on  the  law  of  InfiuM^,  p.  23,  is  of  opinion  that  acts  which  are 
capable  of  bdng  legal!  j  ratified,  are  yoidable,  and  acts  which  are  incapable  of  being 
legally  ratified,  are  absolutely  void.  But  this  definition  has  not  been  adopted  m 
the  sabsequent  oases.  A  power  of  attorney  is  the  JnstMMW  usuallj  selected  in 
the  books,  of  a  contract  absolutely  void  on  the  part  of  the  infant;  and  yet  there 
wooU  seem  to  be  no  obstacle  to  the  legal  ratification  of  a  power  of  attorney  by  an 
iniant  after  arriving  at  full  age ;  and  why  would  not  the  ratification  relate  bade  to 
and  render  valid,  all  acts  done  under  it  prior  to  Its  ratification?  One  rule,  howerer, 
laid  down  by  Lord  ICakstisld,  in  the  case  of  Zouch  v.  Parsons,  3  Burr.,  It94^  and 
adopted  by  Ch.  J.  FASKMSt,  u&  Whitney  «.  Dutch,  14  Maa&,  462,  may  be  considered 
certain  so  far  as  it  extends.  Whenever  the  act  done,  may  be  for  the  benefit  of  the 
in&nt|  it  shall  not  be  considered  void ;  but  he  shall  have  his  election  when  he 
beoomee  of  age,  to  affirm  or  avoid  it  But  when  we  come  to  the  application  of  even 
this  role  lo  particular  cases,  it  will  be  found  surrounded  with  difiiculties. 

When  it  is  for  his  benefit— ^bs  for  necessaries,  it  is  good;  but  when  it  is  of  an 
uncertain  nature,  as  to  benefit  or  prejudice,  it  is  voidable  only,  at  the  election  of  the 
infant  McMinn  v.  Bichmonds,  6  Terger,  9;  Lessee  of  Tucker  v.  Moreland,  10 
Peters,  59.  And  in  Eagle  Fire  Ins.  Co.  v.  Lent,  6  Paige,  635,  it  was  held  that,  the 
deed  of  an  infant,  purporting  to  be  founded  upon  a  valuable  consideration,  was  not 
absolutely  void,  but  merely  voidable. 

It  was  held,  that  all  contracts  made  by  infants  against  their  interests  are  void, 
and  all  with  the  MmManee  of  advantage  voidable  only.  Maples  v,  Wrightman,  4  Conn., 
3t6. 

Whatever  may  be  the  rule  as  to  executory  contracts,  it  is  dear  that,  the  exe- 
cated  contract  of  an  infiamt  is  voidable  only,  and  only  the  influit  or  his  legal  repre- 
seatative,  can  avoid  it  Lester  9,  Fraser*s  Admr.,  2  Hill,  540. 

"The  tendency  of  modem  decisions,^  says  Bonnet,  E.  H.,  (the  learned  editor  of 
Bfai^iam  on  Infhney,)  "  and  the  opinion  of  elementary  writers,  is  to  hold  aU  an 
infiuif  a  contracts  only  voidable,  and  susceptible  of  ratification  or  disaflinnance  as 
be  may  elect,"  citing  2  Kent's  Goul,  236 ;  Story  on  Contracts,  sec.  38,  1st  ed. 

In  case  of  a  decree  of  foreclosure,  obtained  against  an  infant,  it  was  held  that, 
where  a  decree  of  foredoeure  has  been  made  against  the  defendants,  subsequentiy 
disoovered  to  be  infants,  the  Court  will  not  rehear  the  cause,  nor  expedite  the  fore- 
doeure of  their  equity  of  redemption ;  but  a  supi^emental  suit  must  be  filed,  or 
another  snithistituted.  Searen  v.  Nicholson,  19  Law  t  Eq.  Rep.,  436. 

A  decree  against  infanta,  foredosfaig  a  mortgage,  which  is  rendered,  without  giv- 
ing a  day  after  their  becoming  of  age,  to  show  cause,  against  the  decree,  and  with- 
out appomting  a  guardian  ad  Ukm  for  them,  or  taking  the  bill  as  oonfessed  against 
them,  win  not  for,  such  irregularities,  be  made  void.  Smith  v.  Bradley,  6  Smedes  and 
Mar^  485.    A  decree  for  the  sale  of  mortgaged  premises,  instead  of  technioal  fo.» 
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contract,  and  demand  his  horse ;  and  if  the  horse  be  not  deli- 
vered, he  may  then  sue  the  vendee  in  trover;  for  the  oontnctis 

r*9iill  ^^^^  ^^^  ^^  ^^'^^  ^^^^  ^  ^^^  infant  found  that  theven- 
^  dee*  was  about  to  escape  out  of  the  reach  of  legal  pro- 

cess, and  he  could  not  have  the  benefit  of  his  privilege,  nnleas  he 
sued  him  immediately,  and  arrested  him  in  an  action  as  a  tort 
feasor,  he  shall  have  liberty  so  to  do.  (a)  If  a  minor  sell  a  hoise, 
and  do  not  deliver  him,  and  the  vendee  takes  him,  he  is  a  tres- 
passer ;  for  such  contract  is  void,  there  having  been  no  deliveiy. 
All  instruments  which  by  delivery,  pass  an  interest  in  propertj, 
I  apprehend,  are  voidable.  Thus  deeds  and  leases  of  land  are 
voidable ;  but,  if  the  nature  of  the  instrument  delivered,  be  not 
such  as  to  pass  an  interest,  then  the  instrument  is  void:  As  a 
power  of  attorney  by  an  in&nt,  is  void ;  for,  by  the  delivery  of  the 
power  of  attorney,  no  conveyance  of  any  property  is  made,  only 
a  power  given  to  another  to  do  it.  1  EL  Bl.,  75  ;  3  Bur.,  1808l 

In  all  these  cases,  ^v^here  the  in&nt  is  the  grantee,  devisee,  &a, 
the  contract  is  voidable  only :  for  it  is  a  rule,  that  such  contracts, 
in  which  there  is  an  apparent  benefit  to  the  in&nt,  are  only 

(a)  1  BolL  Abr.,  788;  Utoh,  10;  Hob.,  17;  1  BoU.  Abr.,  ISO. 

doenre,  ia  binding  on  an  infant,  thou{^  no  daj  be  giyen  to  show  caiiae  against  it 
Id.  An  infant  defendant  can,  after  he  comes  of  age,  onlj  aroid  against  him,  by 
showing  errors  in  the  decree ;  he  cannot  re-investigate  the  subject  matter,  nor  cm 
he  redeem  mortgaged  premises  which  hare  been  add.  Ibid. 

A  mortgage  by  an  infant  feme  covert  to  secure  the  debt  of  her  husband  is  aheo- 
lutelj  void,  aa  against  her  interest  Chandler  v.  McEinney,  6  IfidL,  217.  A  deed 
executed  jointly  by  husband  and  wife  is  not  void  as  to  her,  though  executed  daring 
her  minority,  but  only  voidable.  Webb  9.  Hall,  35  Maine,  386.  And  a  suit  by  bos- 
band  and  wife,  to  recover  land  which  she  had  conveyed  when  an  infant^  is  a  dif- 
affirmance  of  the  conveyance.  Ibid. 

When  an  infant  is  under  the  control  of  his  parent  or  guardian,  his  ooBtnets  for 
necessaries  are  absolutely  void.  Rogers  v,  Hurd,  4  Day,  57 ;  Kline  a.  Beebe,  6 
Conn.,  494. 

Infancy  is  no  defense  to  a  bond  executed  by  an  inflant  pursuant  to  the  statute 
(1  B.  Sn  825,  sea  14),  to  indemni^  the  town  against  the  expenses  of  supporting  his 
bastard  child.  The  statute,  by  requiring  the  bond,  gives  him  ci^^Mcity  to  bind  him- 
self by  it  Consequently  such  contract  is  neither  void,  nor  voidable.  People  t. 
Moore,  4  Denio,  618.  It  was  held,  that  partial  payment  made  by  one  of  full  ag«, 
upon  an  account  commencing  before  and  terminating  after  the  debtor's  majoritj.  are 
to  be  applied,  without  special  appropriation,  in  diachaige  of  the  eaiiiest  itenn 
Thurlow  9  Qilmore,  40  Maine,  378.    See  note  to  page  378. 
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voidable ;  and  this  is  always  the  case  where  there  is  a  grant,  de- 
vise, or  promise  to  the  minor.  So  the  power  of  attorney  to  a 
minor  to  accept  seisin,  is  voidable,  (a) 

I  find  a  rule  on  this  subject,  that  contracts  by  a  minor,  in 
which  there  is  no  semblance  of  benefit,  are  void,  notwithstanding 
all  the  declarations  of  this  kind  found  in  the  elementary  writers, 
and  the  dicta  of  eminent  judges.  (&)  I  do  apprehend  that  this 
position  is  untenable :  we  find  it  laid  down,  in  accordance  with 
this  rale,  that  a  lease  of  an  infia.nt,  in  which  no  rent  is  reserved, 
is  void.  I  have  seen  no  judicial  decision  to  support  this  position. 
Littleton  declares,  that  a  lease  by  an  infant  is  only  voidable :  lie 
lays  this  down  without  any  exception.  Lord  Mansfisld^S 
opinion  is  opposed  to  this  rula  He  says  that  an  infant  may 
make  a  lease,  without  reserving  rent  to  try  his  title ;  but  ^^^^^^-1 
I  apprehend  it  is  decisive  of  the  question,  that  *  a  lessee  ^  ^ 
of  an  infismt  can  never  take  advantage  of  the  minority  of  the 
infant  lessor ;  yet  he  could,  if  his  lease  be  void,  (c)  It  is  true 
in  this  case,  as  in  all  others,  if  the  infant  could  not  have  the 
full  benefit  of  his  privilege,  unless  his  lease  is  considered  as  void, 
it  shall  be  so  considered,  {d)  As  if  a  lease  should  be  n^rnde  by 
an  in&nt,  of  such  a  nature  as  the  law  inflicts  a  penalty  for 
making  the  lease,  the  infant  may  treat  it  as  void ;  and,  of  course, 
be  will  not  be  subject  to  the  penalty.  See  a  case  in  1  BolL 
Abr.,  where,  because  the  infant  could  not  have  the  full  benefit 
of  his  privilege,  unless  his  act  was  considered  as  void,  the  court 
adjudged  it  void.  We  find  it  laid  down,  in  illustration  of  this 
role,  which  I  am  opposing,  that  a  penal  bond  is  void.  I  know 
of  no  decision  to  warrant  this.  It  is  said  that  a  penalty  can 
never  be  of  any  advantage  to  a  minor ;  and,  therefore,  it  is  void. 
It  is  inconceivable  to  me  how  a  penal  bond  can  be  of  any  greater 
injury  to  an  in&nt,  than  any  other  contract.  He  can  rescind  it  at 
pleasure,  as  easily  as  any  other  contract ;  and  when  given  for  ne- 
cessaries, no  action  can  be  maintained  upon  it,  for  reasons  which 
have  been  already  mentioned.  Neither  do  I  find  any  judicial 
decision  which  establishes  such  a  rule.    There  are  decisions  in 

(a)  %  Vent.  906 ;  Co.  Lit,  988 :  Cro.  Jac.,  890 ;  8  Bnr.,  1S08. 

(6)8Biir.,  1806;  Moore,  78;  1  Ler.,  6. 

(<;)  Go.  Lit,  680;  Lit.  Lee.,  647. 

m  9  Vin.,  806;  9  T.  Sep.,  61 ;  8 Bar.,  1806 ;  Fondb ,  74. 
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chancery,  that  moat  clearly  evince  that  a  penal  bond  is  not  ooih 
aidered  in  that  court  as  void.  Whenever  an  infimt  has  dinotod 
in  his  will  that  his  debts  should  be  paid,  the  court  will  order  a 
penal  bond,  given  by  the  infEtnt,  to  be  paid.  The  conn  oon- 
aiders  the  request  in  the  will  as  a  ratification  of  the  debt  This 
could  not  be  the  oi^  if  the  bond  were  void ;  for  whatever  in- 
fltrument  is  void,  is  incapable  of  ratification  as  an  ezecatoij 
agreement  (a)(1) 

(«)  1  Vcmdb. ,  74 ;  1  Wood.,  406 ;  B«.  Oi.  Abr.,  ML 


(1)  Soaroely  any  questtoni,  rekting  to  the  law  of  influM^,  are  so  dUBonlt  of  •!>> 
flolute  deteraunatioii,  as  whether  the  oontraots  of  Infioita  are  binding,  Toidahto, « 
abflolutely  void.  Aa  hai  already  been  obsenred,  no  general  mle  haa  been  laid 
down  which  can  be  aaid  to  be  dearly  aapported  by  a  balance  of  anthority.  Beknr 
may  be  found  a  few  instances  in  which  this  question  has  been  discussed  in  difti 
ent  courts,  and  the  diArent  deteiminations  it  has  reoei?ed.  Few  qaestions  en  to 
found  upon  which  the  decisions  hare  been  mora  oonfikAing.  In  Zouch  «.  Panoo^ 
3  Burr.,  1794,  an  infimt*s  oonv^yanoe  by  lease  and  release  was  held  to  be  ToidtUa 
only.  This  decision  is  condemned,  in  unmeasured  terms,  by  a  writer  of  high  as- 
thority.  1  Pres.  on  Abs.  of  Tit,  324.  In  Swasey  v.  Tanderheyden,  10  John.  EeiL, 
33 ;  H*Mian  v.  Richmond,  6  Terger'a  Rep.,  1 ;  and  Troeman  e.  Hurst,  1  Term  Bepi, 
40,  the  promissory  note  of  an  infant  is  said  to  be  absolutely  void;  while  in  GoodeeB 
•.  Myers,  3  Wend.  Rep.,  479;  Brerson  v.  Carpenter,  17  do,  419;  andBaboaet. 
Wheddon,  4  M'Oord's  Rep.,  221,  it  is  held  to  be  only  Toidable.  In  Baylia  f .  Diaety, 
3  MauL  t  Selw.,  his  bond,  with  a  penalty,  is  said  to  be  void ;  and  inOonroav.  Krd- 
sall,  1  John.  Gas.,  127,  tt  is  held  to  be  voidable. 

Anodier  rule  was  laid  down  by  Lord  Ch.  J.  Etbb,  itf  Keane  «.  Boycott,  S  E 
Black.  Rep.,  611,  which  has  since  receiTed  the  conflrmation  of  CStanoellor  Km 
and  Mr.  Justice  8roBT.  2  Kent's  Com.,  236 ;  1  Mason's  Rep.,  32.  It  is,  that  when 
the  court  can  pronounce  the  contract  to  be  for  the  benefit  of  the  in&nt,  ae  for 
necessaries,  it  is  good;  when  for  his  prejudioe,  it  is  void ;  and  when  the  ooatraot 
was  of  an  anoertain  nature  as  to  benefit  or  pr^udioe^  it  is  voidable  only  at  theele^ 
tion  of  the  hifant  We  have  collected  a  few  cases  illustrative  of  the  law  on  thii 
sulject  in  several  of  the  states,  and  from  them  we  leave  the  lawyer  to  fonn  hit 
own  conclusions. 

In  OhiOk  the  deed  of  an  infant  may  be  disafflrmed,  at  any  ttme^  belbra  an  aotkw 
of  ejectment  would  be  barred  by  the  statute  of  Umitatioos.  Drake  v.  Btaauej,  i 
Ohio  Rep.,  261.  His  letters  of  attorney,  conveying  no  present  interest  are  abeo- 
lutely  nuU.  Lawrence  v,  M'Arter,  10  Ohio  Rep.,  37. 

In  MassachuBetts,  all  aalee  to  infants,  made  by  persons  of  fbU  age,  sre  not  Toid, 
out  voidable,  only,  by  the  infant,  and  cannot  be  avoided  by  the  vendors,  fcr  ^ 
have  the  semblance  of  benefit  to  the  mfant  Blgelow's  Digest,  402. 

In  Vermont,  all  contracts  made  by  an  infant,  whether  executed  or  not,  if  not  for 
necessaries,  may  be  avoided  by  him,  unless  confirmed  after  arriving  at  fsD  ago 
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I  would  notice  the  rule  of  pleading  by  an  infant^  when  sued 
upon  a  bond.  He  cannot  plead  rum  est  factum^  as  a  femme 
cnveri  can  to  a  bond,  which  she  gave  whilst  married ;  but  must 
plead  his  in&ncy  spedallj.  (a)  The  rule  *  against  which  rMeoi 
I  have  contended,  I  think,  must  be  rejected,  as  not  well  *-  ^ 
founded ;  remembering,  however,  that  the  infant  may  treat  any 
contract  of  his  as  void,  if  he  cannot  have  the  full  benefit  of  his 
privilege,  without  treating  it  thus. 

There  is  a  case  reported  in  2  Lev.,  144,  and  1  Salk.,  279,  that^ 
in  an  action  of  assumpsU^  in&ncy  need  not  be  pleaded ;  but  might 
be  given  in  evidence,  under  the  general  issue ;  for,  say  the  courts 
an  in&nt's  promise  is  absolutely  void.  That  infancy,  in  such 
case,  maybe  given  in. evidence  is,  doubtless,  correct;  but  the 
reason  assigned  by  the  court,  why  it  may,  is  not  the  true  reason. 
The  promises  of  in&nts  have,  in  many  cases^  been  ratified  by  a 
promise  to  fulfill  them,  after  they  have  arrived  to  fiill  age.  This 
would  be  impossible,  if  they  were  absolutely  void.  The  reason 
why  in&ncy  may  be  given  in  evidence,  under  the  general  issue, 
is  the  same  as  in  cases  of  usury,  duress,  &c.,  which  may  be  given 
in  evidence  under  the  general  issue.    The  action  of  assumpsit 

(•)  8  Burr.,  18M ;  6  Co.,  119 ;  SaUc.,  S7. 


Abell  V.  Warren,  4  Vt  Rep.,  149.  Though  it  ia  said  in  a  later  oase  that  he  wiU  he 
bound  hy  his  contract,  nnlees  he  diBafflnn  it  within  a  reasonable  time  after  becom- 
ing of  age.  Bichardson  «.  Boright,  9  Vt  Rep.,  368. 

InPennsTivama,  the  ezeoatory  contract  of  an  infant  is  voidable  as  to  him,  but 
binding  vpon  the  aduH  with  whom  he  contracts.  M'Ginn  «.  Shaeffer,  7  Watts'  Rep., 
414. 

In  South  Carolina,  the  agreement  of  an  infant  to  a  partition  of  lands,  is  Toidable, 
and  win  require  some  distinct  act  on  the  part  of  the  infant,  after  becoming  of  age, 
to  make  it  binding.  Rainsford  v.  Rainsford,  1  ^lears'  Bq.  Rep.,  386. 

In  New  Hampshire,  where  an  infont  had  purohased  land,  and  gone  into  posses* 
son  of  it  daring  infancy,  it  was  held  that  he  might  avoid  the  purchase,  but  that  a 
Temaimng  in  possession,  and  offering  to  sell  the  land,  after  he  became  of  age, 
amounted  to  a  sufficient  ratification  of  the  contract  Bobbins  v.  Eaton,  10  N.  H. 
Sep.,  184. 

Thedeedof  aalnftntis  voidabla,  not  void.  Bool  v.  Mix,  17  Wend.,  119;  Bagle 
Fire  Ins.  Co. «.  Lent,  6  Paige,  636.  An  infant  promisee  parol  authority  to  another 
10  transfer  the  note  by  indorsement  for  him  is  good,  and  the  act  of  indorsement  is 
mdftble  and  not  void.  Hardy  «.  Waters,  38  Maine  (3  Heath),  460.  See  notes  to 
marginal  page,  260. 
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came  ic  lieu  of  the  action  of  debt ;  and  non  assumpsit  is,  m  sab- 
stance,  the  same  as  m7  debet^  in  debt;  i.  e^  there  is  nothing  due. 
Whatever  shows  that  nothing  is  due,  maj  be  given  in  evideDoe^ 
under  the  general  issue. 

To  prove  that  the  acts  of  an  in&nt  are  void,  8  Mod,  SIO,  is 
cited ;  where  it  was  determined,  that  a  rent-charge  oat  of  his 
land  was  absolutely  void.  Opposed  to  this,  is  a  case  in  R  B. 
Hudson  V.  Jones,  where  it  was  held,  that  such  a  grant  by  an 
infant  was  not  void,  but  voidable  only.  . 

There  is  a  case  in  Dalt,  64,  that  if  a  minor  sell  or  lease  for 
years,  and,  when  of  age,  receives  part  of  the  money,  yet  he  may 
avoid  the  contract ;  and  the  court  say  the  contract  was  void,  and 
it  cannot  be  made  good.  This  case  is  opposed  to  all  the  cases 
of  leases  by  minors,  and  receipt  of  rent  after  they  came  of  age, 

r*9fW\  ^y  ^^^^  ^^^  *  leases  were  validated.  It  is  opposed  to 
^  -'the  case  in  2  Yem.,  235,  where  it  was  holden,  if  an  in&nt 
exchange  lands,  and  remain  in  possession  after  he  comes  of  age, 
be  IB  bound  by  the  exchange. 

The  truth  is  this:  Purchases  by  an  infant  are  voidable.  Con- 
veyances are  voidable,  only  when  they  take  effect  by  delivery; 
but  if  the  in&nt's  privilege  will  not  be  sufficiently  protected  by 
considering  them  as  voidable,  they  are  void.  This  is  illostrated 
by  a  case  in  Keble,  869,  where  a  barber  contracted  with  an 
in&nt  for  the  hair  growing  on  her  head ;  and,  in  pursoanoe  of 
the  contract,  with  the  license  of  the  in&nt,  cut  all  the  hair  from 
her  head;  it  is  apparent  that  no  way  was  left  to  her  to  avail 
herself  of  her  privilege,  without  considering  the  contract  as  voidL 
She,  accordingly,  brought  an  action  against  him  for  a  trespass 
in  forcibly  cutting  off  the  hair  from  her  head,  and  recovered. 
Executory  contracts  are  all  voidable  only ;  and  I  would  here 
re(mark,  that  bonds,  with  conditions  to  perform  collateral  acts, 
are  voidable  only,  (a)  There  is,  then,  no  contract  executed,  or 
executory,  but  what  is  voidable  only,  if  the  contract  has  taken 
effect  by  delivery,  except  in  cases  of  delegated  powers.  (1) 

(0)  8  Bur.,  1807;  1  Bl.,  019;  1  Vent,  81 ;  1  Bon.  Abr.,  780;  I'Ler.,  17. 


(1)  See  DOte,  margliial,  page  262. 
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It  is  a  universal  role,  that  all  execatorj  contracts,  wliich  are 
voidable,  on  the  ground  of  infancy,  may  be  avoided  during 
infimcj  by  the  infisint,  as  well  as  afterwards;  as  when  a  minor 
promises  to  pay,  &c.  So,  too^  in  all  contracts  respecting  property 
which  are  executed  by  delivery  of  some  article,  on  payment  of 
money,  may  be  rescinded  by  the  minor,  both  before  and  after 
the  time  of  his  coming  of  age.  But  conveyances  of  real  pro- 
perty by  feoffment,  on  delivery  of  the  deed,  which  comes  in  lieu 
of  payment,  or  by  any  other  conveyance  of  such  property,  in 
fee,  for  life,  or  years,  cannot  be  avoided  before  the  infimt  attain 
to  fiill  age.  Suppose  that  a  minor  should  take  possession  of  the 
estate  conveyed  by  him,  *  for  the  purpose  of  rescinding  p^jne e-i 
his  contract,  and  then  convey  to  a  stranger;  the  original  ^  ^ 
grantee  will  hold  against  the  second,  unless  the  infant  avoids  the 
first  grant,  after  he  comes  of  age ;  for  his  title  is  the  eldest ;  and 
the  infant,  when  he  comes  of  age,  may  avoid  or  confirm,  which 
he  chooses ;  for  his  entry  upon  the  first  grantee  is  an  act  as 
avoidable  as  his  grant  was.  (a)  Where  the  conveyance  is  by  fine 
or  recovery,  which  is  a  judicial  conveyance,  he  may  avoid  it  by 
writ  of  error ;  but  this  must  be  done  during  minority,  and  can- 
not be  done  afterwards.  The  reason  is,  during  minority,  the 
age  is  determined  by  the  court,  by  inspection  of  the  court;  but, 
after  full  age,  infancy  or  not,  when  the  conveyance  is  made^  it 
must  be  tried  by  the  jury,  and  nothing  can  be  averred  against 
the  record ;  which  implies  that  the  conveyance  must  have  been 
made  at  ftill  age,  or  he  could  not  have  suffered  a  common  reco- 
very, whilst  a  minor.  The  whole  of  this  doctrine  is  an  infiinge- 
ment  of  the  principles  which  govern  the  law  of  infency,  though 
they  may  seem  to  be  preserved  by  technical  reasoning.  No 
such  practice  obtains  in  the  State  of  Connecticut ;  nor  have  I 
learnt  that  there  is  any  such  in  any  of  the  States  in  the  Union. 

The  acknowledgment  of  a  statute,  or  recognizance,  by  a  minor, 
is  not  void,  but  voidable ;  and  must  be  avoided  by  an  audita 
qwerda^  during  minority ;  for  infancy,  in  this  case,  is  tried  by 
inspection.  Moore,  206 ;  Co.  Litt.,  880. 

If  an  infant  will  avail  himself  of  his  infancy,  when  sued  on  a 

(a)Oo.Lm.,M8,880;TermBop.,161;  8 Bur.,  1TB4, 1808 ;  9 Rep.,  m ;  8 Moo.  tl4. 
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contract,  he  must  plead  his  in&ncy,  and  cannot  he  discharged 
of  course,  asisthecasewith  ay^fnecoim^/  his  contract  was  Dot 
void,  (a)  (1)  An  infiint  defendant^  against  whom  a  decree  m 
chancery  has  been  nuule,  is  bound  hj  it  only  by  the  roleaof  that 
court:  he  has  six  months  to  impeach  the  decree  for  fraud  or 
error.  But  an  in£uit  plaintiff  is  as  much  bound  by  a  decree  as 
r*9f>A1  ^^  ^^^  (^)  unless^his  guardian,  or  prothem  ann^wtf 
L  ^^^J  guilty  of  fraud.  2  Vem.,  84SL  Where  ire  find  that, 
when  there  has  been  a  decree  in  chancery  against  an  iniiuit,  there 
must  be  a  subpoena  served  upon  him  within  six  months  after  he 
comes  of  age,  to  show  cause,  if  any  he  has,  why  the  decieeahall 
not  be  established.  (2)  When  lands  are  devised  to  be  sold  for 
the  payment  of  debts,  the  heir,  being  an  in&nt,  has  no  day  given 
to  him  to  show  cause  against  a  decree  to  sell  them,  unleu  it  is 
decreed  that  he  join  in  the  sale.  Pra  Can.,  186.  (8) 

(a)  IBoc  *PiiL,«0;  aSalk^Stt;  81d.,ia6;  1  Vcf^ML 
(ft)  8  AtlL,  e»;  1  FoBdb.,  78. 

(1)  It  18  laid  down  by  Ifr.  Chitty,  that,  in  an  action  of  aaanmpei^  'mSmj  need 
not  be  BpeciaUj  pleaded,  but  may  be  given  in  eyidenoe  under  (he  geoenl  usoe;  1 
Chit  PL,  417 ;  though  he  says  it  is  most  adviaable  to  plead  it  BpedaHy.  Id,  <2L 
See,  alaOk  Wailing  9.  ToU,  9  John.  R,  141 ;  Stanabuiy  «.  Marks,  4 IML,  130;  Vim 
«.  Bmitfa,  6  Grancb,  S31.  But  the  infancy  of  the  plaintiir  must  be  taken  adnmtigB 
o^  by  a  plea  in  abatement  Schennerhom  «.  Jenkinfl,  7  John.  Bepu,  373. 

(2)  Thomas  v.  Gyles,  3  Yem.  Bep.,  332 ;  Jackson  ir.  Turner,  6  Lngfa^B  Bepi,  119; 
Miller  9.  Dennis,  3  John.  Oh.  Bep.,  887;  Eellaal  v.  EaUsal,  3  Mybe&EeeiM,409; 
Powys  V.  Mansfield,  6  Simons*  SL,  687. 

(8)  Seholefleld  «.  Healiield,  7  Sfanons,  667.  In  cases  of  a  strict  fbradosan  d 
the  mortgagee's  righ^  without  a  sale,  the  inf^t  has  his  day  sfter  he  becamei  of 
•ge^  but  is  then  strictly  oonflned  to  sbowfaig  errors  in  the  decra&  WiUisDion  f 
Gordon,  19  Yes.,  114. 
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•CHAPTER  V.  [*257] 

Of  the  Liabiijtt  of  Infants  fob  Cbimss,  and  Ciyiuteb  fob 
Torts.    Of  hib  Liability  fob  Fbaud  in  a  Contbact. 

Minors  are  supposed  to  want  discretion ;  and  when  they  are  of 
such  tender  years  that  they  can  have  no  regular  exercise  of  will, 
they  cannot  commit  any  crime  against  sociely.  (a)  And  it  is  a 
nniveraal  rule  that  infants,  who  have  not  arrived  to  seven  yearo 
of  age,  cannot  be  punished  as  criminals ;  for  they  have  no  will 
that  can  concur  with  a  forbidden  act,  in  contemplation  of  law. 

It  is  also  a  universal  rule  that,  when  they  have  arrived  at  the 
age  of  fourteen,  they  are  as  capable  of  committing  crimes  as 
adults.  The  period  betwixt  seven  and  fourteen  is  an  uncertain 
period.  If  the  in&nt  be  doli  capaXj  he  is  liable  to  punishment; 
if  he  is  not  doli  oapaxj  he  is  not  liable.  4  BL  Com.,  28,  337. 
The  presumption  is  in  favor  of  the  infant ;  and  the  cntu  probandi 
devolves  on  the  prosecution.  (1)    Infants,  of  any  age,  are  privi- 

(a)  1  Hawk.,  1 ;  Flow.,  19. 


(1)  An  infant  between  the  ages  of  seven  and  fourteen  ia,  prima  fadet  incapable 
of  oommittiDg  a  crime;  bat  H  after  aUowing  due  oonaideratlon  to  hia  age,  and  to 
the  additjooal  fact  that  he  ia  a  slave,  the  evidence  convinces  the  juiy,  beyond  a 
reaaoDaUe  doubt,  that  he  fhUy  knew  the  nature  and  conflequences  of  hia  act,  and 
plainly  ahowed  intelligent  design  and  malice  in  its  exeoutioD,  he  may  be  convicted 
of  murder.  Qodfrey  «.  State,  31  Ala.,  323. 

In  the  case  of  Bex  t .  William  York,  Foster's  Crown  Law,  70,  the  leadmg  ease 
upon  the  liability  of  infants  for  their  crimes,  it  was  held  that  a  child  ten  years  of 
age  could  be  guilfy  of  mnrder. 

The  confessions  of  the  child  were  also  taken,  in  that  case,  as  evidence  of  the 
commisBion  of  the  crime;  but  after  repeated  eyaininations  of  the  child,  upon  time 
allowed  for  that  purpose^  and  the  strictest  inquiry  into  the  nature  and  circumstances 
of  the  ad^  so  as  to  satisfy  the  court  that  the  confessions  were  not  made  at  the 
i&stigation  of  some  oQ»t  person. 

There  is  appended  to  this  case^  in  voL  1  of  Leadhig  Criminal  Gases,  p.  71,  a 
learned  and  elaborate  note^  by  K  H.  Bennett,  one  of  the  editors,  containing  a  care- 
ful review  of  the  English  and  American  cases  upon  the  subject  of  the  infant's  lia- 
bility for  crimes  during  the  several  periods  of  his  minority. 

As  to  their  liabilify  under  the  age  of  seven  years,  after  premising  that  the  ele- 
nsolaiy  writers  most  uniformly  lay  down  the  rule  that,  under  this  age,  innocence 
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leged  irom  punishment  in  certain  cases,  when  thatpanishmentia 
inflicted  by  statute,  and  thej  are  not  named.  The  rule  is  this: 
If  a  statute  be  made,  punishing  an  offense  corporally,  iniants, 
who  are  above  fourteen,  are  bound,  whether  named  or  not    So, 

is  a  presumptioa  of  law,  and  that  "  no  ayerment  shall  be  reoeiTed  agamst  that  pre- 
sumption,** dting  Hale's  Pleaa  of  the  Crown,  27;  Minor  Ch^  4;  Howden,  19a; 
Dalton'a  Justioe,  oh.  147,  p.  334;  1  Hawk.  P.  O,  2;  4  BL  Cool,  22,  23,  the  editor 
sajs:  **  But  it  remains  to  be  judicially  determined  that,  if  an  infSmt^  mider  the  a^ 
of  se^en  years,  is  proved  to  hare  suiflcient  discretion,  and  to  Iniow  good  from  evil, 
he  is  not  liable  to  prosecution  as  well  as  one  abore  that  ago.  The  maxiiD,  mt^itia 
mippkt  aekUem,  seems  to  apply  as  well  to  one  under  as  to  one  above  that  age." 

As  to  their  liability  between  the  age  of  seyen  and  fourteen,  "all  the  aothoritiee,^ 
says  the  learned  editor,  **  agree  that,  at  that  age,  criminal  responsibility  oommooee, 
and,  subject  to  the  presumption  in  favor  of  infanta,  they  are  ansvrerable  for  usj 
and  all  crimes  committed  by  them,  whether  felonies  or  misdemeanors,"  dtiog  Dal- 
ton's  Justice,  p.  234^  ch.  147 ;  Starford  Les.  Plas.  del  Ooron.,  dL  19;  Year  Boob, 
3  Henry  YII,  p.  1 ;  4  BL  Com^  23;  Hale*s  Pleas  of  the  Crown,  oh.  25,  note n;  4 
Boston  Law  Bep^  329;  The  State  «.  Owynne,  9  Humph^  175 ;  Commonwealth  9. 
Keagg,  1  Ashm.,  248.  People  v.  Kendall,  25  Wend^  399,  was  the  case  of  oue^ 
nineteen  years  of  age,  indicted  for  obtainmg  goods  under  false  pretenses. 

Of  what  this  "presumption  in  favor  of  infants"  consists,  which  is  spoken  of 
above,  clearly  appears  fh>m  the  opinion  of  Lxttledalb,  J.,  in  Bex  «.  Klinbeth 
Owen,  19  Eng.  0.  L.  Bep.,  363  (4  0.  k  P.,  236^  who  sud:  "In  this  case,  there  are 
two  questions:  first,  did  the  prisoner  take  these  coals;  and,  secondly,  if  she  did, 
had  she,  at  the  thne,  a  guilty  knowledge  that  she  was  doing  wrong.  The  priaooer, 
as  we  have  heard,  is  only  ten  years  of  age,  and  unless  you  are  satisfied,  by  the 
evidence,  that,  hi  committing  this  offense,  she  Icnew  that  she  was  doing  wrong,  yon 
ought  to  acquit  her.  Whenever  a  person,  committing  a  felony,  is  under  foorteea 
years  of  age,  tise  presumption  of  law  is  that  he  or  she  has  not  sufficient  capacity  to 
know  that  it  is  wrong,  and  such  person  ought  not  to  be  convicted,  unless  there  be 
evidence  to  satisfy  the  jury  that  the  party,  at  the  time  of  the  oflbnse,  had  a  gaOty 
knowledge  that  he  or  she  was  doing  wrong." 

There  is  a  conflict  of  the  law  of  England  and  this  country  upon  the  liability  of 
hkfants  for  the  crime  of  rape.  T^e  learned  editor  quotes  fh)m  the  case  of  Bex  t. 
Eldersham,  3  Carr.  t  Payne,  396,  as  declarative  of  the  doctrine  eetablished  at  the 
present  time  as  follows :  "  This  boy,  being  under  fourteen,  cannot,  by  law,  be  found 
guilty  of  a  rape,  except  as  principal  in  the  second  degree.  From  his  age,  the  lav 
concludes  it  impossible  for  him  to  complete  the  oflfense,  and  that,  in  my  judgment 
must  be  held  to  negative  the  intent  alleged  in  the  first  counU"  To  the  same  effect 
is  Bez  9.  Goombridge,  7  Carr.  ft  Payne,  736;  Beg.  «.  Jordan,  9  id.,  118. 

On  the  contrary,  the  rule  in  this  country,  where  the  age  of  puberty  is  fluently 
earlier  than  it  is  in  England,  may  be  assumed  to  hare  been  definitely  ezpreaaed  by 
Bbad,  J.,  hi  Williams  v.  The  State,  14  Ohio,  222,  for  whose  opinion  the  editor 
entertained  so  high  a  respect  that  he  has  embodied  a  large  part  of  the  same  into 
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too,  if  the  statute  declares  that  such  an  offense  shall  be  considered 
as  an  offense  of  a  certain  description,  which  offense  had  been, 
heretofore,  punished  corporally,  infants  are  bonnd,  although  not 
named:  As  when  the  English  statute  was  enacted,  declaring, 
that  the  maliciously  shooting  cattle  should  be  felony,  which 
was  *  only  a  trespass  before ;  felony,  by  the  laws  of  that  p^jn^jj-. 
country,  being  punishable  with  death ;  in  such  case,  an  ^  ^ 
in&nt  would  be  liable  to  the  punishment  of  felony  if  he  should 
transgress  that  statute,  whether  in&nts  were  mentioned  in  that 
statute  or  not  If  the  statute  punishes  corporally  an  act  that 
was  not  an  offense  at  common  law,  or  that  was  an  offense,  but 
not  before  punished  corporally,  and  does  not  constitute  it  an 
offisDse  by  name,  which,  by  the  common  law,  is  punished  cor- 
porally, an  infant  (if  infimts  be  not  named  in  the  statute)  shall 
not  be  punished  corporally,  (a)  Tenderness  to  in&nts  led  to  this< 
construction  of  the  statutes,  that  minors  should  not  be  ousted 
of  their  common-law  privilege,  unless  the  legislature  had  ex- 

(a)  Flow.,  681;  Cro.  Jac,  9t4;  Oo.  Lltt,  M7;  id.,  Wt. 


the  note.    Rbad,  J.,  njs :  "  MocUfled,  then,  to  our  own  drcamstanoes  and  oondi- 
tioD,  the  law  iB  this:  An  infant  under  the  age  of  fourteen  years  is  presumed  to  be- 
inoapable  of  committing  the  crime  of  rape,  or  an  attempt  to  commit  it;  but  that 
preenmption  may  be  rebutted  by  proof  that  he  has  arrived  at  tise  age  of  puberty, 
and  is  capable  of  emission,  and  consummating  the  crime;**  citing  Common  wealth^ 
V.  Lanigan,  8  Law  Rep.,  49. 

The  case  of  the  Ck>mmonwealth  «.  Green,  3  Pick.,  380,  is  cited  with  disapproba- 
tion. In  that  case,  a  minor  was  held  indictable  for  an  attempt  to  commit  a  rape, 
Uiou^  it  was  admitted  that  he  was  incapable  of  committing  the  crime  himself 
The  court  are  reported  to  have  said  (Pakckb,  Gh.  J.,  dissenting),  that  **a  minor  of 
fourteen  years  of  age,  or  Just  under,  is  capable  of  that  kind  of  force  which  consti- 
tutes an  essentia]  ingredient  in  the  crime  of  rape,  and  he  may  make  an  assault 
with  an  attempt  to  commit  that  crime;  although,  by  an  artificial  rule,  he  is  not 
ponishable  for  the  crime  itself.  An  intention  to  do  an  act  does  not  necessarily 
imply  an  ability  to  do  it" 

The  answer  to  which  is,  hk  the  language  of  Rbad,  J. :  "If,  in  contemplation  of 
law  (which  was  admitted  in  the  above  case),  the  crime  cannot  be  committed,  and 
CMk  have  no  legal  existence,  how  can  he  be  guilty  of  attempting  it  7** 

The  oonfeesions  of  an  infimt,  if  otherwise  competent,  are  held  admissible  against 
him,  in  the  same  manner  as  the  confessions  of  adults.  Hex  v.  WDd,  1  Moody  0. 0., 
453;  Rex  V.  Upchurch,  id.,  466;  Mather  v.  Clark,  2  Aik.,  209;  Rex  «.  Thornton, 
1  Moody,  29;  Commonwealth  v.  Zard,  Rorcoe^s  Crim.  Bv.,  28,  note. 
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pieeslj  declared  that  thej  should  be.  It  is  a  general  rale>  thai 
an  infant^  at  any  age,  is  not  liable  for  a  miademeaDor;  wluch 
oonsiats  in  not  doing  what  the  law  oooomayiuida  to  be  done.  Fob* 
ter,  70.  (1) 

It  is  also  a  nile^  that  a  minor  shall  not  be  oonyicted  on  bis 
own  confession,  without  great  cauttoa  being  exiereiaed  by  the 
triers. 

Where  the  minor  has  committed  a  tc»t  with  force,  he  ie  liable 
at  any  age;  for,  in  case  of  civil  injuries  with  fbice^  the  intention 
is  not  regained ;  fi>r^  in  such  case,  a  lunaiic  is  as  liaUe  to  oom- 
pensate  in  damages  as  a  man  in  his  right  mind.  (2) 


(1)  The  naturo  of  the  offense  committed  hj  the  infiiot  it  important  to  be  oaD- 
flidered,  with  referenoe  to  hli  liabilitj  to  be  punished  foe  crijoes.  For  a  w^onou 
breech  of  the  peaoe,  a  rio^  or  battery,  he  is,  liable  to  be  poniahed  as  aa  idiilt>  a 
also  if  he  perjure  himself  in  point  of  age,  or  otherwise ;  but  il^  tbe  chaiige  against 
him  is  for  a  mere  non-feasance,  in  some  cases  he  will  be  privileged  bj  bis  ooQ-age, 
if  under  twenty-one,  though  aboye  fourteen.  8o^  if  he  be  oonvioted  of  a  disaoaeB, 
with  force,  jet  be  shall  not  be  imprisoned  for  it,  because  his.  in£wv7  is  an  excoBe, 
by  reason  of  his  indiscretion.  1  Russ.  on  CrL,  3. 

(2)  Though  it  is  certain  that  infants  are  liable  in  actions  ex  delicto,  still  it  has  long 
been  settled  that  the  act  complained  of  must  be  wholly  toi^tioua  in  order  to  cbais* 
them ;  and  that  a  mattei«  arising  ex  oofUraetu^  though  infeqted.  with  fnnd,  oanaot 
be  chftoged  into  a  tor^  in  oirder  to  chaige  the  infant  in.tpoyer  or  caa$^  by  a  dosge 
in  the  form  of  action,  Jennin^B  «.  Bandall,  8  T.  B^  326 ;  Yaeae  «.  Smith,  6  Oranch, 
226.  When  an  in&nt  hireda  horse  and  gig  to  go  to  Q,  but»  inste«i  of  goipgtothit 
place,  went  to  G,  in  an  opposite  direction,  and,  by  severe  nsage,  the  hone  w 
'kiUed,  it  WM  held  that  hia  mfancy.  was.a  bar  to  the.  action.  Penrose  «,  Convs,  3 
Bawie's  Bep,  351;  a  P.  Wnt  v.  Welsh,  6  Watts,  9,  Qt  their  liability  for  th^ 
(tortious  apt9  generally,  see  Loop  v.  Loop,  1  Yt.  Bep.,  177 ;  Humphrey  v.  Doo^ 
10  id.,  71 ;  Peigne  v,  Suttdifib,  4  McCord's  Bep.,  387 ;  Viles  v.  Graham,  i  Boa.  4 
Pull,  14P;  Homer  v.  Thwing,  3  Pick.,  492 ;  Bristow  «.  Eastman,  1  Eeg,  Bep^,  "iS; 
•a  eontrot  Oanu;>bell  v,  Stokes,  2  Wend^  137 ;  ICunger  «.  HeaSk  88  Barb.,  75. 

Infan<7  is  a  good  defense  tp  an  action  on  As  casefor  deooit  and.  fidae  warnat  is 
the  sale  of  goods.  Presoott«.NoTriB,321?.  H.,  101;  Greeacr..(}reenbBiik,2Manh.. 
485 ;  liorrill  «.  Aden,  19  Yt,  506.  And  an  in&nt  is  not  eatopped  ftopn  settiog  up 
14s  infiinpy  as  a  defense  to  a.  contract  which  he  eptered  into,  under  a  fraodHle&t 
lepresentation  that  he  was  of  i^,  Merriam  g.  Cunmng]bw,,U  Oush.  (lb8B..\  Mi 
West  V.  Moore,  14  Yt.,  447;  People  f.  Kendall,  25  Wend.,  399;  Price  9.  Hewio, 
18  Law  and  Bq.  Bep.,  523;  Burley  v.  Bissell,  10  N«  H,  134;  Brown  e.  McCua 
5  Sandf.,  225. 

The  foregoing  actions  ware  brought  on  (h^  oontraot,  to  which  infaa^  ia  alwaja  t 
complete  answer.    But  infimta.sfe  liable,  equally  with.adolta^  for  their  torts.  Hi* 
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There  is  one  species  of  wrong  for  which  ah  infant  cannot  be 
liable  until  he  is  doii  capaJ3^  viz.,  slander.  I  find  nothing  satis* 
factoiy  on  this  subject^  as  to  what  age  he  is  liable.  By  analogy 
to  his  liability  for  crimes  ^hich  rests  upon  his  being  doU  capaa^ 
I  should  suppose  that  he  would  be  liable  at  the  age  of  fourteen. 

We  find  it  mentioned  in  the  elementary  writers  that  he  is 
liable  at  seventeen  years  of  age;  and  for  this,  Noyes'  Beports, 
page  29,  aare  dted ;  but  that  proves  nothing  more  than  that  an 
infimt  of  that  age  was  rendered  *  liable  in  an  action  for  p^^Q-, 
slander;  for  that  was  the  case  of  the  defendant  before  the  '-  -' 
court.  Bat  no  rule  can  be  drawn  from  this  report  that  he  would 
not  have  been  made  liable  at  an  earlier  period ;  as  there  is  no 
special  reason,  that  can  be  concaved  o^  why  he  should  be  liable 
at  that  age,  and  not  before.  At  the  age  of  fourteen  he  is,  in 
presumption  of  law,  doUoapax,  At  this  age,  therefore,  I  appre- 
hend that  a  minor  is  liable  in  an  action  fbr  slahder. 

It  is  laid  down  as  a  rule,  in  the  elementary  writers,  that  an 
infant  cannot  be  liable  for  his  fraud  in  a  cbntract,  in  a  civil  ac- 
tion ;  and  several  authorities  are  cited,  to  prove  this  position.  It 
seems  to  me,  that  this  position  is  destitute  of  principle.  Infants 
are  not  liable  for  their  contracts;  but  may  be  for  their  tortsi 
The  contract,  and  the  fraud  in  a  contract,  are  very  distinct  thingsl 
On  the  first,  he  would  not  be  liable ;  but  I  cannot  conceive  of 
any  reason  why  an  infiint,  who  is  doU  mpaXj  and  commits  an 
injury  by  practising  fraud,  should  not  be  liable  to  compensate  in 
damages  the  person  injured.    It  is  a  point  not  to  be  disputed, 


actioii  in  such  caBes  should  not  be  assumpsit  on  the  contract^  but  in  fonn  ex  deUeto, 
An  infSEmt  is  liable  in  tort  for  obtaining  goods  fraudulehflf,  wHh  intent  not  to  pay 
for  them.  WaBaoe  v.  Iforse,  6  Hill,  391;  Badger  «.  Phinhey,  16  Mass.,  369;  Ho- 
mer «.  Thwing,  3  Fick^  493.  And  an  infant '  is  punishable  by  indictment  for 
obtiuning  goods  under  false  pretenses.  If  under  fourtoeu,  he  is  presumed  doU  iacth 
paz,  and  the  burden  of  proving  him  to  be  of  sufficient  mental  capacity  rests  with 
the  prosecution.  People  v,  Kendall,  supra.  If  an  infant  hire  a  horse  and  wlUAiUy' 
and  intentionany  ix^ure  the  animal,  he  thereby  disafllrms  the  contract  and  is  hable 
in  trespass.  OaxnpbeU  v.  Stokes,  stipra.  He  is  liable  dyilly  for  aii  assault.  Bullock 
V.  Baboodc,  3  Wend.,  391.  And  he  is  answerable  for  his  own  trespass;  and  the 
&ther  is  not  answerable  for  it,  if  committed  without  hts  authority  ox  approvaL 
TSflt «.  lim»  4  Denio  (£f.  Y.),  176. 
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that  he  is  liable  to  be  indicted  for  a  fraud  practised  in  a  contract^ 
ander  the  same  circumstances  as  an  adult  would  be  liable.  He  is 
liable,  criminaUter  ;  why  should  he  not  be  liable,  dvilUsrf  This 
doctrine,  which  I  am  combating,  has  not  always  been  cordiallj 
acquiesced  in  by  the  English  courts.  The  good  sense  of  Parker 
and  Tbeyeb  revolted  against  it;  (a)  and  not  willing  directly  to 
overthrow  the  established  precedents,  they  say  that  an  in&nt 
should  not  be  admitted  to  plead  in£mcy,  when  trading  as  an 
adult,  and  charged  with  fraud.  (&)  At  a  later  period.  Lords 
Mansfield  and  Ejenyon  havebotJi  discovered  symptomsof  dis- 
gust with  this  doctrine.  Lord  Mansfield  says,  the  privilege  of 
an  infant  is  given  to  him  as  a  shield,  and  not  as  an  offensire 
weapon ;  and  Lord  Kenyon  says,  that  an  infrnt  would  be  lia- 
r*9flm  ^^®  ^°  ^^  action  sounding* in  contract,  if  it  arose,  cr<fe- 
Bcft),  from  fraud,  a  tort  With  the  support  of  such  respec- 
table authorities,  I  shall  hazard  the  rule,  that  an  infiuit  is  liable, 
eivUiter,  for  his  fraud  in  a  contract,  (c)  (1) 

There  is  a  case  in  Comyn's  Digest,  294,  title  Chancery,  which 
shows  that  when  an  in&nt  has  entered  into  an  agreement,  with 
a  fraudulent  intent  to  derive  an  advantage  to  himself  bj  not  ful- 
filling his  engagements,  he  may  be  compelled  in  chancery  to 
perform  it :  As  when  a  &ther  was  about  to  make  a  settlement 
of  the  value  of  $1,000,  out  of  the  estate  which  by  law  would 
descend  to  an  infant,  upon  the  younger  son ;  the  infant  promised 
the  &ther,  if  he  would  desist  from  making  the  settlement,  that 
he  woxdd  give  to  the  younger  son  $1,000 :  therefore,  the  father 
desisted  frx>m  making  the  settlement ;  and  the  in&nt  rehsei  to 

(a)  19  Vm.,  lOa  (6)  8  Bur.,  ISOt.  (fi)  PMke, 


(1)  The  dedfflons  of  later  times  have  fUUy  oonflimed  the  rule  here  laid  down; 
and  under  them,  infancy  is  no  longer  permitted  to  protect  firaadulent  acta.  In  the 
case  of  Ez'rs  of  Loop  v.  Ad'rs  of  Loop,  1  Yt  Bep.,  171,  it  was  held  that  iiftt'7 
would  not  protect  an  executor  in  the  fraudulent  execution  of  his  trust  So,  too,  in 
Massadhnaetts,  where  an  infant  obtained  goods  upon  his  fraudulent  affinnatioDtbtf 
he  was  of  age,  though  he  aroided  payment  of  the  price,  on  the  plea  of  in&ncji  still 
the  Tendor  was  held  entitled  to  reclaim  them  on  the  ground  of  his  never  haring 
parted  with  property  in  them.  Badger  v.  Phinney,  16  Mass.,  359.  In  a  case  in 
the  12th  of  Sei|teant  and  Rawle,  it  was  suggested  that  there  mi^t  be  sodi  a  cue 
of  palpable  fraud  in  an  infant  arrired  at  an  age  of  discretion,  as  would  render  i 
release  of  his  right  to  land  binding  on  him. 
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foliSU  his  promise,  inlying  upon  his  infancy  to  protect  him  from 
fulfilling  his  contract  But  chancery  would  not  suffer  him  to 
avail  himself  of  his  fraudulent  intention;  and  compelled  him  to 
pay  to  the  younger  son  the  $1,000. 

Where  the  cause  of  action  arises  from  contract,  an  in&nt  can 
never  be  made  liable  in  action  sounding  in  tort  (a)  (1) 


•CHAPTER  VL  [*261] 

Or  mFAXT   BKIKO  BOUKD  BY  CONDITIONS  ANNEXED  TO  A  GbANT  OF 

AN  Office  szpbesslt.  Whether  liable  to  any  annexed  Pen- 
alty FOB  Non-fulfillment.  Of  theib  beino  Bound  by  implied 
Conditions.    Of  the  law  BESPBcnNa  the  Pbsjudioes  they 

MAT  BBCErVlE  FROM  LaCHES.  Of  THEIB  AbIUTY  TO  HOLD  OFFI- 
CES, WHETHER  Judicial  or  Ministerial.  Of  their  Ability  to 
EXECUTE  A  Power  over  Real  Estate. 

It  is  a  rule  of  law,  that  whenever  an  estate  or  office  is  granted 
to  an  infant)  to  which  there  is  annexed  a  condition,  if  the  infant 
do  not  a  certain  thing,  he  shall  forfeit  the  estate  or  office; 
the  in£Emt  is  bound  by  this  condition ;  but,  if  the  condition  had 
annexed  any  penalty,  other  than  the  forfeiture,  the  infant  would 
not  be  bound  by  this  penalty.  The  grantor  may  reasonably 
require  that  the  estate  should  return  to  him,  if  the  things  are  not 
done,  the  doing  of  which  constituted  the  consideration  of  the 
grant;  but  it  is  not  reasonable  that  he  should  have  the  power  of 
inflicting  a  penalty  on  in&nts,  whose  indiscretion  mighty  in  such 
case,  destroy  their  privilege.  (6) 

Whenever  there  is  a  condition  implied  by  law,  that  requires 
fidelity  or  skiU,  an  infant  is  bound  by  it  (c)  This  is  the  case 
in  the  grant  of  all  offices.  I^  then,  an  in£sint  have  the  grant  of 
an  office,  and  do  not  execute  it  with  skill  or  fidelity,  he  forfeits 

(a)ST.Bep.,8BS.  (6)  Co.  Lit,  M6.  (c)  8  Co.,  44 ;  Co.  Lit,  969. 

(1)  See  note  to  page  386,  ante. 
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luB  office.  If  the  coudition  ipipUed  hj  juw^  whioli  is  pnezed 
to  an  estate,  works  a  forfeiture,  wl^ea  the  forfeitoie  is  to  arise 
from  some  tortious  act  of  the  teni^Qt,  Sji^  in&at  is  a&ioncli  boond 
r*9A21  *  ^  ^^  adult    For  iDstaooe,  the  law  dedaies  that  ten- 

ants  who  cozzui^  waste,  dhijl  be  liable  |o  tzdde  4ftfi^ 
and  forfeit  their  estate,  (a)  In  this  .oem  t^e  infant  is  bowid;  bot 
in  other  cases,  if  there  be  no  tort  committed,  where  the  acts  of 
an  adult  will  forfeit  his  estate,  an  infant  will  not  If  an  adolt 
should  alien  his  life  estate,  or  should  alien  his  mortmain,  he  for- 
feits his  estate;  but  an  in&nt  would  not  (1) 

It  is  a  general  rule,  tliat  an  infant  shall  not  be  prejudioed  by 
laches.  And  therefore  it  is,  when  a  stranger  dies  seised  of  land 
belonging  to  an  infiuit,  and  the  land  descends  to  the  heir  of  the 
stranger,  the  iQ&nt's  ri^ht  of  entr^  is  not  takep  away.  (2)  Yet, 
there  are  a  variety  of  ezcepdoi^  to  d^  rule  ia  the  ^oglishlaw, 
most  of  which  can  have  no  existence  in  Ae  Uniited  States. 
Where  an  estate  is  granted  to  an  infant  or  his  aQoe8t(H,  and  a 

<a}FlovdM864;6BM^  f74;  8Co.,4;  1  BoU.  Abr^ S81. 


(1)  B7  the  oommon  law,  infimts  were  capable  of  iKdcUzkg  such  oflkses  as  did  not 
oonoem  the  admimatiBtion  of  jostioe ;  but  only  required  akiH  and  diligaioe  in  tfaar 
execution.  Bac.  abr.  tit  Infaj^oji  B.  And  if  any  conditiini  y*«'^«*^  to  leob  office 
was  not  AilflUed,  it  was  forfeited.  3  Mod.  Rep.,  224. 

It  was  held  in  Barrett «.  Seward,  22  Yt,  176,  [Polin^  J.,  diaaentiD^]  thit,  >» 
infant  might  reoeiye  a  special  deputation  firom  the  sherifl^  under  a  statute  ipTiog  ^ 
the  aheriif  power  to  depute  any  proper  person  to  serve  a  writ,  at  tibe  xiak  of  tiie 
piaintlfl(  4^ 

The  case  was  decided  upgn  the  ground  of  the  sheriff's  liabili^  up^r  the  itiM 
for  all  acts  of  his  special  deputy,  equally  and  to  the  same  extent  that  he  irould  be 
for  the  acts  of  his  general  deputy ;  and  if  such  deputy  was  appointed  at  the  request 
of  the  i^aintiff  in  the  writ,  the  sheriff  would  stfli  be  liable  to  the  defendantt  ud  to 
third  persons,  the  same  as  for  the  acts  of  a  general  depnly.  The  same  moU  vai 
arrived  at  in  Moore  v.  Graves^  4  N.  H.,  408^  and  upon  the  same  groond. 

In  Harvey  9.  Hall,  22  Yt.,  211,  it  was  decided  that^  an  infant  could  not  ^  ^ 
dally  authorized  to  serve  mesne  process,  by  the  magistn^te  signing  the  aame. 

The  case  was  put  upon  the  ground  that,  in  the  case  of  a  special  autboriati0a 
by  a  magistrate,  as  the  infimt  would  not  be  liaUe  to  the  defendant,  for  aay  iojoiy 
he  might  sustain,  either  fi>r  misfeasance,  or  nonfeasance,  for  a  fidse  letun,  ^l 
that  there  would  be  no  principal  to  be  made  liable  in  these  particulars — theiebeiiV 
no  statute  making  the  magistrate  liable,  as  in  the  case  of  a  sheriff. 

(2)  Allen  v.  Sayer,  2  Yern.,  368. 
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oondition  is  annexed  to  the  estate,  a  non-performance  of  this 
condition  will  bar  him  of  a  right  to  the  land  forever,  (a) 

In&nts  are  bound  by  the  statutes  of  limitation,  unless  their 
rights  are  especiallj  saved,  (i)  (1) 

An  isfknt  can  hold  no  judicial  office,  from  a  supposed  want  of 
discretion,  fie  oaa  hold  a  ministerial  office ;  for  this  can  be  exe- 
cuted, by  deputy ;  unless,  for  the  due  performance  of  it^  the  law 
requires  that  an  oath  be  administered  to  the  holder  of  the  office. 
For  this  reason,  an  in&nt  cannot  be  an  attorney.  In  cases  where 
the  office  is  executed  by  deputy,  the  chanceUor,  the  supreme 
guardian  of  all  infants,  appoints  the  deputy,  (c)  In  cases  where 
an  in&nt  may  execute  an  office,  he  is  bound  by  his  official  acts, 
and  liable  for  his  de&ults ;  as  when  an  in&nt  jailer  suffers  an 
escape,  he  is  liable  for  the  escape.  (c2)  (2) 

An  infant  cannot  execute  a  power  over  real  estate,  which  re- 
quires any  discretion ;  but  if  the  special  manner  *  of  p^^^w.^-, 
executing  the  power,  be  pointed  out  in  the  instrument  ^  ^ 
granting  the  power,  so  that  no  room  is  left  for  the  exercise  of 
discietioD,  an  infant  may  execute  it  (e)  But  an  infant  may  exe- 
cute a  general  discretionary  power  over  personal  estate,  if  such 
in£Emt  be  of  sufficient  age  to  bequeath  such  estate  by  will 

(a)Co.  Ut.,  M0.  (b)  Pre.  in  Can..  618;  Gro.  BUx.,  886;  Co.  Lit.,  8. 

(A  Hob.,  CB.  \4  fi  Co..  Ill  ^  ««^M  ^"^ 

(f)  8  Atk.,  W ;  1  Vam.,  806 ;  Pow.  on  Pow. 

a '. 

(1)  8ee  Wych  «.  Bast  India  Oompanji  3  P.  Wma.,  909{  6t  John  t .  Tumes  8 
Vem.,  419;  GriiBn  v.  CMffin»  1  Sch.  &  Let,  363. 

(2)  The  sbfttatefl  of  tiaay  of  the  states  exdtide  aa  iafkat  from  holding^  a  dTfl 
sfltoe;  bat  the  dootrine  of  the  oommoii  law  ia,  no  donht,  oorreotly  stated  in  the 
tozL  See  Bac  Abr.,  tit  Infan^,  and  oases  theio  dted.  The  offloe  of  a  derk  of  the 
peaces  being  merely  mhiisteria],  may  be  held  by  him.  OMSble  #.  Harley,  1  Aloock  ft 
Kam  431.  In  New  York  he  is  faioapable  of  holding  any  dvfl  offloe.  The  People  t . 
Dean,  8  Wend.,  488.  By  the  oommon  law,  also,  he  might  aot  as  executor,  but  this 
right  is  also  taken  away  by  statute  hi  many  of  the  United  States. 

If  he  be  etocted  oonstaUe  and  execute  prooess  as  sadi,  it  wu  held,  that  he  is  a 
trespasser.  Green  •.  Biirke^  28  Wend.,  48. 
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[*264]  ♦  CHAPTER  VIL 

Of  Suing  by  Guardian,  and  whbn  hy  Pboghsdc  Aml  Of  thb 
LiABiLirT  OF  Guardian  and  Pboghkin  Ami  foe  C061&  0? 
Infant  Dbfxndant'b  appba&angb  by  Guardian. 

When  an  action  at  common  law  was  brought  in  &yoT  of  an 
infant,  he  was  obliged  to  sae  by  guardian ;  (a)  and  could  not  sue 
in  any  other  way.  But,  by  the  statutea  of  Westminster,  he  may 
sue  by  his  prochein  ami^  in  certain  cases,  {b)  It  is  contended  by 
some,  that  he  may  sue  by  prochein  ami  in  all  cases ;  but  the 
authorities  teach  a  different  doctrine.  If  it  was  allowable  for  an 
in£eint  to  sue  by  his  prochein  ami  in  all  cases,  he  might  squander 
his  property  in  needless  suits,  in  spite  of  his  guardian ;  (c)  and 
indeed,  it  would  be  wholly  destructiye  of  that  necessary  oontrol 
of  the  guardian  oyer  the  infant,  with  which  the  law  has  invested 
him.  I  apprehend  the  infant  can  never  sue  by  prochein  ottu, 
against  the  mind  of  the  guardian.  The  cases  in  which  an  in&nt 
sues  by  prochein  amij  are  cases  of  necessity.  (1)    When  the 

(a)  Bon.»B,«iO.      (b)  Co.LIt,l»;  Cro.Our.,86w      (fi)  Hut.,»;  Cro.  Ji&,Mk. 

(1)  The  offices  of  guardian  and  prochein  ami  are  entirely  distinct;  and  the  pfiT> 
lege  of  suing  by  prochein  omt^  did  not  exist  before  the  statutea  of  Westm.  1,  &  48, 
and  Westm.  2,  a  16 ;  and  is  given  only  in  cases  of  necessity,  as  where  an  in&Qt  is 
to  sue  his  gpurdian,  or  is  eloigned,  or  where  the  guardian  wiU  not  sue  fbr  him.  In 
all  .except  these  special  cases,  the  suit  should  be  by  guardian,  and  not  byjmKften 
amL  Bac.  Abr.,  tit  Infancy,  E.  In  YeTwoat  it  has  been  held,  that,  ahhooghbe  bat 
a  guardian,  he  may  sue  by  his  next  Mend,  if  the  guardian  do  not  dissent  Tbomas 
9.  Dike,  11  Yt  Bep^  273;  Bobson  v.  Osbom,  13  Texas,  298. 

The  person  named  as  next  firiend,  is  not,  for  any  purpose^  a  party  to  tite  suit 
Brown  v.  Hull,  16  Yt,  673;  and  in  case  of  petition  to  raoate  a  judgment  obtuaed 
by  an  infant^  who  sued  by  his  next  fHend,  the  service  upon  ^  infant  will  be  suffi- 
cient Id.  Upon  the  reversal  of  a  judgment,  obtained  by  an  infant  in  the  name  oT 
his  next  friend,  the  judgment  and  costs  shall  be  against  the  prochein  ami.  Teiger «. 
Stone,  7  Monr.,  189.  In  New  York,  it  appears  that,  the  pfvdbcta  ami  shoukl  be 
appointed  previous  to  the  issuing  of  a  eapiaa,  at  the  suit  of  an  infimt  Fitch  t.  Fitc)i 
18  Wend.,  613;  but  after  plea  pleaded,  a  defendant  cannot  move  to  aet  aside  the 
plaintiff's  prooeedings,  on  the  ground  that  the  suit  is  prosecuced  without  the  ap- 
pointment of  a  prodtein  ami  Fellows  v.  Niver,  18  Wend.,  56^.. 

In  Alabama^  Bother  p.  McOall,  3  Ala.,  449,  leave  of  Court  a«jed  not  oe  obtamed 
to  bring  a  stiit  in  name  of  next  friend.    He  is  but  a  species  u(  aicorney,  who  m»f 
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in&nt  sues  his  guardian,  it  must  be  by  prodhein  ami;  and  also 
when  he  has  no  guardian ;  and  if  his  guardian  be  absent  out  of 
the  country,  and  cannot  appear  for  him ;  and  when  the  guardian 
60  far  countenances  the  suit^  that  he  will  not  forbid  the  infant  to 
sue  hj  prochein  ami:  but  if  the  guardian  will  not  consent  that 
the  suit  should  be  brought^  he  cannot  sue  by  prochein  ami. 
When  an  in&nt  commences  a  suit  otherwise  than  by  guardian 
OT  prochein  ami^  the  defendant  may  plead  his  disability,  (a)  An 
in&nt  wife  may  appear  by  an  attorney,  appointed  by  her  hus- 
band.  The  •  practice  of  suing  by  prochein  ami  is  the 
same  in  Connecticut^  as  in  England.  I  know  it  has  been  ^  -^ 
questioned  by  some,  whether  an  action  could  be  brought  in  those 
states  where  there  is  no  statute  to  warrant  it,  by  prochein  ami. 
The  answer  to  this  objection  is,  that  the  statutes  of  England,  as 
ancient  as  the  statutes  of  Westminster,  which  were  enacted  long 
before  the  emigration  of  our  ancestors  to  this  country,  and  appli- 
cable to  the  circumstances  of  this  country,  have  been  considered, 
with  us,  as  high  authority  as  the  common  law  itself 

The  term  prochein  ami^  means  any  person  who  claims  to  appear 
as  such  for  the  in&nt  And  any  person  may  sue  for  an  infant  in 
bis  name,  without  his  consent ;  but  the  court  before  whom  the 
suit  is  brought,  if  he  be  an  improper  person,  or  has  brought  an 
improper  claim  before  the  court)  will  dismiss  the  suit  (1) 

(a)  %  Bol.,  vert ;  9  Saiind.,  S18. 


proeecute  for  the  infant,  but  con  do  nothing  to  operate  to  his  injury,  and  cannot^ 
therefore,  leleaae  or  compromise  a  suit,  prosecuted  in  behalf  of  a  minor.  He  is 
Admitted  to  proceed,  for  otherwise,  the  infant  might  be  prejudiced  bj  the  neglect^ 
or  refoflal  of  his  guardian.  Isaacs  v.  Boyd,  5  Port,  388;  Hamilton  9.  Foster,  7 
Brevard,  464. 

It  is  held  in  Keeron  v.  Glowrer,  6  Black.,  604,  that,  unless  the  prochein  ami  of 
an  infant  plaintifC;  is  appointed  by  the  Ck>urt,  the  defendant  is  not  obliged  to  plead 
to  the  action,  and  may  have  the  suit  discharged. 

A  judgment  of  nU  dicU  against  an  infant,  is  held  not  to  be  Yoid,  but  erroneous 
White  V.  Alberson,  3  Bey.,  241. 

Upon  a  presentment  against  the  infant  for  a  misdemeanor,  the  infant  has  a  right 
to  appear  and  defend  himself|  in  person,  or  l^  attorney;  and  it  would  be  erroneous 
for  him  to  have  a  guardian  assigned,  and  try  the  cause  on  a  plea  pleaded  by  the 
Soardian.  Word's  Geae,  8  Leigh.,  743. 

(1)  Andrews  v.  Graddock,  Abr.  Eq.,  72.  He  is  answerable  for  the  costs  of  the 
•ait,  and  therefore  brings  it  at  his  peril    A  court  of  chancery  will,  upon  its  own 
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An  opinion  fcrniieiij  preTailed,  tliatAproc&em  ami  mvst  bei 
relatiTe  of  the  infiuxt;  bat  the  law  now  iB^  that  tbis  ib  not  moe^ 
fluy.  1  Atk.,  571.  So,  a  Jtxanger,  asproeheiiaimif  xnaj  demani 
on  behalf  of  an  infimt^  an  aoooant  of  the  gnardiaa  before  die 
in&nt  has  arrived  at  fall  age. 

A  goardian  and  -prochdm  and  are  liable  for  coeto  of  suit,  in 
oaae  the  infimt  fidla  in  the  actk>D,  and  execntioQ  naes  against 
tfaeiD ;  but,  if  their  oondoct  wore  proper  in  bringing  die  sait^  they 
will  be  refanded  dieir  ooBt,  out  of  the  in&nt^  property,  (a)  But 
if  the  suit  weie  brought  wantonly  or  ignorantly,  Aey  must  pay 
the  cost  without  hope  of  reimboiBement.  There  seems  to  be  a 
diversity  of  opinion,  whether  the  suooesBful  defendant  may  not 
deot  to  take  execution  either  against  the  infant,  or  his  gosr- 
dian.  {b)  I  take  it  that  the  better  opinion  is,  that  no  ezecation 
for  coet,  can  issue  against  an  infant  IV>r  cost  came  in  hen  of 
the  oommon  law  amercement  of  the  *  plaintifl^  profibo 
^  ^  damore;  and  the  infiant  could  not  beaubjeet  to  an  atneroe- 
ment ;  and  of  course,  could  not  be  liable  for  its  substitute,  (c)  (1) 
(d)BaB^8W,]jiaa     cNO^i*n-8r;OM-Ott.,iM;B4*oa.Ate.^fla     {s^iLn^n. 


ntidxm,  ot  upon  petition,  direct  a  refereooe  to  aaoertain  wbetiier  a  suit,  prasecated 
for  an  Snfknt  by  prodkein  atmi,  ia  for  the  benefit  of  the  infimt  The  People  «.  Kev 
Yoric,  a  P.t  11  Wend.,  1^4. 

(1)  It  18  said,  in  Bao(n*8  Abridgement  tit  InfiHiagr,  K^  that  tfaeintelii  not  IiiUB 
to  oostB,  but  that  the  iifocftdii  ami  is;  and  if  he  refoae  to  paj  them  on  demand,  tbe 
ooort  wiU  grant  an  attachment  against  him.  The  prodiei^  ami^  being  liiUe  for 
ooetB,  cannot  be  examined  for  the  infant  Hopkins  v.  Neil,  2  Str.,  102&  And  ha 
dedaratiooa  maj  be  giten  In  erHdsnoe  agahiat  the  iafkBt  Blaaghter  v.  TiDm^ 
Barnes,  128.  In  Pirice  v.  Qykes,  1  Bofll,  8T,  it  was  held  that  an  hi&nt  who  pn- 
secated  an  unjust  daim  at  law,  and  thus  oampeUed  tiie  defendant  to  come  mti« 
equity  for  an  injunction  and  relief^  and  who  then  sets  up  an  inequitable  defease 
must  paj  costs. 

Where  the  lull  of  the  infont  is  dismissed  with  costs,  upon  a  fac^  wbicfa,  thoogh 
not  known  when  the  bill  was  filed,  yet  with  due  diligence  mi^t  have  been  known, 
the  jMVcAeia  ohm  wiU  not  be  allowed  costs  out  of  the  infant's  estate.  Fitfce  «. 
Pierce,  9  Yes.,  648. 

Held,  in  OrandeU  v.  Siaid,  11  Met,  288,  that  aocoiding  to  the  statute  wfaidi  pro- 
Tided  that,  *'fai  an  aotioiis  the  party  prevafling  shaU  be  entitied  to  hia  legal  oosta 
against  the  otiker,**  an  infoni  would  be  liable  for  costs  and  oonsequentiy  aj^rpcMi 
omt;  as  such  was  not  liable.  Held,  in  Dahymple  v.  Lamb^  3  Wend,  424  that  tl^^ 
B0xt  fKend  must  be  a  responsible  person.  And  if  an  infont  sue  without  a  proAm 
ami  the  defendant  waiyes  the  irregularis  bj  pleading  to  the  merits.  Fdlows «. 
Niver,  18  Wend.,  563. 
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On  a  bill  filed  by  prochein  and^  aa  infant  pays  na  cost    Tet, 
if  he  oomee  of  age  before  the  suit  is  at  an  end,  and  wUl  proceed, 
he  most  pay  cost;  and  if  the  suit  were  improperly  brought^  he 
has  his  remedy  against  im  proeltein  ami.  2  Pow^  277.    I  appre- 
hend the  practice  in  Connecticut,  is  diffeirent :  the  guardian,  or 
next  Mend,  is  eyeoitiMmy  liable  for  cost,  in  the  same  manner  as 
he  is,  who  givep  bonds  for  the  prosecution  of  a  sml    If  the  in 
fant  prove  unsoicoeasfal,  execution  for  cost  issues  against  him*, 
and  if  it  o^  be  satisfied  out  of  his  property,  this  puts  an  end  to 
any  further  proceedings :  if  it  cannot  be  satisfied  out  of  any  pro- 
perty of  the  izifint's  that  can  be  found,  the  officer  who  holds  the 
executioa  to  cojLlect^  returns  a  non-est^  as  to  the  property  of  the 
io&nt ;  and  thereupon,  the  guardian,  or  oext  firiend,  becomes  lia- 
ble for  the  cost,  on  9i  scire  facias^  founded  on  the  judgment  against 
the  in&nt.    If  the  suit  were  aa  improper  act  in  the  guardian,  and 
the  in&nt  is  obliged  to  pay  cost,  be  has  his  remedy  against  his 
guajrdian.    Both  the  guardian  and  the  next  fiiend  must  be  per- 
mitted to  appear  for  the  in&nt  by  the  courts  and  the  court  will 
inqqire  into  their  qualifioations  to  prosecute  a  «uit :  (a)  diis  arises 
£x>m  the  anxious  solicitude  always  expressed  by  the  law,  for  in- 
gots; that  they  may  not  be  injured  by  an  improvident  guardian, 
or  next  friend.    They  way,  indeed,  commence  suits  without  p6^ 
mission  from  the  court,  but  they  cannot  prosecute  them  without 
permission.    This  is  not  the  law  practised  in  Connecticut,  so  £ur 
as  relates  to  guardians.    No  inquiry  is  made  by  our  courts,  into 
the  qualifications  of  guardians.    Perhaps  they  would,  if  com- 
plaint were  made  by  some  friend  of  the  infant,  that  the  guardian 
was  prosecuting  a  suit  to  the  detriment  of  the  minor.    But  no 
prochein  ami  *  can  appear  before  our  courts,  unless  he  be  r^r^m^ 
regularly  admitted  to  appear.    It  is  said,  tacit  admittance  *■        ■' 
is  sufficient;  if  it  be,  it  destroys  the  whole  effect  of  the  rule. 

Where  an  infent  is  a  joint  executor  with  an  adult^  he  may 
appear  by  attorney  appointed  by  the  adult ;  but  when  he  is  sole 
executor,  he  must  appear  by  guardian,  &c.  {b)  (1)    An  infant 

(a)  1  Stn.,  804;  id., 706;  Lfttch,  989.  (^)  Cro.  Jac., Ml;  1  Vent,  108. 


(1)  Bac  Abr.,  tit  InfSEUicy,  E. 
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defendant  must  always  appear  by  guardian ;  he  can  never  appear 
by  prochdn  ami;  so  is  the  oommon  law,  and  there  is  no  statute 
that  yaries  it  (a)  In  the  case  of  an  infimt  defendant,  or  in  case 
of  an  infimt  plaintiff  an  in&nt  wife  must  appear  by  goardiaiL 
Although  an  infant  plaintiff  is  not  liable  to  cost,  an  in£uit  defend- 
ant is ;  and,  when  judgment  is  had  against  him,  execution  issues 
against  him  for  cost  and  damages,  (i)  When^an  in£Emt  is  sued 
that  has  no  guardian,  no  judgment  can  be  rendered  against  him 
until  the  court  appoint  a  guardian  pro  re  nata;  which  the  court 
is  empowered  to  do.  And  if  the  minor  who  is  sued  have  a 
guardian,  he  must  be  Notified.  In  such  case,  when  the  guardiaa 
is  not  notified,  when  the  writ  issues,  the  suit  will  not  abate;  but 
a  summons  wiU  issue  from  the  court,  notifying  him  of  a»e  suit 
If  the  in&nt  have  a  guardian  before  the  commencement  of  the 
suit,  the  court  may  appoint  a  guardian  od  likm^  provided  the 
guardian  is  out  of  the  reach  of  the  process  of  the  court:  whetha 
superior  or  inferior,  such  court  may  appoint  a  guardian  to  de&id 
in  that  suit  (1) 

If  an  in&nt  have  a  judgment  rendered  against  him,  and  do 
not  appear  by  guardian,  it  is  error;  and  the  judgment  niay  be 
reyersed  by  a  court  coram  nobis,  (c)  If  an  infiint  be  sued,  and 
no  guardian  be  summoned,  and  indeed  he  has  none,  and  judg- 
ment go  by  default)  still  it  is  error.  There  seems  to  be  some 
great  defect  in  the  law ;  for  in  such  cases  the  infiuit  has  only  to 
suffer  a  default,  and  he  effectually  eludes  justice.  And  in  case 
r«9AAi  ^^  uifaut  has  a  guardian,  *  and  the  guardian  will  not 
^  -'  appear,  and  there  is  no  compulsory  process  to  make  hin: 
appear,  yet  the  judgment,  by  de&ult^  is  erroneous.    In  Ood- 

(a)  PiL,  »B,  SBO;  Hob.,  M6;  1  Vent.,  186l 

(6)  Strm.,  1917;  1  BnU.,  ISO;  SBl.  Com., 407;  1  Oo^ 68}  SLar.,  ]M» 

(c)  Cro.  Jac,  MO;  Tel.,  68;  Garth.,  807. 

(1)  Where  the  infimt  is  sued,  and  appears  \tj  attorney,  the  plaintiff  must  oor 
that  the  appearanoe  be  amended,  by  the  substitution  of  a  goardian.  Hindmanh  » 
Chandler,  7  Taunt,  488.  It  is  so  well  established  that)  if  an  infant  defendta 
i^pear  by  attorney,  it  is  error,  that  it  is  deemed  unnecessary  to  dte  any  of  tfai 
numerous  authorities  to  the  point  But  when  judgment  of  nonsuit  is  giren  agaioa 
an  in&nt  plainti£(  it  is  no  ground  of  error  that  he  appeared  hy  attorney.  Bird  t • 
Pegg,  5  Bam.  k  A.,  418. 


'^ 
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necticut)  in  the  latter  case,  it  has  been  determined  that  it  is  not 
error,  if  the  guardian  have  been  summoned,  and  does  not  appear. 
So,  too,  it  seems  as  if  the  law  had  put  it  into  the  power  of  the 
guardian  to  evade  the  law.  By  an  English  statute,  when  an 
in&nt  appears  by  attorney,  and  judgment  passes  for  him  upon 
verdict,  the  judgment  shall  stand,  (a) 

K  an  infant  be  sued  with  others,  and  judgment  be  rendered 
against  them  all,  and  the  in&nt  appear  by  attorney,  the  judgment 
is  DOt  only  erroneous  as  it  respects  the  in&nt,  but  also  as  to  the 
adults,  {b)  As  if  A,  an  infant^  and  B,  an  adult,  be  sued  in  tres- 
pass :  A  appears  by  attorney,  and  both  are  found  guilty :  this  is 
erroueous  as  to  both ;  and  will  be  reversed  in  toto.  It  is  not  very 
easy  to  discover  the  principle  upon  which  this  doctrine  is  founded. 
There  seems  to  be  no  reason  why  judgment  against  the  adult 
should  be  reversed,  because  the  judgment  against  the  infant  was 
erroneous.  All  that  the  law  demands  would  be  answered,  if  the 
judgment  were  reversed  as  to  the  infant  only.  If  the  law  were 
so  that,  betwixt  the  adult  and  the  in&nt,  there  was  any  obliga- 
tion on  the  in&nt  to  pay  his  moiety  of  the  damages,  it  would 
seem  reasonable  that  the  judgment  should  not  stand,  unless  it 
was  against  both.  But  there  is  no  such  obligation.  If  the 
plaintiff  had  sued  the  adult  alone,  and  had  obtained  judgment, 
this  judgment  would  be  valid.  There  is  no  necessity  that  he 
should  sue  the  minor;  and  if  the  judgment  should  be  reversed 
as  to  him,  it  would  be  in  the  same  situation  as  if  the  infant  had 
not  been  sued.  If  the  plaintiff  in  the  judgment  was  obliged  tc 
collect  his  proportion  out  of  both  defendants,  when  a  judgment 
was  against  both,  it  would  seem  reasonable  that  the  judgment 
should  not  stand,  unless  it  was  against  both.  But* this  p^j^aqt 
is  not  the  case :  if  the  judgment  had  been  against  both,  *-  .  -' 
the  plaintiff  in  the  execution  could  have  collected  the  whole  out 
of  the  adult  I^  in  such  case,  the  adult  would  have  any  remedy 
against  the  minor,  by  compelling  him  to  contribute  his  share  of 
the  judgment,  which  he  has  paid,  it  would  seem  reasonable  that 
the  judgment  should  not  stand,  unless  it  was  against  both.  But 
the  law  is  so,  that  if  the  judgment  had  been  against  botli,  and 

(a)  Cro.  Jmc.  441,  580.  (»)  Cro.  J«c,  S87 ;  1  Bol.,  776 ;  8  T  R..  4»V. 
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the  sum  had  been  paid  by  the  adolt^  he  would  not  have  any 
remedy  against  his  partner,  to  have  compelled  him  to  oontribate; 
for  it  was  a  judgment  founded  on  a  tort  I  can  conceive  d  no 
possible  reason,  which,  on  principle,  can  support  the  dedaonof 
the  English  couits.  In  Coofnecticut)  such  judgment  iff  enoneons 
only  as  it  respects  the  in&nt  I^  in  a  case  dnmmstanced  88  the 
above,  several  damages  had  been  assessed  against  tfae  adult  and 
minor,  each  one  thousand  dollam,  the  judgment  against  the  minor 
alone  would  be  subject  to  a  reversal ;  for,  in  that  case,  the  plain- 
tiff could  release  the  dami^^  against  &e  itifimt,  and  take  ont 
execution  only  against  the  adult  (a) 


[*270]  ♦  CHAPTER  Vin. 

Of  Ohildbbn,  as  LsamMATS  and  luLBermcAXB.  Of  thb  Hodsbi 

RULB  OF  DXTEBMININO  WHO  WBBE  LsornMATB,  Aim  WHO  NOT. 

Of  thb  bffbct  of  an  Intebmabbiaob  of  a  Fathbb  or  i 
Child,  and  thb  Mothbb  of  thb  sakb  Child,  wmcH  Child 

WAS    iLLBOmMATB.      OF  THB    DISABILmBa    UNDXB  WHlOB  AH 

Illboitdcatv  Pbbson  i;abob&  Of  thb  Plagk  of  S^Brraaaaet 
OF  AN  Illbgitimatb  Child.  Of  thb  Liabujett  of  thb  VmA* 
tttb  Fathbb  to  assist  in  suPFOBaiNO  AvIuUBomMATB  Cwojii 

AND  OF  THB  PbOOBBDINGSi  TO  OOOIPBL  A  FBBFOBIIANGB  OF  VBJB 
DUTY%      Of  thb  LlABUlTT  OF  THB  PUTATIVB  FaTHBB  TO  SAVS 

thb  town  ob  parish  from  bbing  uablb  to  supfobt  such 
Child,  if  it  should  bveb  bbcomb  a  PaupiOu    Of  tbx  Pbo- 

CBISDINGe  AT  LaW  TO  ATTAIN  THIS  ObjBCT. 

Childhek  are  legitimate,  or  illegitimate,  (a) 
A  legitimate  child  is  defined  to  bo  one  bolm  in  lawfa 
wedlock,  or  iu  a  competent  time  afterwards.  An  illegiti- 
mate child  is  defined  to  be  one  bom  out'  of  lawful  wedlock. 
Neither  of  the  above  definitions*  are  accurate;  for  a  child 
may  be  born  in  wedlock,  and  yet  be  illegitimate;  as  a  child 

(0)  Bar.,  SOU:  Str.,  180, 808.  (»)  CO.  Lit,  Ml 
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bom  when  the  husband  could  not  have  had  aocefis  to  the  wife, 
in  a  competent  time  previous  to  the  birth  of  the  child ;  and  a 
child  might  have  been  begotten  out  of  wedlock,  and  then  the 
parents  have  married,  and  the  £EUher  have  died  before  the  birth 
of  the  child,  such  child  would  not  have  been  b^otten  or  bom 
in  wedlock ;  and  jet  it  would  have  been  legitimate. 

It  was  always  admitted,,  that  it  was  possible  that  a  child  bom 
in  wedlock,  might  be  illegitimate..  It  was  admitted,  *  in 
case  there  was  no  aocess  of  the  husband,  and  also,  where  '-  -' 
the  husband  is  impotent.  But  the  only  allowable  method  of 
showing  want  of  access,  rendered  it  almosfe  impossible  to  prove 
iUegitimacy  from  that  source.  J£  it  could  be  shown  that  the 
hnsband  was  not  within  the  four  seas,  from  the  conception  of 
the  child,  to  its  birth,  it  was  proof  of  illegitimacy :  But  no  othes 
evidence  was  admissible:;  not  even  if  it  could  be  proved  that  the 
husband  had  been  confined  in  a  dungeon,  for  years  before  ther 
birth  of  the  child,  and  had  never  seen  any  person  but  the  jailer.. 
The  court  could  not  admit  this  evidence,  as. a  proof  of  no  aocesa 
to  the  wife ;  and,  in  case  of  not  having  been  intrn^  quatuor  maaia^ 
he  must  have  been  absent,  not  only  at  the  time  of  conception, 
but  during  the  whole  time  of  pregnancy :  for,  if  the  husband  had 
been  absent,  beyond  sea,  for  five  years,  and  had  returned  only 
one  day  before  the  birth  of  the  child,  such  child  would  hava 
been  legitimate ;  and  the  r^le  was,  if  a  nuux  should  have  been 
absent  fix>m  England  ever  so  many  yeaiB^  and  on  his  retam' 
should  marry,  and  his  wife  the  next  day  should  have  a  child, 
such  child  would  be  legitimate,  (a) 

These  rules^  so  opposed  to  common  sense,  and  the  rules  of 
evidence  in  other  cases  are  now  abolished ;  and  illegitimacy  is 
now  proved  as  any  other  fact  is  proved.  The  question  of  access 
is  left  to  the  jury,  under  all  the  circumstances  attending  the  case. 
Every  proof  of  this  kind  is  admitted  in  the  mass  of  evidence, 
viz.,  that  the  mother  has  cohabited  with  other  men  beside  her 
husband,  and  has  called  the  child  by  the  name  of  her  paramour, 
and  the  like.  (&)  The  issue  of  a  marriage,  null  ab  inido,  are 
illegitimate;  as  where  the  husband  has  another  wife  living;  as  in 

(a)SCo..  96;  SStr.,  MQ;  BaUL,  ISO,  m;  Oftrth..  m;  C0.LIK  9M;  L.  Kay**  806 
(ft)4T  It,  880 ;  Cowp.,  OOi. 
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England,  where  there  has  been  a  divorce,  a  vinculo  matrimonii^  on 
account  of  the  canonical  disabilities  of  oonsanguinitj  and  afiBnitj. 

r*9791  ^^  ^  ^^^^  indeed,  that  such  issue  is  not  bastardized,  antil 
^  -'a  divorce  has  taken  place;  *  for,  if  one  of  the  parties  die, 
either  husband  or  wife,  before  there  has  been  a  divorce,  no 
inquiry  can  be  made  with  respect  to  the  validity  of  the  marri- 
age, (a)  In  Connecticut)  a  marriage  within  the  Levitical  d^ree 
(except  a  marriage  with  the  sister  of  a  former  wife,  which  is 
lawful  bj  litatute)  is  null  and  void;  and,  of  course,  no  divorce 
is  necessary ;  for,  in  such  case,  there  is  no  marriage,  and  the 
issue  are  bastards.  (1) 

The  wife  is  not  an  admissible  witness  to  prove  that  her  hus- 
band has  had  no  access  to  her:  she  is  rejected,  on  principles  of 
morality:  it  is  considered  to  be  contra  banos  mares,  {b)  She, 
however,  is  admissible  to  prove  her  incontinency.  (2)  Both 
husband  and  wife  are  witnesses  to  prove  the  fact  of  marriage, 
and  the  time  when,  and  also  the  time  of  the  child's  birth;  which 
may  be  conclusive  evidence  as  to  the  child's  illegitimacy ;  for,  if 

(^Oo.  Lit,  986; in  Com.,  186, 440, 4B6.  (d)  Cowp.,  QM ;  B. N.  P., Ul 


(1)  The  strictnesB  of  the  old  rale,  that  legitimacy  depended  entirely  and  ooodn- 
■irely  upon  the  fact  of  the  husband  being  if\fra  quaiuar  mariOf  was  fiist  relaxed  io 
the  case  of  PendreU  v.  PendrelVStrange's  Bep^  929,  and  since  that  time  the  foOov 
ing  rale  has  obtained,  co-extensiye  with  tiie  common  law ;  that  where  it  dearl j  ap- 
pears to  the  jury  that  the  husband  could  not  have  been  the  father  of  the  duld,  it  is 
a  bastard,  though  born,  or  begotten  and  born,  during  marriagei  Eez  v.  LufB^  8 
East,  193;  Heard  v.  Heard,  1  Sim.  k  Stu.,  150;  1  Turner  k  Russell,  138,  S.C.; 
Cross  9.  Gross,  3  Paige's  Bep.,  139;  Oommonwealth  v.  Wents,  1  Ashmead's  Bep^ 
269;  Oommonwealth  v.  Shepherd,  6  Binn.,  286;  Bury  v.  Philpot^  2  Myhie  AKeoe, 
349. 

Children  bora  out  of  wedlock  are  legitimatized  by  the  subsequent  marriage  of  the 
parents,  in  Texas  and  Minnesota.  Oldham  and  White's  Digest^  Laws  of  Texas,  ^ 
316,  sec.  1415,  Act  of  1848;  Minnesota  Statutes,  1849,  1858,  p.  462,  sea  18.  And 
in  Texas,  "the  issue,  in  marriage  deemed  null  in  law,  shdl  nevertheless  be  legiti- 
mate. Act  of  1848,  as  above. 

(2)  In  Pennsylvania,  she  is  admitted  to  prove  the  criminal  oonnectioa  with  her, 
on  an  indictment  for  foraication  and  bastardy,  but  not  to  prove  the  nen-aocess  of 
her  husband.  Ooomionwealth  9.  Shepherd,  6  Bimt,  283 ;  and  see  Bex  v.  LoiBe,  8 
East,  202 ;  Bex  v,  Lubbenham,  4  Term  B.,  254;  Bex  v.  Kea.  11  Bast,  132. 

And  the  mother  of  a  chQd  bora  in  wedlock,  bat  begotten  before,  is  incompeteDt 
to  prove  that  the  child  was  not  begotten  by  the  man  who  afterwards  becanM  hy 
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the  child  were  bom  before  marriage,  it  is  a  bastard.  (1)  The 
declaration  of  either  of  the  parents,  respecting  the  legitimacy  or 
illegitimacy  of  their  children,  may  be  given  in  evidence  after 
their  death;  but  not  whilst  they  are  living.  So,  likewise,  their 
evidence,  given  on  a  bill  in  chancery,  between  third  persons,  in 
which  they  stated  any  jGEU^t  that  proves  the  illegitimacy  of  their 
child,  is  good  evidence  after  their  death,  (a)  So,  too,  common 
reputation,  inscriptions  on  tomb-stones,  family  registers,  are 
good  evidence  of  marriages,  births  and  deaths,  and  where  these 
events  take  place.  (&)  Where  there  has  been  a  divorce,  a  mensa 
ei  thorOj  and  a  child  is  begotten,  and  bom  after  the  divorce,  the 
presumption  is,  that  it  is  ^  bastard;  for  the  law  will  suppose, 
unless  there  is  evidence  to  the  contrary,  that  the  decree  of  the 
court,  by  which  the  parties  have  been  divorced,  has  been  obeyed. 
(2)  But  this  presumption  may  be  rebutted,  by  showing  a  con- 
nection betwixt  the  husband  and  wife ;  but  if,  after  a  voluntary 
separation,  a  child  be  begotten  and  born,  the  presumption  is,, 
that  the  *  child  is  legitimate.  But  this  presumption  may  p^j^-Q^ 
be  rebutted  also,  (c)  It  may  be  good  policy  thus  tode-^  ■' 
termine,  that  obstacles  may  be  thrown  in  the  way  of  voluntary 

(4)Oowp.,OI5.  C»)  Cowp.,  404. 

(^4T.  Sep.,  8S6;  Salk.,  138 ;  7  Co.,  IS,  IflL;  Str.,  «6. 

hasband  before  the  birth  of  the  ohfld,  in  the  absenoe  of  other  proof  of  non-aocesa.. 
Dennuon  v.  Page,  29  Penn.,  420.    The  mother  of  an  alleged  bastard,  who  is  a: 
married  woman,  and  whose  husband  was  living  at  the  time  of  the  alleged  illicit  in- 
terooone  and  the  birth  of  the  child,  although  she  is,  from  the  necessity  of  the  case, 
a  competent  witness  to  prove  the  illicit  intercourse,  and  to  prove  who  is  in  fact  the- 
father  of  ihe  diild,  is  not  competent,  as  a  witness,  to  establish  the  non-access  of 
the  husband ;  nor  his  absence  from  the  state ;  nor  any  other  fact  which  may  be 
proved  by  other  testimony.  People  v.  Ontario,  16  Barb.,  286. 

Where  the  legitimacy  of  a  person  is  in  question,  the  declarations  of  his  mother 
are  admissible  after  her  death,  being  connected  with  a  question  of  pedigree ;  if  not 
made  pott  Utmn  motenk  OaqjoUe  v.  Ferrie,  26  Barb.,  177.  Affirmed,  23  N.  Y. 
Bep.,  90. 

(1)  Staikie's  Bv.,  P.  4^  223 ;  Lomaz  v,  Lomaz,  coramf  Lord  Habdwigeb  there  cited. 

(2)  I  Salk.,  123.  And  where,  after  a  divorce,  a  vinculo^  the  parties  again  inter- 
marry, the  issue  of  the  marriage  are  said  to  be  unlawAiL  Inh.  of  West  Cambridge 
f.  IdL  of  Lexington,  1  Pidc  Rep.,  606;  Inh.  of  Medway  v.  Inh.  of  Needham,  16' 
Mass.  Bep.,  167. 
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aeparationfi ;  bat  this  presumption,  it  seems  to  me,  does  mA 
rest  on  any  probability  of  the  &ol  In  most  coontries  in  Eiut)p6 
th«  dril  law  respeoitiiig  legttimaoj  of  ohildreti,  has  been  adopted; 
and,  by  that  law,  if  a  child  be  begotten  and  bom  befi»e  nuirri- 
age,  if  the  parents  afterwards  intermarry,  the  child  is  legitimate. 
Bat  by  the  Bngikh  kw,  and  by  our  law,  sadi  child,  notwith- 
standing  the  marriage,  is  a  bastard,  (a)  (I)  If  tbe  birA  of  die 
child  be  after  the  marriage,  although  it  was  begotten  before,  jet 
it  is  legitimate.  Ka  child  be  born  after  the  marriage  is  dissolved 
by  the  death  of  the  husband,  the  rule  is,  if  it  be  bom  after  the 
usual  time  of  gestation,  it  is  a  bastard,  (f)  This  time  has  beea 
usually  deemed  to  be  forty  weeks ;  but  circumstances  may  attend 
the  case,  which  will  oany  it,  in  some  luMmoes,  bqrond  that 
time.  (2)  Whether  these  oircumfitaaces  have  existed  in  tnj 
particular  case,  will  be  learnt  by  the  coutt  from  gendemen  of 
the  medical  fitculty.  (c)  That  it  should  be  a  universal  roH 
ihat  if  the  child  be  bom  within  the  forty  weeks,  it  is  legitjmate, 
is  not  leasonable.  In  case  of  sudden  death,  when  the  hoshiDd 
dies  in  full  healtli,  the  conclusion  is  just;  but  it  often  happess 
that  the  husband  is  rendered  imbecile  by  siokiMss  «  long  time 
before  his  death.  I  should  suppose  that  any  circumstttioe  of 
this  kind  might  be  given  in  evidence  to  evince  the  illegitimacj 
of  the  child. 

It  has  been  frequently  laid  down  in  the  elementary  writers, 
that  if  the  time  when  a  child  is  born,  be  more  than  forty  weeb 
after  the  death  of  the  hu^and,  such  child  is  ilk^timateL  See  Qu" 
grave's  Kotes,  Go.  Lit,  129,  from  which  it  satisfactorily  appesn, 

(a)  0  Co.,  65 ;  im.  Com.  464,408,         (ft)  Cro.  lae^  511.  (e)  Oo.  Lit,  flS. 


(1)  In  Vermont,  it  isdedared  by  statute,  that,  where  the  parenta  of  an  iDegitimaa 
diild  shall  intermarry,  after  the  birth  of  sach  child,  it  shall,  if  ncogoiseA  hf  tbe 
fSAther  as  bis  child,  be  oonddered  legitimate,  and  be  capable  of  inheritiB;.  Bef . 
Stat  Tt,  1839,  p.  292. 

A  child  bom  out  of  wedlock,  and  legitimate  by  the  law  of  another  stala,  is  as 
'Uwreby  rendeied  capable  of  fnlieritfaig  land  in  Pentuif IvanSa.  6mi&  «.  iWi 
Adm^rs,  34Penn.,  126.  In  New  York,  a  bastard  can  inherit  real  and  peiaooal  pn* 
per^  Arom  his  mother,  hi  default  of  lawfUl  issue,  as  if  Ic^ptimatei  3  B.  &,  6tfa  ed, 
p.  43,  aea  20. 

(2)  The  dvil  law,  and  the  code  €iv%l^  fixed  the  three  hundratfa  day  «b  the 
'im^tui  geataUanii,    Dig.,  38,  18,  P.  11{  Code  Civil,  art  312. 
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that  the  time  of  pregnancy  may,  in  some  cases,  be  of  longer  dura- 
tion *  than  forty  weeks ;  although  such  greater  duration  r^o^^i 
affords  strong  presumption  against  the  legitimacy  of  the 
child. 

When  a  wife  marries  immediately  after  the  death  of  the  hus- 
band, and  has  a  child  bom,  so  that,  by  the  rule,  it  might  be  the 
child  of  either  husband ;  it  is  said,  that  the  child,  when  of  age, 
may  elect  which  husband  he  chooses  for  a  &ther :  (a)  but  evi- 
dence may  always  be  adduced  to  show  which  of  them  was  pro- 
bably his  fisrther.  Such  an  extraordinary  case  can  very  seldom 
happen.  There  is  in  the  English  law,  a  yery  singular  doctrine 
on  this  subject  of  illegitimacy.  It  is  the  case  of  bastard  eigne, 
and  muUer  puisne,  i.  e.  when  the  parents  have  a  child  bom 
before  wedlock,  and  one  after.  (J)  The  former  is  called  bastard 
eigne,  and  the  latter,  mulier  puisne.  K  the  bastard  eigne  should 
enter  on  the  real  estate  of  the  deceased  fieither,  and  continue  seised 
until  his  death,  and  the  estate  should  descend  to  his  issue; 
the  muUer  puisne,  or  his  issue,  can  never  call  in  question  the 
legitimacy  of  the  bastard  eigne, 

A  bastard  cannot  inherit  to  any  person ;  (c)  (1)  and  for  this 
purpose,  he  is  considered  as  not  related  to  any  person.  He  is 
sdd  to  be  JUius  nvMus,  and  having  no  inheritable  blood.  This 
doctrine  cannot  be  founded  on  the  supposed  uncertainty  of  the 
&ther,  for  the  law  is  the  same,  when  the  &ther  acknowledges 
him  to  be  his  son,  or  intermarries  with  the  mother,  which  ftir- 
nishes  the  strongest  evidence  that  he  is  his  child.  But  he  can 
no  more  inherit  to  his  mother,  than  to  his  fiither ;  and,  in  that 
case,  there  is  no  uncertainty.  I  apprehend  this  rule  to  be  partly 
founded  in  that  anxiety  which  the  law  every  where  exhibits,  to 
secure  domestic  tranquillity,  and  partly  in  policy,  to  discourage 
illicit  commerce  betwixt  the  sexes.  If  a  bastard  might  inherit 
either  to  his  &ther  or  his  mother,  where  they  had  married,  and 
had  a  £Bimily  of  children,  it  might  be  a  great  source  of  domestic 
uneasiness.  Sarah  *  was  not  willing  that  Ishmael  should  r^o^e-i 
inherit  with  Isaac;  but  in  cases  where  the  mother  does 

(a()lBM.,«l.  (»)Oo.LU.,M4;aLftW.«410{lBoU.,0M. 

(<0  Cftrtb.,  865;  Ld.  B&y,  68 

(1)  Sm  note  to  page  402,  asOe, 
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not  marry ;  and  where  the  parents  intermarry,  this  reason  ceases-, 
and  yet  such  persons  cannot  inherit  upon  principles  of  policy; 
(a)  neither  can  any  person  inherit  to  him,  except  his  issue. 

This  is  the  necessary  consequence  of  the  maxim,  that  he  is 
pl&UA  niifitt£« ;  for  all  other  kindred  but  his  children  must  be 
traced  through  a  common  ancestor  to  him  and  the  relations.  Bat 
he  has  no  ancestor :  he,  therefore,  can  have  no  relatives  in  the 
ascending,,  or  collateral  line ;  and  if  he  should  die  intestate,  with- 
out any  issue,  no  person  could  lay  claim  to  his  estate;  It  has 
been  contended  in  the  State  of  Connecticut|  that  whatever  rea- 
sons might  exist  in  fistvor  of  the  law,  as  laid  down  in  cases  in  gen- 
eral, that  none  existed  why  a  mother  of  an  iU^timate  child 
might  not  inherit  the  estate  of  such  child,  who  died  intestate,  and 
without  issue.  But  it  has  been  determined  by  the  superior  coait 
Ihat  she  cannot  inherit;  and  this  judgment  was  affirmed  by  the 
supreme  court  of  errors.  (1) 

(a)  1  Bl.  Com.,  400. 

(1)  In  Vermont,  by  the  Reyiaed  Statutes  of  1839,  it  ia  ezpresslj  providad  that 
illegitimate  ohildien  ahall  inherit  the  estates  of  their  mothers,  and  mocfaen  tbe 
eatatos  of  their  iUegxtimates.  Bev.  Stat  Vt,  p.  292.  In  New  York,  "in  eaaeof  tbe 
death  without  descendantSi  of  an  intestate  wlio  shall  have  been  Qlegitunate,  tba 
inheritance  shall  descend  to  his  mother ;  if  she  be  dead,  it  shall  dewend  to  the  relft- 
tiyea  of  the  intestate  on  the  part  of  the  mother,  as  if  the  intestate  had  been  legiti- 
mate." And  by  the  aot  of  1866,  eh.  547,  '*  illegitimate  children,  in  default  of  Uw- 
fUl  issue,  may  inherit  real  and  personal  property  fbom  their  mother,  as  if  l^tinute : 
but  nothing  in  this  act  shall  affect  any  right  or  title  in  or  to  any  retl  or  peraoiu^ 
property  already  vested  hi  the  lawftd  hevs  of  any  person  heretofore  deceasei'' 
See  3  R.  8.,  6th  ed.,  pp.  42, 43,  sees.  14,  20.  In  Texas,  an  illegitimato  "shall  inbent 
flrom  his  mother,  and  be  entitled  to  distributive  shares  of  the  personal  estate  of  acf 
of  their  kindred  on  the  part  of  the  mother,  as  if  legitimate."  Oldham  and  White  9 
Dig.  Laws  of  Texas,  p.  101,  art  364. 

In  Wisconsin  *'  eyery  illegitimate  child  shall  be  considered  as  an  hair  of  the  per- 
son who  shall,  in  writing,  signed  in  the  presence  of  a  competent  witness,  bare 
acknowledged  himself  to  be  the  &ther  of  such  child,  and  shall  in  all  caaea  be  ooo- 
sidered  the  heir  of  his  mother,  and  shall  inherit  his  or  her  estate,  in  wh<de  or  ia 
part,  as  the  case  mi^be»  iikthe  same  manner  as  if  he  had  been  bom  in  Uwfiilved- 
lock.  R.  S.,  Wis.,  1868,  p.  666,  sec.  2.  In  ICaasaohttaetts  it  is  held,  tiiat  neither 
the  mother,  nor  her  relatione  can  inherit  a  baatard'a  estate.  Godey  v.  Dewej.  ^ 
Pick.,  93.  According  to  a  writer  of  high  authority,  illegitimates  can  inherit  tb« 
estates  of  their  mothers,  and  mothers  the  estates  of  their  illegitimates,  in  CooDflC- 
ticut,  Virginia,  Ohio,  Indiana^  Missouri,  Illinois,  Tennessee^  North  Carolina  «iKi 
Georgia.  2  Kent's  Com.,  212. 
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An  illegitimate  cliild  can  purchase  by  his  acquired  name ;  but 
can  take  Dothing,  unless  by  that  name  which  he  has  acquired  by 
reputation :  By  that  he  can  be  grantee,  or  devisee,  (a)  K  an 
estate  be  devised  to  the  eldest  son  of  J.  S.  and  he  has  a  bastard 
son,  who  is  his  eldest  son,  he  cannot  take;  neither  could  he  take, 
if  J.  S.  had  no  other  son,  if  it  had  been  devised  to  him  by  aname 
that  he  had  acquired  by  reputation,  with  additional  designation 
of  the  son  of  J.  S. :  it  would  not  have  prevented  the  devise  from 
taking  effect  A  bastard  cannot  take  by  the  designation  of  child 
or  issue  of  such  a  person.  (J>)  If  a  contingent  remainder  be  lim- 
ited to  the  eldest  son  of  J.  S.,  legitimate  or  illegitimate,  J.  S.  hav- 
ing no  legitimate  son,  yet  a  bastard,  though  the  eldest  son,  can- 
not take;  for  the  remainder-man,  in  such  case,  must  take  at  his 
birth ;  (c)  and  at  that  time,  he  has  not  acquired  the  reputation  of 
the  *  son  of  J.  S.  This  cannot  be  obtained  but  by  the  r^Mnai 
continuance  of  time. 

It  is  said,  that  such  a  limitation,  to  the  eldest  son  of  a  woman, 
is  good;  for  that^  at  the  birth,  he  acquires  a  reputation  of  being 
her  son.  But  such  limitation  of  a  contingent  remainder,  must  be 
fotentia  propinqua ;  whereas  the  possibility  of  a  woman's  hav- 
ing a  bastard,  is  poteniia  remotissima.  The  opinions  in  the  books 
differ;  but  I  apprehend  the  rule  alluded  to  is  decisive  of  the 
question.  In  opposition  to  this  doctrine,  we  find  it  laid  down 
in  Moore,  10,  that  a  devise,  by  mother  or  &ther,  to  his  or  hex 
children,  of  goods,  will  entitle  bastard  children  to  take.  I  can- 
not conceive  that  this  idea  is  admissible  by  the  common  law.  It 
is  not  strange,  that,  in  bequests  of  personal  property,  which  fall 
within  the  jurisdiction  of  the  ecclesiastical  courts,  we  should  find 
an  inclination  to  adopt  the  rules  of  the  civil  law,  for  which  they 
always  have  had  a  predilection :  but  I  discover  no  inclination  in 
the  courts  of  common  law,  to  vary  from  the  maxim,  that  a  bas- 
tard is  Jiliua  nuUiuSy  and  all  its  necessary  consequences,  {d)  This 
maxim  is  the  foundation  of  the  rule,  that  the  place  of  tJie  birth 
of  a  bastard,  is  the  place  of  his  settlement  In  other  cases,  the 
settlement  of  the  &ther,  and,  as  the  case  may  be,  the  settlement  of 
the  mother,  is  the  settlement  of  their  children ;  for,  in  the  view 

(a)  Co.  Lit.,  8;  Pow  or.  Der.,  818, 888.  (ft)  Co.  lit.,  8 ;  6  Co.,  eS. 

M0o.Llt.,8;Cro.Bi.,ffn);  lPow.,0».  (d)  Aitt.,  4» ;  1  BL  Com.,  801, 4S1. 
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of  the  law,  sadb  child  has  neither  fiither  nor  mother,  from  whon 
there  can  be  any  deiiTatiTe  setdemeiit. 

In  Connecticut^  the  Superior  Goixrt  has  decided  that  the  aei- 
dement  of  the  mother  is  the  settlement  of  the  ill^tiisate  diikl 
To  the  o(»mnon-law  role  there  are  exeeptiona  If  the  mother  be 
sent  firom  one  parish  to  another  to  a  jail,  which  is  is  another 
parish^  and  there  aoi  iUegitimate  ckild  is  bora  of  her  bodj,  ibe 
child's  settlement  will  be  in  the  pariah  from  which  the  mother 
r*97n  ^^*  ^^^  (^)  ^  ^^7  fraud  be  practised  bj  a  parish,  is 
^  ^  sending  a  w<Haaa  pregnant  with  a  bastard  child  'miotso- 
ther  parish,  or  procuring  her  to  go  there,  that  her  ohildrea  maj 
be  bom  in  another  parish,  sueh  child,  wheu  bom,  is  settled  in 
the  parish  firom  which  the  mothm*  was  seat  If  a  woman  hire 
a  bastard  child  bom  in  a  parish,  uuder  sud)  oircumstanoeBasfill 
under  the  description  of  a  trayeling  beggar,  she  may  he  Appre- 
hended and  sent  back  to  her  place  of  settlement,  and  that  shall 
be  the  settlement  of  such  child ;  but  if  she  was  settled  in  one 
parish,  and  residing  in  another  bona  fide^  and  there  has  a  bastaid 
child,  the  place  in  which  the  child  was  bom  is  the  place  of  its 
settlement  Whilst  a  pauper  ill^timate  child  is,  during  in&DCjt 
with  its  mother  for  nurture,  in  a  parish  where  it  was  not  bora,  it 
must  be  supported  where  it  was  bora.  Doug.,  7.  Themasmso 
often  alluded  to  does  not  hold  in  cases  of  marriagee  within  the 
Levitical  degrees,  and  also  in  those  cases  where  the  consent  of 
parents  is  neoessarj  to  contract  marriages.  It  seems  thecoDseot 
of  the  mother  of  an  illegitimato  child  is  necessary.  Thesabjeot 
of  marriage  has  alwajs  been  yeiy  much  under  the  o(»tiol  of 
the  ecclesiastiGal  courts,  who  are  governed  by  the  i»rinciples  of  ^ 
civil  law,  whence  this  doctrine  has  been  transplanted  into 
English  system  of  jurispmdence.  (1) 

(a)  1  n.  Cob.,  «S  ;  SaO^,  IXt 

(1)  In  YennoQt^  under  tbe  ttatuto  of  1801,  an  iUogitimato oliild,  tiTiog inatofi 
other  iMa  the  place  of  its  birth,  with  its  mother,  until  four  years  of  ^e,  did  sot 
gain  a  settlement  by  residence,  though  not  warned  out  Manchester  v.  ^)riD(^«I<^ 
15  Vt  Rep^  332.  But  now,  by  the  statute  of  1839,  illegitimate  chfldpen  ibUov 
and  have  the  place  of  settlement  of  their  mother.  In  Pennaylvaniis  it  mobs  tfatf 
a  bastard's  settlement  is  at  the  place  of  his  birth,  except  when  the  moUier  '^^ 
moved  from  one  place  to  another,  by  collusion;  or  when  the  child  is  bom peodinf 
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In  England,  the  patative  &ther,  and  the  mother,  by'oertain 
stotatea,  are  bound  to  maintain  the  illegitimate  child:  oompal* 
aorj  means  are  adopted  against  them  both.  See  the  statutes  of 
Elizabeth  and  Gteorge  ZI  on  this  subject  The  mother,  in  that 
country,  has  no  power  to  compel  the  father  to  sapport  the  child ; 
bat  this  is  done  bj  the  parish  oflicer.  In  CSonneeticut,  a  statute 
puts  it  into  the  power  of  the  mother  to  compel  the  father  to  assist 
her  in  maintaining  the  child.  This  is  effected  by  *  a  suit 
founded  upon  that  statute,  which  ia  sui  generis.  The^  -* 
principle  on  which  it  prooeeds  is,  to  compel  both  parents  to  sup* 
port  the  child  equally ;  and  the  judgment  of  the  court,  assessing 
a  sum  against  the  putative  father,  is  in  conformity  to  that.  idea. 
The  support  furnished  by  the  &ther  is  for  four  years,  and  one- 
half  o£  the  childbed  expenses.  When  a  woman  is  pregnant 
with  a  child  which  will  be  a  bastard  when  bom,  she  presents  a 
complaint  to  some  magistrate,  in  which  she  charges  some  person, 
on  oath,  with  being  the  father  of  the  child :  on  this  a  warrant 
iasaea,  as  in  criminal  cases,  to  bring  such  person  before  the 
magistrate  forthwith,  to  be  examined  respecting  the  aforesaid 
charge.  The  object  of  the  suit  is  wholly  civil ;  but  the  proceed- 
ings are  altogether  in  a  criminal  dress.  The  magistrate  proceeds 
to  an  inquiry  into  the  fieusts;  and  if  he  judges  that  there  was  no 
ground  for  the  complaint,  he  dismisses  the  person  charged*  If 
he  believe  that  the  putative  father  ought  to  be  tried,  he  binds 
him  over  to  the  county  court  of  the  county  in  which  the  com- 
plainant lives;  which  court  has  final  jurisdiction  in  the  casa  (1) 

an  order  of  remoyal  appealed  fh>m ;  or  while  the  mother  is  in  actual  custody  of  the 
law.  Philadelphia  v.  Bristol,  S  Serg.  A  Bawle,  595.  In  ICassaohusetts,  also,  they 
foOow  and  have  the  settiament  of  the  mother.  Ohelaaa  a  Maiden,  4  Mass.  Rap^ 
131;  Petersham  «.  Dana,  12  id.,  429;  Andover  v.  Oanton,  13  id.,  547;  Newton  v. 
Bwintree,  14  id.,  882. 

And  so  in  New  York  eveiy  bastard  is  deemed  to  be  settled  in  the  town  or  (Atj  of 
the  last  legal  settlement  of  its  mother.  Caa^oharie  v.  Johnstown,  17  John.,  4L 
And  where  the  mother  has  no  legal  settlement,  the  child  must  be  acyudged  to  be 
Mttled  where  it  is  bom.  Wjnooop  v.  Oyerseers  of  New  York,  8  John.,  16. 

(1)  A  decision  of  the  justioes,  that  the  person  charged  is  not  the  father  of  the 
child,  is  oonclusiTe,  and  no  appeal  lies  by  the  overseers  of  the  poor,  and  no  new 
P^weedings  can  be  had  agamst  him.  People  v.  Thompson,  19  Wend.,  154. 
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The  m&gistrate  has  qo  right  to  decide  the  point  betwixt  the  par- 
ties, but  is  a  court  of  inquiry,  like  a  grand  jury.  At  the  trial 
of  the  case,  both  at  the  time  of  inquiry  before  the  magistrate, 
and  on  the  trial  before  the  courts  the  complainant  is  a  witness 
from  necessity,  although  she  is  interested  in  the  events  of  tbe 
prosecution.  The  testimony  of  the  complainant  is  Dot  eonda- 
sive ;  but  it  turns  the  burden  of  disproving  the  charge  upon  tk 
defendant,  which  he  may  do  by  any  kind  of  evidence  that  would 
be  admissible  in  other  cases.  The  process,  it  has  been  observed, 
is  criminal ;  yet  depositions  which^  by  the  law  of  Gonnecticat, 
are  admissible  in  civil  cases,  but  not  in  criminal,  are  admissible 
in  trials  of  this  kind.  From  the  language  of  our  statute  (which 
see),  it  would* be  natural  to  conclude  that  the  oomplaiot 
^  ^  before  the  magistrate  ought  to-be  made  before  the  birth 
of  the  child ;  but  it  has  been  settled  by  the  court  that  a  com- 
plaint may  be  made  after  t^e  birth.  (1)  This  gives  the  com- 
plainant, who  may  be  at  a  loss  who  was  the  £sktber  of  the  child, 
an  opportunity  to  make  her  charge  with  more  precision  than  if 
she  were  obliged  to  complain  before  the  birth ;  an  adyaBtage 
given  her,  that  the  statutes  never  contemplated.  By  the  statute, 
it  is  an  indispensable  requisite,  to  entitle  her  to  any  aid,  that  she 
make  discovery  of  the  &ther  at  the  time  of  her  travail:  unless 
this  be  done,  she  must  fiEtil  of  a  recovery  of  anything  to  aid  her 
in  the  support  of  the  child.  (2)  No  evidence,  not  even  the  con 
fession  of  the  man  whom  she  charges,  can  supply  the  want  of  it 
This  has  always  been  considered  as  a  proper  and  salutary  check 
upon  the  complainant  She  must  also  have  continued  constant 
in  her  charges,  both  in  and  out  of  court  When  judgment  is 
rendered  in  her  fieivor,  it  is  for  the  whole  sum  that  the  ooart 
assesses  for  the  four  years :  this  sum  is  divided  into  sixteen  eqoal 


(1)  It  is  not  indispensable  that  she  make  her  oompUdnt  before  a  magistrate  prior 
to  the  birth  of  the  child.  Sweet  v.  Stubba,  33  Maine,  481. 

(2)  In  order  to  entitle  the  complainant  to  testify  for  herself,  it  most  be  proredby 
other  eyidence  that,  at  the  time  of  her  travail,  she  accused  the  reepondent  u  the 
ikther  of  the  child.  Such  accusation  is  too  late,  if  not  made  until  the  duld  bu 
been  expelled  from  the  bodj  of  the  mother,  though  made  before  the  ooondGting 
cord  is  severed  and  before  the  child  has  breathed.  Blake  v.  Jenkins,  35  Me.,  i33. 
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parts  only ;  the  first  also  indudes  in  it  the  one-half  of  the  childbed 
expenses ;  an  execution  issues  quarterly  for  a  sixteenth  part  of 
the  whole  sum  only;  the  first  execution  includes  also  the  child- 
bed expenses,  as  before  stated.    If  the  child  dies  before  the  expi- 
ration of  four  years,  in  such  case  the  executions  are  stayed. 
At  the  time  that  the  judgment  is  rendered  in  favor  of  the  woman, 
there  is  also  a  judgment  of  the  court  that  the  putative  &ther 
find  securities  to  pay  the  sum  assessed,  and  also  to  secure  the 
town  against  maintaining  the  child  if  ever  it  should  become  a 
pauper.    Whenever  the  expense  of  maintenance  is  increased 
beyond  what  is  usual,  by  sickness,  or  any  accident,  upon  appli- 
cation to  the  court  there  will  be  a  further  assessment ;  ^d  this 
will  be  divided  into  as  *  many  parts  as  remain,  and  be  p^^oQ^^ 
added  to  the  quarterly  executions  as  they  issue.    When  '-        ^ 
the  putative  &ther  is  arrested,  he  finds  surety  to  appear  at  court, 
and  abide  the  final  judgment;  and  this  surety  is  holden  one 
year  after  the  last  execution  issues.    If  the  child  be  not  bom 
at  the  time  of  the  session  of  the  court,  the  court  continues  the 
case,  and  takes  a  renewal  of  the  bond.    If  the  mother  of  the 
illegitimate  child  die  in  a  state  of  pregnancy ;  or  the  child  be 
dead  when  bom ;  or  the  mother  suffer  an  abortion ;  it  is  said 
that  the  putative  father  is  discharged.    I  see  no  reason  why  he 
should  be  discharged  from  his  moiety  of  the  childbed  expenses, 
when  the  child  is  bom  dead.    If  the  mother  marry  in  this  situ* 
atioD,  it  is  said  that  the  putative  fiither  is  discharged  from  main- 
taining the  child,  and  that  the  husband  could  not  be  joined  with 
his  wife  in  prosecuting  the  claims  against  the  putative  father. 
The  principle  on  which  this  doctrine  is  founded,  I  do  not  discover. 
If,  indeed,  the  old  law  were  in  force,  that  a  man,  who  married  a 
woman  pregnant  by  another  man,  was  indeed  the  father  of  the 
child  with  which  she  was  pregnant,  such  husband  ought  to  main- 
tain such  child  without  aid  from  any  person;  for  all  parents  are, 
hy  common  law,  bound  to  maintain  their  minor  children :  But  it 
is  now  perfectly  understood  that  such  proof  may  be  procured  as 
will  in&llil)ly  prove  that  a  child  bom  in  wedlock  may  be  a  bas- 
tard child ;  and  if  the  putative  father  be  not  obliged  to  be  at  one 
moiety  of  the  expense,  how  is  the  child  to  be  supported?    The 
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mother,  by  law,  k  to  be  at  one-half  of  the  expense.  Tlie  h» 
band  k  obliged  to  perfonn  the  daties  of  the  wife,  bat  nothing 
more.  It  fidlowa,  of  opane,  that  the  putatiTe  father  nrast  k 
obliged  to  famish  oneJbalf  of  the  aoppoft  Here  is  A  much 
reason  why  the  pntative  £Etther  should  support  his  child  in  Has 
^  case,  as  in  any  other  case;  and  I  can  ooneeiTeof  *do 
^  ^  technical  difficulty  that  should  prevent  the  husband  fiom 
joining  with  the  wife  from  prosecuting  their  claim,  any  more 
than  any  other.  Before  the  marriage  she  was  yested  with  a  rigbt 
to  have  a  sum  of  mon^  assessed  against  the  patatiye  &ther; 
and,  upon  marriage,  this  right,  with  all  others  of  a  penooal 
nature,  ^re  placed  in  the  power  of  the  husband  to  vindicate  in  a 
suit  in  his  and  the  wife's  name. 

If  the  mother  of  a  bastard  do  not  proeecnte  the  &ther,  the 
selectmen  of  the  town  may,  for  the  purpose  of  compelling  him 
to  give  security  to  the  town  that  the  child  shall  not  be  chargeable 
to  the  town.  On  this  suit,  no  sum  is  assessed  for  ihe  support  of 
the  child.  The  object  of  the  law  is  to  procure  indemnity,  as 
aforesaid,  for  the  town.  If  the  mother  have  began  a  proaec^ 
tion,  and  withdraw  it,  the  selectmen  may  enter  their  namc^  and 
thereby  procure  security  to  the  town.  A  question  haa  been 
agitated  before  the  courts  in  this  State,  whether,  on  the  proaecQ* 
tion  by  the  selectmen,  the  mother  was  compellable  to  be  a  wit- 
ness. (1)  It  has  been  settled  by  the  Supreme  Court  of  Brrow 
that  she  is.  It  was  uiged,  in  that  case,  that  she  conld  not  be 
compelled  to  criminate  herself  That  argument  is  without  weigH 
The  &ct  that  she  had  a  child  had  already  criminated  her;  and 
nothing  that  she  could  say  would  add  to  it.  On  that  groosd,  I 
have  no  doubt  of  the  correctness  of  the  decision  of  the  oonit; 
but  I  very  much  doubt  of  the  propriety  of  this  compulaion.  B 
nuy  often  happen  that  this  may  prove  a  source  of  domesbo 
discord.  The  detecting  of  a  husband  or  a  &ther  on  such  an 
occasion  may  embitter  the  lives  of  him  and  his  wife:  it  Q^J 
prove  the  severest  mortification  to,'  and  the  disgrace  o(  an  anu* 

(1)  The  justioe  may  oommit  a  mother  for  reftuing  to  (Usdose  who  is  tin  f^t 
under  the  itatute,  although  the  authority  ia  not  dearly  given,  ^ther  exp^df^^ 
Dy  implioation.  Scott  v.  Ely,  4  Wend..  666. 
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able  fiunily,  to  have  the  shame  of  their  father  published  to  the 
world :  it  is  involving  the  innocent  and  virtuous  in  all  the  con- 
sequences of  the  guilt  *  of  another ;  not  for  the  purpose  of  p^^wxq-i 
establishing  the  certain  rights  of  others,  but  merely  to  ^  -' 
prawnre  the  pnafiibte  eoatiiigeDt  zigbts  of  a  town  or  ptrish. 

What  the  mother  has  said  before  the  magistrate,  on  ezamina 
tion  under  oath,  is  admissible  after  her  death,  to  support  the  suit 
by  the  selectmen.    The  trial  of  these  cases  is  by  the  court,  with- 
out the  intervention  of  a  jury.    This  arises  firom  the  particular 
phraseology  of  the  statute.  (1) 


(1)  Statute  provisioiis,  for  the  proteotion  and  support  of  bastaid  children,  exist  in 
most,  if  not  all,  of  the  United  States.  The  following  brief  summary  will  serve  to 
show  the  mode  of  piooedure  in  some  of  them,  to  ensure  to  the  illegitimate  the  same 
protection  which  would  have  been  his  due  if  bom  within  the  pale  of  lawfUl  matrl- 

In  VermoBti  the  manner  <^  chaining  the  patatrre  father  of  a  bastard  ehild  with 
Us  maintenanoB,  does  not  differ  materially  from  that  of  the  State  of  Connecticut 
The  mother,  either  before  or  after  delivery,  makes  complaint,  in  writing,  and  on 
oath,  before  a  magistrate,  charging  the  putative  father  with  having  gotten  her  with 
(Md;  warrant  is  issued  thereon,  the  person  charged  is  apprehended,  and  compelled 
to  enter  into  bonds  for  his  appearance  at  the  higher  court  In  that  court,  the  cause 
is  tried  upon  the  issiie  of  not  guilty,  and  if  the  putative  father  is  aiiyudged  guilty, 
the  court  charges  him  with  the  sapport  of  the  child  in  such  proportion  as  it  thinks 
proper,  and  also  with  the  payment  of  a  just  proportion  of  the  expenses  already  ao- 
cnied.  The  prooeedmg^  before  the  magistrate,  is  wholly  n  porta,  nor  can  the 
Bwthar  be  pot  upon  har  oath  after  having  sworn  to  the  original  complaint,  untU 
one  month  after  her  delivery.  If  the  mother  neglects  te  proceed  against  the  pa(»> 
tire  ikther,  and  if  the  dilld  is  likely  to  become  chargeable  as  a  peuper,  the  overseer 
of  the  poor  may  conduct  the  proaeontion;  and,  after  he  has  assumed  ite  control,  no 
eompromise  with  the  mother  will  be  binding.  The  mother  is  a  competent  witness, 
unisas  rendered  incompetent  by  a  conviction  for  some  orims^  which  would,  by  law, 
<iisqaalify  her  tnm  being  a  witness  in  any  other  caose.  She  may,  therefore^  testier 
to  the  oonfesskms  of  the  putative  father.  Mather  v.  Olaric,  S  iik.  Yt  Rep.,  209. 
Ttetlmony  is  not  admissible  to  show  that  she  was  repnted  to  be  a  common  prosti- 
tute, at  the  time  the  child  was  begotten.  Morse  v.  Pineo^  i  Yt  Rep.,  281;  Spears 
9.  Forrest,  15  Yt  Rep^  486. 

A  married  woman  cannot  sustain  a  complaint  for  bastardy,  for  the  purpose  of 
oompellmg  the  father  of  a  diild,  begotten  and  bom  during  coverture^  to  contribute 
to  its  support^  even  by  showing  a  total  want  of  access  of  the  husband,  such  a  oaaa 
MJt  being  provided  for  by  the  statute.  Gaffery  v.  Austin,  8  Yt  Rep.,  TO.  But 
•uoh  prosecution  may  be  sustained  by  the  overseer  of  the  poor  in  the  name  of  the 
Mther,  though  the  mother,  after  the  birth  of  the  child,  was  married,  and  ai  the 
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[*288]  •  CHAPTER  IX. 


Of  thx  LiABiLrnr  of  PABxirrs  to  bufpobt  thsib  CsiLDitBaii  arsb 

THET  ABB  OF  FUIX  AOK,  Cf  THK  XVSHT  OF  THBK  BBCOIOSG 
PaUPKBS.      Of  THB  LTAHn.lTT  of  ChILDBXH,  AFTKB  THKT  ABE 

OF  WUU4  AgS|  to  bufpobt  thkzb  PabkhtBi  nr  thb  steht  of 

THBXB  BBOOMING  PaTTPBBS.      Of  THB  NON-LlABQlTT   OF  THB 

Husband  of  a  Dauobtbb,  aijhouoh  tbdb  daughtbb  would 

BB  UABLB  IF  8HB  WAS  UNKABBIBIX.  Of  THB  PaBBHt'b  BIGHT 
TOOOYBBH,  AND  BBIVO  UABLB  TO  IHB  OhIIJ>  IB  AN  ACHOH  FOB 
nOCODBBATB  COBBBOTION,  ABD  WHAT  COBBBCIION  OUOBT  TO 
BB  OOBBTDBBBP  HCMODBBATB. 

By  the  common  law,  it  is  the  duty  of  parents  to  support  their 
minor  children.  1  Bl.  Com.,  446.  This  duty  is  founded  on  the 
law  of  nature.  Whoever  has  been  the  instrument  of  giving  ^ 
to  a  being  incapable  of  supporting  itself,  is  bound  by  the  law  of 
morality  to  support  such  being  during  such  incapacity.   Ld. 


time  of  the  proaecatioii,  was  a  fame  cowert;  her  husband  joining  with  her  in  tbe 
written  request  for  a  warrant  Sisco  v.  Harmon,  9  Vt  Bep.,  129. 

In  New  York,  the  mother  or  putatiye  &ther  of  an  illegitimato  is  diargeabto  vith 
the  support  of  it  in  suoh  a  way  as  two  justices  of  the  ooun^  shall  think  meet;  asd 
tiie  goods,  chattels,  and  real  estate  of  the  parento  are  seizable  for  the  support  of 
soch  childf  if  the  parenfeB  ha^e  absconded.  The  reputed  &ther  is  liable  to  ams( 
and  imprisonment,  until  he  gives  secnritj  to  indemnify  the  town  chargeabie  vith 
the  maintenance  of  the  child.  2  B.  S.,  6th  ed.,  p.  906. 

In  Ohio,  this  duty^  of  compelling  the  putatiye  lather  to  support  the  illegitizDite 
child,  deyolTes  upon  the  common  pleas.  Stat  Ohio,  183L  And  it  must  appeir  in 
the  complaint  that  the  mother  is  an  unoiarried  woman,  and  a  resident  of  the  State 
of  Ohia  Edwards  v.  Knight,  8  Ohio  R.,  376. 

In  Indiana,  the  complaint  is  in  the  name  of  the  state^  under  the  oath  of  tbe 
mother,  and  filed  in  the  bircult  court  'Woodkirk  v,  Williams,  1  Blackf.  Bep^  Hi; 
Dickerson  v.  Gray,  2  ibid.,  230.  If  the  respondent  does  not  appear  and  answer  the 
complaint,  the  oourt  is  empowered  to  proceed  in  his  absence ;  and,  after  iasoe  foood 
sgainst  him,  may  render  judgment  against  him  for  such  sum  or  sums  of  mooej,  tf 
it  may  deem  proper,  for  the  support  and  maintenance  of  the  child,  and  for  ooits; 
but  not  for  damages  for  the  seduction  of  the  mother,  or  expenses  of  her  lying-in,- 
they  being  the  objects  of  a  diflTerent  kind  of  prosecution.  Allen  «.  The  State,  4 
Blackfl,  124.  It  must  appear,  in  the  complaint,  that  the  mother  was  unmanied, 
and  a  resident  of  the  state.  Smith  v.  The  State,  4  Black!  Bep.,  I8&.    But  the 
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Bay.,  500.  When  such  incapacity  ceases,  the  obligation  is  at  an 
end.  To  prevent  uncertainty  on  this  subject,  the  law  has  fixed 
the  time  of  minority  until  the  child  arrives  at  the  age  of  21 
years.  It  is  then  the  absolute  duty  of  the  parent  to  maintain 
Ids  child  until  he  is  21  years  old.  In  ordinary  cases,  the  inca- 
pacity of  the  minor  has  then  ceased  in  fact,  as  well  as  in  pre- 
sumption of  law ;  and  with  it  ceases  all  moral  obligations  on  the 
part  of  the  parent,  unless  the  child  is,  in  &ct,  unable  to  maintain 
himself  at  the  expiration  of  that  period.  During  this  period  of 
iDfancy,  the  parent  can  never  discharge  himself  from  his  obliga 
tion  to  support  the  child,  by  showing  that  the  child  was  able  to 
support  himself;  but  he  *  may  do  it  by  showing  his  own  ^^^^.-y 
inability  to  support  him.  (a)  If  the  child  be  an  adult,  ^  ^ 
the  parent  is  liable  for  his  support^  if  he  be  unable  to  support 

(0)  t  Atk.,  SBO;  1  Ves.,  160;  1  Bl.  Com.,  448. 

Btitiite^  giving  the  right  to  the  mother  to  make  oomplaint,  has  no  reference  to  the 
I^aoe  where  the  child  was  horn.  Cooper  «.  The  State,  4  Blackf.,  316. 

In  Illinois,  nearly  the  same  provisions  exist  The  statute,  authorizing  prooeed- 
ings  in  case  of  bastardy,  was  intended  to  enable  the  mother  of  an  illegitimate  to 
compel  the  father  to  contribute  to  its  support  When  he  acknowledges  his  obliga- 
tion, and  Toluntarilj  stipulates  to  perform  that  which  bj  law  he  may  be  compeUed 
to  do^  the  ends  of  Justice  are  attained  by  enforcing  his  undertaking.  Coleman  v. 
Ftum,  3  Scammon*s  Rep.,  380. 

The  proceedings  authorized  by  statute,  in  Massachusetts,  are  quite  analogous  to 
thoee  in  the  State  of  Vermont  An  examination  of  the  following  cases  will  afford 
the  atndent  an  insight  into  the  method  of  proceeding  and  liability  of  the  father,  in 
this  state.  Johnson  r.  Bandall,  7  Mass.  Bep.,  840;  Merrill  v.  Prince,  7  ibid.,  396; 
Commonwealth  v.  daric  2  ibid.,  156;  Oommonwealth  v.  Oole,  6  ibid.,  617  ;  Wood- 
ooGk  V.  Walker,  14  ibid.,  386. 

In  PennsylTania,  the  practice  is  for  the  court,  on  a  conyiction  of  bastardy,  to 
make  an  allowance  for  lying-in  expenses,  and  to  direct  the  payment  of  a  gross  sum 
for  the  support  of  the  child,  fh>m  its  birth  to  tlie  time  of  rendering  judgment;  and 
when  the  person  who  has  borne  these  expenses  is  dead,  the  money  may  be  awarded 
to  his  lepreeentativee.  Shaffer  v.  RempubDcam,  3  Yeates'  Rep.,  39.  Notwith- 
standing a  pardon  of  the  crime  of  adultery,  on  a  conviction  for  adultery  and  bas- 
tardy, the  court  may  proceed  to  make  an  order  for  the  maintenance  of  the  bastard 
chOd.  Duncan  v.  The  Gommonwealih,  4  Serg.  &  Rawle,  449. 

The  mother  of  a  bastard  has  a  right  to  the  control  and  custody  of  it,  as  against 
the  putative  father,  and  is  bound  to  maintain  it  as  its  natural  guardian.  2  Kent's 
Com.,  178.  And  if  the  (kther  obtains  and  maintains  the  custody  of  the  child,  au 
action  of  false  imprisonment  will  lie.  Robaline  «.  Armstrong,  16  Barb.,  247;  People 
f .  Kling,  6  ibid^  366. 
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himself;  bat  in  this  caae  the  parent  may  diachaiige  himsdf  fiom 
all  liability  to  sopport  his  child,  by  showing  that  tbe  child  ii 
able  to  support  himself  This  duty  of  supporting  adult  children 
is,  in  England,  enforced  by  a  statute  of  Elis. ;  and  similar  statataB 
have  been  enacted  in  most,  if  not  all,  the  states  in  the  Union. 
The  statute  of  this  state  makes  it  the  duty  of  parents  to  snppoit 
their  children ;  and  gnndparents,  thebr  grandchildren ;  children, 
their  parents;  and  grandchildren,  th«r  grandparents.  This 
statute  imposes  on  such  relatiTes  obligations  unknown  to  the 
common  law.  In  the  construction  of  our  statutes,  I  have  under 
stood,  that  when  a  parent  is  able  to  8app<Hi  his  pauper  child,  no 
aid  is  to  be  called  for  from  their  grandparent;  and  so,  too^  when 
the  child  is  able  to  support  the  parent,  no  aid  is  to  be  reqinred 
of  the  grandchild.  The  English  statute  does  not  indude  grand- 
children. All,  both  male  and  female,  with  an  exception  here- 
after mentioned,  are  bound  to  support  thdr  parents,  if  they  be 
of  ability ;  and  they  will  be  assessed,  where  there  are  a  number 
able,  in  proportion  to  their  ability,  without  any  reference  ta  the 
property  which  they  have  received  from  their  parents.  One 
child  may  have  received  a  good  estate  from  his  parent^  and  now 
be  poor;  whilst  another,  who  has  reoeived  nothing  from  his 
parent,  may  be  in  affluent  ciicumstances.  The  ability  to  sup- 
port is  the  only  thing  which  governs  in  the  quantom  of  assess 
ment;  and  I  apprehend  this  will  not  be  in  exact  proportion  to 
the  property  owned.  One  may  possess  an  estate  of  £1,000 ;  but 
his  numerous  femily  prevents  his  increasing  his  estate;  whilst 
another,  with  the  same  estate,  unincumbered  with  the  expenses 
of  a  numerous  family,  is  of  greater  ability  to  support  his  parent 
(1)  When  a  man  marries  a  wife,  having  *  children,  the 
^  J  husband  takes  upon  him,  during  covertuie^  all  the  obli- 
gations that  lay  on  his  wife ;  he  took  her  cum  imere.  1  BL  Cool, 
448.    I^  then,  she  were  able  to  maintfdn  her  children,  when  he 


(1)  ThiB  liabUity  of  the  fkther  to  support  his  adult  difld  is  oreated  bf  sUtote  in 
Tennont  Bey.  Stat  Yt,  p.  104.  Kor  does  tiie  liabflHjr  atop  at  the  foOer.  Tbe 
kindred  of  any  poor  person,  in  the  line  of  fkther  or  grandfkther,  modier  or  gn&d- 
mother,  children  or  grandchildren,  by  consangulnily,  lirfaig  within  the  stale,  an 
being  of  suffldent  ability,  are  bound  to  support  such  pauper,  aooording  to  their  r^ 


% 


PABENT  AND  CHILD.  415 

married  her,  he  is  bound  to  maintain  her  children :  if  she  were 
not  able,  he  ia  not  bound ;  for  it  is  not  a  natural  duty  that  be 


tpectivtt  abOltf .  The  bovsoJfy  cDttrto  have  poiror  to  BBiess  the  expenses  of  such 
support,  in  an  equitable  proportioni  upon  the  JdndrecL  In  New  York,  similar  pro- 
visions exist 

"The  father,  mother  tooA  otdMren,  who  are  tyf  euffident  ahOftj,  of  anj  poor  per- 
fioa  who  is  blind,  «ld,  lame,  inpoteut  or  decrepit,  eo  as  to  be  unable  to  work  to 
msintain  Usuelf,  shall,  at  their  own  duurge^  xeUeve  and  maintain  such  poor  person 
in  such  manner  as  shall  be  ajpprored  by  the  overseers  of  the  poor  of  the  town  where 
mch  poor  penon  majr  be.**  3  R.  S.  (K.  Y.\  5th  ed.,  p.  836,  sec.  1.  And  such 
reladve  "  shall  pexf onn  that  duty  in  the  following  order :  The  father  shall  be  first 
re^idied  to  i^mt^fa  ^ttik  poor  person ;  If  thero  be  none,  or  he  be  not  of  sufBdent 
abOiiy,  then,  the  childvs%of  such  poor  person ;  if  there  be  none,  or  they  be  not  of 
aoffident  ability,  then  the  mother."  Ibid.,  sec  8.  And  "  whenever  the  father,  or 
mother  being  a  widow,  or  living  separate  ftx>m  her  husband,  shall  abscond  fh)m 
their  diildren,  or  a  husband  from  his  wife,  leaving  any  of  tiiem  chargeable,  or  likely 
to  become  thaigeahts,  upon  the  pablto  for  their  support,  the  overseen  of  the  pooi 
of  the  town,  where  such  wife  or  children  may  be,  may  apply  to  any  two  justioeB  of 
the  peace  of  any  county  in  which  any  estate,  real  or  personal,  of  t]ie  said  father, 
mother  or  hosband  may  be  situated,  for  a  warrant  to  seize  the  same."  2  B.  S.  (N. 
T.X  6th  ed.,  p.  837,  sea  8.  And  such  property  is  liable  to  sequestration,  and  the 
proceeds  will  be  applied  to  the  maintenance  of  the  children. 

In  Massachusetts,  the  provisions  of  43  Eliz.,  have  been  enacted;  limited,  how- 
ever, to  parents  and  children.  Bev.  Stat  Mass.,  1835.  In  several  of  the  other 
states  this  statute  has  been  enacted  in  all  its  provisions.  Stat  Conn.,  1784,  p.  98, 
and  of  1838,  p.  353 ;  Stat  of  &  0.,  1712 ;  2  Bailey's  Bep.,  320 ;  4  N.  H.  Bep.,  162. 

There  is  no  obligation  at  common  law  by  which  a  child  can  be  compelled  to  sup 
port  an  infirm  and  indigent  parent,  but  the  obligation  is  created  solely  by  statute ; 
and  therefore  a  promise  from  the  child  to  pay  for  necessaries  frimished  without  his 
request,  to  his  indigent  parent,  is  not  implied  by  law.  Bdwards  •.  Bavis,  16  John., 
281.  The  natural  and  moral  obligation  of  a  child  to  support  an  indigent  parent  can 
be  enforced  only  in  the  mode  pointed  out  by  the  act  for  the  relief  and  settlement  of 
the  poor.  Ibid. 

As  a  general  rule,  as  between  the  father  and  mother,  the  obligation  to  support 
the  diild  reste  primarily  upon  the  father,  but  this  rule  is  modified  more  or  less  by 
the  peculiar  drcumstenoes  of  eadi  case.  The  award  of  the  care  and  custody  of  the 
child  to  the  mother  m  divorce  suit,  is  presumed  to  cany  with  it  the  obligation  to 
support  the  child,  in  the  absence  of  evidence  to  the  contrary :  or  at  least  to  relieve 
the  father  from  the  obligation  to  furnish  such  support  upon  the  call  of  the  mother. 
The  omission  of  the  father  to  support,  or  the  mother's  support  of  the  diOd  iu  the 
absence  and  during  the  non-residence  of  the  fhther  is  not  sudi  a  reAisal  to  support 
tf  obliges  the  fhther  to  ref^d  the  expenses  incurred  by  the  mother.  Burrlftt « 
Bnrrxtt  29  Barb.,  124;  Knch  «.  Finch,  22  Conn.,  411. 


416  beeye'b  domestic  relations. 

shoald  sapport  the  of&pring  of  another  man ;  and  by  the  law  of 
Baron  and  Femme,  when  ooverture  ceases,  his  liabilities  on  ao 
count  of  his  wife  cease  also. 

I  know  that  it  has  been  a  received  opinion,  that  a  husband 
in  Connecticat  is  obliged  to  sapport  his  wife's  children  by  a  for- 
mer husband,  if  he  be  of  ability  to  do  it,  whether  she  was  able 
at  the  time  of  the  marriage  or  not,  to  support  her  children.  Snch 
an  opinion  is  destructiye  of  the  symmetry  of  the  law,  as  it  res- 
pects the  liability  of  the  husband  to  perform  the  duties  of  the 
wife.  It  is  opposed  to  the  construction  of  the  English  statate, 
which  had  received  a  construction  long  before  our  statute  was 
enacted.  So  that  it  is  a  fidr  presumption,  that  our  legislature, 
when  they  enacted  our  statute,  were  perfectly  satisfied  with  the 
construction  given  to  the  English  statute.  K  they  had  intended 
to  have  made  so  important  a  variation,  it  is  but  reasonable  to 
suppose  that  they  would  have  expressed  it  in  language  that  could 
not  be  mistaken.  (1) 

(1)  The  law  upon  this  subject  is  now  understood  to  be  this :  that  if  the  husbisd 
take  the  wife's  child  bj  a  fonner  marriage,  into  his  familj,  he  is  considered  as  staixi* 
Ing  Ml  loco  parentis^  and  becomes  subject  to  the  same  duties  towards  him,  as  towvds 
his  other  children,  as  long  as  the  child  remains  in  his  famflj ;  for  bj  tiie  act  of  tak- 
ing him  in,  he  holds  him  out  to  the  world  as  a  part  of  his  familj.  Stone  v.  Garr,  3 
Esp.  Cas.,  1 ;  Lord  Ellekbobouoh,  in  Cooper  v.  Kartm,  4  East,  83 ;  Sharp  v.  Crop- 
807,  ^^  Barh.,  224 ;  Williams  «.  Hutchinson,  3  Gomst,  312.  The  oonstrootion  grres 
to  the  statute  of  43  Eliz.,  it  is  true,  did  not  make  him  liable;  for  that  applied  only 
to  relations  hy  blood.  Tubb  «.  Harrison,  4  Term  Rep.,  118.  And  under  this  sta- 
tute, it  has  been  held  that  the  husband  is  not  liabld  for  the  expense  of  the  maiotea- 
vice  of  his  wife's  mother.  Gay  v.  Ballon,  4  Wend.  Rep.,  403.  The  statote  aS  43 
Eliz.  has  since  been  altered,  in  England,  by  statutes  4  and  5  W.  lY.  &  76,  sea  57, 
hy  which  the  person  who  marries  a  woman,  the  mother  of  legitimate  or  illegi- 
timate children,  becomes  liable  to  maintain  them  as  a  part  of  his  funUj.  It  is  tltf 
opinion  of  Chancellor  Kent,  that  if  the  wife  has  separate  property,  a  ooort  of  (^hb- 
eery  would,  in  a  proper  case,  make  an  order  charging  that  property  with  the  neces- 
sary support  of  her  children  and  parents.  2  Kent's  Com.,  192. 

A  husband  is  not  liable  to  support  a  child  of  his  wife  by  a  fonner  husband,  nor  is  he 
entitled  to  claim  services  from  such  child.  Williams  v.  Hutchinson,  5  Barb.,  l^ 
Affirmed  in  3  Comst,  312.  Where  a  husband  received  his  wife's  minor  diild  in^ 
his  family  as  child  and  not  as  a  servant ;  held,  that,  there  being  no  express  oootrKt 
to  pay  wages,  they  could  not  be  collected  by  the  female  fh>m  her  father-in-l^^- 
Pantz  V.  Frey,  19  Penn.,  366 ;  Williams  «.  Hutohinson,  stgtrck.  It  will  not  he  pre- 
sumed, in  the  absence  of  evidence  to  the  contrary,  that  kid  £^ve8|  cologne,  fiddle 
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It  has  been  decided,  both  by  the  English  and  our  courts,  that 
a  husband  is  not  bound  to  support  the  wife's  parent  or  grand- 

stringa,  bridles  and  spun,  walking  canes,  powder  flasks  and  caps,  a  silk  cravat  and 
a  silk  and  linen  coat,  which  constitute  the  bulk  of  a  bill  of  particulars,  are  sudi 
arides  as  will  bind  a  parent  apon  any  implied  or  express  oontraot  to  pay  for  necea- 
lariee  fumishad  to  his  minor  child.  Lefils  v.  Sugg,  16  Ark.,  137.  In  order  to  charge 
a  parent  with  su^liea  furnished  to  his  minor  child,  without  his  direction,  some 
dear  and  palpable  omission  of  duty  on  the  part  of  the  parent  must  be  shown.  Town- 
send  ff.  Bumham,  33  N.  H.,  2T0;  Clinton  v.  Rowland,  24  Barb.,  634.  The  remedy 
to  compel  a  parant  to  furnish  neoessanes  for  his  infant  children,  is  not  by  a  petition 
to  theconrt  of  chancery.  Theperfonnanoe  of  that  duty  must  be  enforced  by  a  pro- 
oeeding  under  the  statute,  by  application  to  the  general  sessions  for  an  order  upon 
the  parent  for  the  support  of  his  child.  In  the  matter  of  Ryder,  11  Paige  Ch.,  186. 
After  the  death  of  the  fitther,  the  mother  was  held  not  to  be  entitled  to  the  ser- 
vices of  the  minor  diHd,  nor  fiable  for  its  support  Bartlett  r.  Bichtmyer,  4  Oomst, 
4€;  E.B.fLS.C  B.,S6  Barb^  300 ;  Commonwealth  v.  Mnmy,  4  Binney,  487;  2 
Kent*s  GooL,  205. 

Where  a  father  had  made  a  contract  with  his  minor  son,  by  which,  for  a  consid- 
eration, he  agreed  to  give  his  son  liberty  to  act  for  himself  and  not  to  daim  his  ser- 
vioes,  and  had  made  publication  that  he  would  not  thereafter  pay  any  debts  of  the 
SOB,  and  the  son  retomed  to  his  father's  house  side,  and  the  plaintiff's  charges  were 
for  necessary  medical  serfices  rendered  the  son  upon  the  credit  of  the  fiftther,  and 
in  good  faith  charged  to  bhn  at  the  time ;  and  the  father  knew  of  the  services  being 
rendered,  and  did  not  object ;  it  was  held,  that  the  law  implies  a  promise  to  pay 
OD  the  part  of  the  father,  on  the  ground  that  while  the  minor  remained  a  part  of  the 
Cunily,  and  received  necessaries  with  the  knowledge  of  the  father,  and  without 
objection  on  his  part,  it  was  the  same  as  thou^  he  had  received  diem  himself,  or 
his  wife  had  received  them.  Swain  «.  Tyler,  26  Yt  Rep.,  9.  But  see,  McClosky  « 
Cyphert,  27  Penn^  220.  Held,  that,  where  a  parent  is  willing  to  support  his  infant 
child,  and  a  relative,  without  his  request  but  with  bis  assent,  receives  the  child  into 
his  flunily,  and  supports  it  as  a  child  of  his  own,  no  agreement  of  the  father  to  pay 
for  such  support  can  be  implied.  Chilcott «.  Trimble,  13  Barb.,  602.  And  so,  iHiere 
the  isiant  left  his  &ther'a  house  in  disobedienoe  of  his  express  commands,  and  went 
to  live  with  the  plaintiff  under  contract  that  he  should  remain  till  he  was  21  years 
of  age.  Raymond  0.  Loyl,  10  Barb.,  483.  The  father  is  not  bound  to  support  an  ille* 
gitimate  child.  Hiram  v.  Fierce,  46  Maine,  367.  Where  a  parent  goes  to  live  with 
a  diiH,  the  law  implies  no  promise  on  his  part  to  pay  for  boarding  or  necessaries 
fumishad  by  the  child.  There  can,  in  snoh  case,  be  no  recovery  without  an  express 
contract  Lynn  9.  Lynn,  29  Penn.,  369 ;  Canlme  «.  Philips,  6  Harring.  (Del),  428 ; 
8wartz  9.  Hadett,  8  Gal.,  118;  GDlet  9.  Camp,  27  Mia.  (6  Jones),  641.  And  the 
aame  role  obtains  when  the  son  goes  to  live  with  the  parent  Seavey  v.  Seavey,  37 
N.  H.,  126.  Where  a  son  continues  m  the  employ  of  his  father  after  his  minority, 
the  law  implies  no  oontraot  on  the  part  of  fhe  iktfaer  to  pay  the  son  for  his  ser- 
vices. Zebe  v.  Miller,  16  Penn.,  488 ;  Hertzog9.Hertaog^29Id.,466;  Dye  v.  Kerr, 
16  Barb.,  444.    But  see,  Way's  adm'r  v.  Estate  of  Way,  27  Yt  Rep.,  626. 
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parent  (a)  This  is  opposed  to  general  principles;  for  his  wi& 
was  liable  to  support  them  before  marriage,  and,  of  oouise,  npoQ 
general  principles,  he  would  be  obliged  to  snpport  them  afier 
marriage.  But  the  general  principle  is  made  to  yield  to  the  sup- 
posed superior  strength  of  a  principle  of  domestic  policy  whkdi 
governs  in  this  case,  that  &mily  discord  may  be  preyented.  In 
Connecticut,  the  mode  of  enforcing  this  duty  is  by  an  application 
to  the  county  court,  to  call  all  parties  *  before  them,  in- 
^  ^  quire,  and  assess  the  sum  that  is  to  be  paid  by  each 
This  memorial  may  be  made  by  any  relatives  concerned,  or  by 
the  selectmen  of  the  town,  who,  by  our  law,  are  overseers  of 
the  poor,  or,  indeed,  by  any  neighbor,  when  this  duty  is  De- 
lected by  all  who  ought  to  perform  it.  When  the  sum  is  assessed, 
security  is  given  to  abide  the  order  of  the  court,  which  is  to  pay 
quarterly.  If  security  be  not  given,  the  court  will  issue  qnar 
Tterly  executions  against  each  of  the  parties  in  favor  of  the  appli- 
«cant,  who  becomes  trustee  of  what  he  collects  for  the  benefit  of 
ithose  on  whose  account  the  application  was  made.  When  the 
^children  are  minors,  and  the  parents  will  not  support  them,  an 
'.action  at  common  law  lies  against  such  parents  by  any  penon 
who  supplies  the  children  with  necessaries.  So,  too,  where  one 
<ibjld,  among  several,  supports  his  pauper  parents,  without  appli- 
*cation  to  the  court  for  an  assessment,  he  may  maintain  an  action 
ragainst  each  of  his  brethren,  or  sisters,  who  rdFuse  to  bear  their 
proportion  of  the  support 

Protection  is,  also,  a  duty  of  parents  towards  their  childrea 
This  duty  is  enjoined  by  municipal  law  no  further  than  what 
•respects  their  obligation  to  support  them.  It  is  allowed,  in  some 
•cases,  that  the  parent  may  maintain  his  child  in  a  lawsuit  All 
j>er8ons  are  forbidden  to  do  this  for  a  stranger.  The  parent  may 
justify  a. battery  in  favor  of  a  child;  that  is,  he  may  do  all  in 
defease  of  his  child,  in  such  ease,  as  the  child  may  da  A 
^stranger  may  do  nothing  more  than  what  is  necessary  to  prevent 
.others  from  fighting ;  but  the  parent  may  take  sides  with  the 
child. 

Education  of  children  to  some  useful  employment ;  the  instmc- 
tion  «€f  them  in  reading  their  own  language,  so  as  to  be  able  to 

(a)  t Bala.,  SIS;  Stn.,  190. 
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lead  with  propriety,  that  thej  may  be  able,  for  themselves,  to 
seaich  the  scriptures  of  truth,  *  and  from  them  learn  the  r^^nori 
revealed  will  of  God,  is  a  duty  which  is  not  enforced  by  ^        ^ 
the  law  of  England  any  further  than  that  overseers  of  the  poor 
have,  by  statute,  a  power  to  bind  out  the  children  of  paupers  to 
masters  where  they  may  receive  a  proper  education.    By  the 
laws  of  Connecticut,  all  parents  are  bound  to-teach  their  children 
to  read  the  English  language  well ;  and  the  law  concerning  capi- 
tal offenses.    Nothing  more  is  intended  by  this  clause  than  that 
they  should  learn  what  offenses  are  capital     If  they  have  not 
sufficient  ability  to  do  this,  they  are  obliged  to  teach  their  children 
some  orthodox  catechisnL     Whatever  might  have  been  meant 
by  our  ancestors  who  enacted  the  law,  by  the  terms  orthodox 
catechism  it  is  now  understood  to  be  some  catechism  approved 
by  that  denomination  of  Christians  to  which  the  parents  belong ; 
and  if  the  parents  will  not  teach  their  children  in  such  manner, 
the  selectmen  of  the  town  are  enjoined  to  take  their  children 
from  their  parents  and  bind  them  out  to  proper  masters  where 
they  will  be  educated  to  some  useful  employment  and  will  be 
taught  to  read  and  write,  and  the  rules  of  arithmetic  so  fiir  as  is 
necessary  to  transact  ordinary  business.  (1)  Males  are  to  be  bound 
out  until  they  are  twenty-one  years  of  age,  and  females  until 
eighteen  years  of  age.    This  law  has,  by  some,  been  branded  as 
tyrannical,  and  as  an  infringement  of  parental  rights.    It  is  not 
the  object  of  this  work  to  enter  into  any  defense  of  any  particular 
law,  but  I  have  no  doubt  that  this  law  has  produced  very  astonish* 

(1)  The  common  law  has  left  it  almost  optional  with  the  parent  to  discharge  this 
duty  toward  his  ofibpriDg  or  not ;  though,  perhaps,  none  of  its  laxities  has  been 
less  abused  in  the  United  States,  and  especially  England,  than  this.  In  some  of 
fbe  Knropean  States,  his  duty  to  educate  his  child  has  been  made  a  matter  of  legal 
compulsion  —  a  system  which,  though  intended  for  the  good  of  the  child,  is  not 
productive  of  as  beneficial  results  as  might  be  anticipated.  In  New  England, 
poverty  debars  no  one  fh>m  the  advantages  of  a  common-school  education ;  and 
the  general  information  and  industrious  habits  of  her  poorer  classes — the  direct 
reeultB  of  a  liberal  conmion-school  policy  —  present  a  striking  contrast  to  the  igno- 
nnoe  of  the  lower  dasses  of  foreign  immigrants  which  are  annually  thrown  in 
vpon  ber.  In  these  States,  especially,  almost  every  step  of  legislative  action  with 
regard  to  common  schools  has  been  characterized  by  some  decided  improvement 

Per  a  ftill  account  of  the  measures  taken  by  the  several  State  governments  for 
the  advancement  of  popular  education,  see  2  KenVs  Com.,  195. 
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ing  effects ;  and  to  this  is  to  be  attributed  that  general  knowledge 
of  reading  and  writing  so  observable  afnong  the  people  of  this 
State.  For  twentynaeyen  jeeiicB  of  my  life  I  was  in  &e  pracdoe 
of  the  law.  Daring  this  period,  in  all  the  bttsiness  which  I 
transacted,  I  never  foand  but  oiie  person  that  coold  not  wiite 
and  was  obliged  to  lAake  his  mark. 

-  The  parent  has  a  *  right  to  govern  his  minor  child ;  and, 
*'  ^  as  incident  to  this,  he  mnst  have  power  to  correct  him. 
The  maxim  is,  that  he  has  power  to  chastise  him  modovtelj. 
The  exercise  of  this  power  mnst  be,  in  a  great  measure,  dis(^ 
tionarj.  He  may  so  chastise  his  child  as  to  be  liable  in  an  action 
bj  the  child  against  him  for  a  battery.  The  child  has  rights 
which  the  law  will  protect  against  the  brutality  of  a  baiharoos 
parent.  I  apprehend,  however,  it  is  a  point  of  some  difficalty  to 
determine,  with  exact  precision,  when  a  parent  has  exceeded  the 
bounds  of  moderation.  That  correction  which  will  be  considered 
by  some  triers  as  unreasonable,  will  be  viewed  by  others  as  per- 
fectly reasonable.  What  may  be  considered  by  some  a  renial 
folly,  to  which  none,  or  very  little,  correction  ought  to  be  applied, 
by  others  will  be  considered  as  an  offense  that  requires  very  severe 
treatment  The  parent  is  bonnd  to  correct  a  child  so  as  to  prevent 
him  firom  becoming  the  victim  of  vicious  habits,  and  thereby 
proving  a  nuisance  to  the  community.  The  true  ground  on  whidi 
this  ought  to  be  placed,  I  apprehend,  is,  that  the  parent  ought  to 
be  considered  as  acting  in  a  jndicial  capacity  when  he  corrects, 
and,  of  course,  not  liable  for  errors  of  opinion ;  and  although  the 
punishment  should  appear  to  the  triere  to  be  unreasonably  severe, 
and  in  no  measure  proportioned  to  the  offense,  yet,  if  it  should 
also  appear  that  the  parent  acted  conscientiously,  and  from  motives 
of  duty,  no  verdict  ought  to  be  found  against  him.  But  when 
the  punishment  is,  in  their  opinion,  thus  unreasonable,  and  it 
appears  that  the  parent  acted,  mah  animOj  from  wicked  motives, 
nnder  the  influence  of  an  unsociail  heart,  he  ought  to  be  liable  to 
damages.  For  error  of  opinion,  he  ought  to  be  excused ;  but  for 
malice  of  heart,  he  must  not  be  shielded  fix)m  the  just  claims  of 

.  the  child.  Whether  there  was  malice  *  may  be  collected 
^        ^  firom  the  circumstances  attending  llie  punkhme&t    The 
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instromaat  oaed,  the  time  when,  tlie  place  where^  the  temper  of 
heart  exhibited  at  the  time,  may  all  unite  in  demonstrating  what 
the  lootiTeB  were  which  influenced  the  parent.  These  observsr 
tions  are  equally  applicable  to  the  cgae  of  a  schoolmaster,  or  tp 
any  obq  who  acts  in  loco  pareniia.  Bl  Com.,  45S.  (1) 


III      11  .  I 


•  CHAPTER  X.  [*a90] 

Oy  tus  Paumt'b  Gonsxht  to  thb  masbiaob  of  an  vstfast  Child. 
Of  thx  Fathbb*8  Control  over  the  Bstatb  of  his  Child. 
Of  ihb  Father's  Right  to  the  Ssrtioes  of  the  Child,  unth 
the  Child  is  twenty-one  tears  old.  Of  the  Father's  Right 
OF  AcnoNy  WHSN  HIS  Infant  Child  is  beaten.  Of  the  In- 
fant's RioQT  OF  AcnoN  in  that  Case.  Of  the  Parentis 
Bight  of  Action^  when  a  Daughter  has  been  debauched 
OfthbFathbr's  Rigqtof  AcnoN, wqsn  ass(  Infant Cbju>  is 

TAXBV  AWAT  BT  FOBGA 

Whsh  the  minor  child  marries,  the  &ther  has  a  right  to  with« 
hold  his  consent;  and  a  marriage  without  his  consent,  by  an 
English  statute,  is  absolutely  void,  (a)  In  Connecticut,  the  law 
prohibits  the  marriage  of  the  n^inor,  without  the  &ther'p  con- 
sent, and  subjects  the  person  who  joins  them  in  marriage,  to  a 
penalty;  but  such  marriage  is  valid,  if  the  persons  married,  are 

(a)  Bl.  Com.,  WL 

(1)  In  anoient  times,  among  tiia  Ghreeks  and  Bomans,  the  power  of  the  father 
OTer  bia  diHd  wna  ahnoflt  abedute.  Inst,  1,  9 ;  Law  of  the  Twelve  Tablea.  The 
ttme  right  of  oorreotion  onee  was  poeaeesed  by  a  huaband  with  regard  to  hia  wife; 
bat  eveiy  advance  in  dviUzatioa  has  been  oharacteriaed  by  a  limitation  of  aome  of 
these  nghta,  until,  at  the  preaent  time,  the  right  of  the  husband  to  chastiae  hia 
^e  is  gone,  and  he  is  aa  mudi  puniahable  for  an  aaaault  and  battery  upon  her  as 
iipon  aaj  other  peraon.  Thia  parental  power  over  the  olftpring,  also,  haa  been 
i^uoed  to  the  right  of  bflioting  moderate  correction,  under  the  exeroiae  of  a  aound 
discretion.  It  ia  also  held  that  a  achoolmaster  may  moderately  correct  his  pupiL 
fitate  V.  Pendegraaa,  2  Deb.  k  Bat,  365. 
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of  age  to  contract  marriageL  (1)  The  &ther,  as  parent^  Las  no 
control  over  the  estate  of  his  minor  child ;  bat  he  acts  as  goir- 
dian,  and,  in  that  character,  has  the  management  of  it;  (a)and) 
like  him,  must  account  with  the  minor,  when  he  becomcB  of  sge^ 
and  may  be  compelled  to  account  before,  and  is  liable  to  rsnoTal. 
A  minor  can  acquire  property  in  any  way,  independent  of  his 
£ftther,  except  by  his  senrices,  as  by  gift,  deliyery,  or  any  pur- 
chase; for,  in  this  case,  the  contract  is  not  void.  The  father  is 
entitled  to  the  services  of  his  minor  child,  and  to  aU  that  Bach 
child  earns  by  his  labor.  He  has  the  same  right^  in  this  les* 
pect,  that  the  master  has  to  the  services  of  his  apprentke;  and 

r*l2d11  *  ^^^  &^^G^  <^^  °o  more  give  to  the  child  the  ayaib  of 
^  his  service,  to  the  prejudice  of  his  creditors,  than  he  can 

any  other  property.  (2)* 

(a)  BL  Com.,  iOk, 

(1)  In  aeveral  of  the  StateR,  this  is  made  the  eubfect  of  statute  ngnlatioiL  Tba 
Ant  act  of  legislation  upon  it»  is  the  statute  of  4  Qea  IV,  a  76,  wiuch  reoderedtliB 
marriage  of  a  minor,  without  the  consent  of  parents,  Totd.  In  Maine,  Kaandzoflett^ 
Connecticut  and  Vermont,  a  penalty  is  inflicted  upon  the  oifioer  who  shall  join  iq 
infiukt  in  the  bonds  of  matrimony,  without  tiie  consent  of  his  parents  or  goaidun; 
but  thou^  an  officer  is  sulijeoted  to  this  penalty,  still,  it  is  preeamed  thit  racb 
matriage  would  be  ralid.  ligonia  v.  Buxton,  2  Qreeuleaf 's  Bep^  102;  MDfordr 
Worcester,  7  ICass.  Bep^  48;  Mass.  Rev.  Stat  of  1835;  Stat. Conn.,  1838^ F ^^ 
Bev.  Stat  Yt,  1839 ;  Ellis  V.  Hull,  2  Aik.  Vt.  Rep.,  41.  In  Indianatmarriagea«R 
solemnised  under  a  license  fh>m  the  dork  of  the  circuit  court ;  and  if  either  of  tbs 
parties  are  minors,  that  is,  the  male  under  twenty-one,  and  the  female  nnddr  eigh- 
teen, the  license  must  not  be  gpranted  without  the  consent  of  the  parent  or  gotf  • 
dian.  Bey.  Stat  Ind.,  1838^  p.  412.  In  New  Jersey,  Hew  munpehira,  FennosTi- 
yania  and  Kentucky,  also^  it  is  said  to  be  the  acknowledged  doctrine,  that  the  mu- 
liage  in  such  a  case  is  valid,  though  the  person  solemnizing  it  is  liable  to  ti»  jkq* 
alty.  2  Kent's  Com.,  90. 

(2)  The  parent  is  entitled  to  the  seryices  of  his  mfont  diild.  Galbraith  ft  6i««o> 
4  Serg.  and  Bawle,  207 ;  Jennison  «.  Qrayes,  2  Bladct  Ind.  Bep^  449.  Aad^ 
relation  of  parent  and  diild  is  so  fiur  relaxed,  that  the  father  may,  at  anytime,  reoa- 
quish  his  daim  for  such  services;  and  when  he  does,  the  proflts  of  tiie  in^^' 
labor  belong  to  the  hifant  himself.  Jennison  «.  Graves,  2  BlaokC  Rep.,  449;  TQkA- 
son  V.  MoOrillis,  11  Yt  Bep.,  477.  And  the  relinquishment  of  sudi  nght  ^^ 
father  may  be  proved  by  parol  Chase  «.  Smith,  6th  Yt  Bep.,  556.  The  iiiftD<> 
after  having  thus  purchased  his  time,  is  entitled  to  his  own  earnings,  la  against  ute 
creditors  of  his  father.  Ohasev.  Elkins,2  Yt  Bep.,290;  Ghase  «.  Smith,  (  Vt  Bep. 
666. 

And  an  emandpation  may  be  iirferred  where  the  fluher  leaves  bis  duU  ^  °^'^ 
age  and  contract  for  himself  for  a  number  of  years.  CSanover  9.  Ck)oper,  3  Bam, 
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The  &ther  is  entitled  to  an  action  when  his  minor  child  is 
beaten,  by  means  whereof  he  has  lost  the  services  of  that  child, 

115;  GUnioii «.  York,  26  Maine,  167 ;  Stilea  v.  Granvfllo,  6  Gash.,  468;  Cloud  r. 
HamUtoD,  11  Humph^  lOi*    And  emancipation  may  be  inferred  firom  the  conduct 
of  the  partiee.  Dennjaville  «.  Trescott,  30  Mdne  (17  Shop.),  470 ;  Niglitingale  v. 
Worthington,  15  ICaaa.,  272.    A  father  can  give  his  son  his  time  verballj;  and  tlie 
sou  will  be  entitled  to  his  subsequent  earnings.  Chase  p.  Smith,  6  Yt.,  656.    But 
the  ftct^  that  a  minor  has  agreed  with  his  father,  to  buy  his  time  for  the  remainder 
of  hiB  minority,  bj  paying  a  certain  sum  therefor,  which  has  not  been  paid,  does 
not  preveat  the  &ther  from  maintaining  an  action  to  reooYer  for  sendees  performed 
by  the  son,  under  a  contract  made  by  him  without  the  father's  Imowledge.  Cahill  «. 
Patterson,  30  Yt  Bep.,  592.  Where  a  son  o^r  20  years  of  age,  who  had  been  receiv- 
ing his  own  wages,  though  living  with  his  fatlier,  went,  to  Califomia  agiunst  the 
wishes,  but  with  the  consent  of  his  father,  who  advanced  him  money  to  pay 
his  passage,  bnt  neither  received  his  earnings  nor  made  any  provision  for  his 
support  while  abroad,  it  was  held,  that  these  facts  warranted  a  finding  that  it 
was  the  understanding,  that  when  the  son  left  his  father's  control  over  and  lia- 
bility for  him  had  ceased,  and  that  the  father  was  not  liable  for  necessaries  ftir- 
oished  him  while  abroad.  Johnson  r.  Gibson,  4  B.  D.  Smith  (New  York),  231. 
One  suing,  as  father  of  an  infant,  for  the  infant's  labor,  if  the  relationship  is 
denied  by  the  defendant,  must  show,  that  the  infant  is  his  legitimate  son,  and 
for  that  purpose  must  give  some  evidence  of  a  marriage.  .  That  the  infant's  mother 
and  the  plaintiff  had  both  declared  that  the  plaintiff  was  his  father,  and  the  oath 
of  a  witness  to  the  same  fact,  are  not  sufficient,  because  consistent  with  the 
infant's  illegitimacy.  Armstrong  «.  McDonald,  10  Barb.,  300.    In  an  action  by  the 
&ther  for  the  earnings  of  the  minor  child,  the  measure  of  damages  is  what  the  child 
earned,  not  iriiat  he  conld  have  earned  for  his  father.  WeelES  v.  Holmes,  12  Gush., 
216.    If  a  minor  son  abscond  fh>m  his  father's  house  and  enter  the  service  of  one, 
who  for  his  labor  Aimi8he»  the  infant  a  reasonable  support^  the  parent  cannot  reco- 
ver the  son's  wages  without  deducting  the  expense  of  such  support  Huntoon  «. 
Hasleton,  20  N.  H.,  388.  And  under  the  act  of  1850,  ch.  266,  of  Hew  York,  if  a  minor 
be  in  service,  unless  the  parent  or  guardian,  within  thirty  days  after  the  commence- 
ment of  the  service,  notify  the  employer  that  he  claims  the  minor's  wages,  payment 
to  the  minor  is  good.  Clinton  «.  Eowland,  24  Barb.,  634.    Held,,  in  McCloekyv. 
Cyphert,  27  Penn.,  220,  that  a  minor  is  bound  to  render  obedience  to  his  father,  who 
may  employ  him  about  his  own  affairs,  or  hire  him  out  and  appropriate  his  wages, 
but  he  is  not  bound  to  do  so  for  the  benefit  of  his  creditors.  Held,  also,  that  the 
emancipation  of  the  son  may  be  as  complete  while  livhig  under  the  same  roof  with 
his  parent,  as  if  they  were  separated.  Ibid.   But  it  was  held,  in  Yan  Dom  «.  Young, 
13  Barb.,  286,  that  the  father  may  make  an  agreement  for  the  services  of  his  minor 
cfaOd,  which  will  be  good  against  him,  so  far  as  hia  parmUal  andhoriiy  extends;  but 
he  oould  not  bind  out  his  minor  child  vrithout  his  consent. 

If  a  parent  has  relinquished  his  control  over  a  minor  child,  he  cannot  maintain  an 
action  against  a  justice  of  the  peace  or  a  clergyman,  to  recover  the  penalty  for  mar- 
ly^ng  such  minor  without  the  parent's  consent  or  without  the  publication  of  bansi 
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or  has  been  put  to  expense  by  means  theredT;  (a)  bat,  for  fte 
immediate  injorj  to  the  minor,  i,  e.j  for  the  braifleB  and  wooada 

Uohimott  9,  BngtiHh,  84  Pmn^  M4>  Adebtduet&a  miaor  fiirhiiSMTioeaafter 
his  emancipation,  firolb  one  who  hid  knowledge  of  the  emancipation,  is  proteeui 
from  attadiment  by  the  creditors  of  the  &ther.  Bray  «.  Wheeter,  89  VL,  &14.  An 
agreement  bj  the  father  for  the  seirioes  of  his  minor  diild  eeases  to  be  biodiz^ 
upon  the  minor  at  the  death  of  the  fiither,  unless  made  by  indentores  of  apprentice- 
ship in  oonformitjr  with  the  provisions  of  the  statute.  Oampbeil  9.  Cooper,  34  N.  E, 
49.  And  if  a  parent  make  a  oontract  for  the  swvioee  of  his  infkit  duk^  and  the 
wages  are  bj  the  agreement  to  be  paid  to  the  diild,  the  cbSld  may  m  Us  own  nmie 
maintain  an  action  for  the  wages  doe.  Snediker  «.  Bieringtmi,  3  Dnlcfaer  (X  J.) 
143.  A  mother,  after  the  death  of  her  hosband,  has  no  authorifej' to  assign  tfaenr- 
vioes  of  her  minor  chikl  fiy  the  period  of  its  minority,  althoogh  hy  thBcontnc^  the 
wages  for  the  ser?k»s  be  made  payable  to  the  child.  The  mother  is  not  entitiBd  to 
the  wages  of  the  child.  Pray  9.  Goiham,  31  Mame,  240;  Frels  e.  Brown,  4  Maa, 
675.  Work  done  by  a  child  for  hia  iather,  after  oomii^  of  age^  does  not  stand  oi 
the  footing  of  work  done  by  a  strai^r,  and  servioes  rendered  by  aeon  while rea^ 
ing  with  and  supported  by  his  father,  without  any  oontract  for  oompenaatioD,  ou- 
not  be  made  the  foundation  of  a  daim  for  wages*  Sanders  v.  Wagcaiseller,  IdPenn., 
248.  Where  a  father  sues  for  damages  remilting  from  an  injury  to  hia  child.  hD 
ean  only  recover  compensation  for  damages  to  be  measured  by  the  loss  of  the  chOd'f 
services,  and  his  expenses  in  nursing  and  curing  him.  He  cannot  recoTer  for  his 
lacerated  feelings  or  his  disappointed  hopes.  The  injuries  sustained  by  the  dsSA, 
such  as  his  personal  sufferings,  the  loss  of  a  fimb,  Ac,  would  be  the  aulijMt  of  an 
action  by  the  difld  himself  Penn.  B.  B.  Ckn  «.  Kelly,  31  Penn.,  373.  And  in  caae 
of  the  death  of  the  child,  oeeasioned  by  negligenoe  in  running  B.  R  eais,  ibt  mes* 
sure  of  damages,  under  the  act  of  April  26th,  1856,  of  Pennq^iraiiia,  is  tbe  peeon- 
lazy  value  to  the  father,  of  his  servioes  during  his  minority,  together  witii  tteexpea- 
ses  of  care,  ko.  Peam.  B.  R.  Ga  «.  Zebe,  33  Peno,  318w  B^  tiw  act  of  IS4T 
(amended,  1849)  of  New  Yotk,  any  person  who  oould  have  maintained  an  adioa. 
if  death  had  not  ensued  from  a  wrongM  act,  neglect  or  delkult,  can  ntaintaio  aa 
action  and  reoover  damages  notwithstanding  the  death.  3  B.  SL,  5th  ed,  pi  &S9. 

But  where  a  parent  sues  for  a  negligent  injury  to  his  mincNr  child,  he  cannot recO" 
ver,  if  the  child's  negligenoe  concurred  in  producing  the  ixjury ;  and  can  reoofer 
only  for  the  loss  of  servioe  before  suit  brought,  together  with  reasonable  oompefi* 
sation  for  the  expenses  incurred  and  care  bestowed  during  the  illnees  of  tbe  cbDd: 
and  cannot  reoover  for  prospective  loss  during  the  minority,  tmina  he  hat  dedand 
apedaUy  fker^or,  Qilllgan  v.  N.  Y.  and  Harlem  B.  R.  Oo.,  1  E.  D.  Smitiv  463. 

The  relation  of  parent  and  child  is  established  prima  facie^  by  eridenoe  that  tfaa 
parties  lived  together  and  recognised,  by  their  acts,  the  ezistenoe  of  sudi  a  r^tioo. 
Balton  V.  Bethlehem,  20  K.  H.,  505.  A  chikiof  frosa  six  to  seven  yean  otBgewsB 
ran  over  and  killed  by  one  of  the  defendants'  cars ;  Held,  that  the  question  of  neg- 
ligenoe was  prq[>erly  left  to  the  jury,  and  that  no  proof  of  any  pecnniaiy  or  special 
damage  to  the  plaintiff  (the  administrator  of  the  child),  or  next  of  kin,  in  oooflequeDOt 
of  the  death  of  the  child,  was  necessary  to  sustiun  the  action.  (See  Laws  of  K.  T., 
1847,  ch.  450;  amended,  1849,  oh:  256.)  Oldfield  «.  N.  T.  and  Harlem  &  fi.  OOf 
14  N.  Y.  (4  Kern.),  310 ;  Quin  v.  Moore,  15  N.  Y.,  432. 
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inflicted,  the  minor  alone  is  entitled,  and  the  damages,  when 
reoovered,  belong  only  to  the  minor.  The  parent's  right  of 
reooYery  rests  upon  the  idea  that  he  has  sustained  special  damages^ 
He  must,  therefore,  lay  his  special  damage  in  the  declaration,  with 
a  per  quod  servitium  amiait;  (a)  and,  if  he  claims  on  the  ground 
of  expense,  this  most  be  stated  specially.  Upon  the  principle 
of  the  right  of  the  father  to  the  serrice  of  his  minor  child,  he  is 
entitled  to  an  action  if  his  minor  child  be  enticed  away  firom  him. 
On  these  principles  the  action,  so'often  brought  by  a  £sither  when 
his  daughter  has  been  deWuched,  is  founded,  viz.,  the  loss  of 
service.  But  this  loss  of  service  is  not  the  rule  of  damages :  it 
is  scarcely  an  item  in  the  account  The  real  ground  for  damages 
is  the  disgrace  of  the  family.  The  loss  of  service,  in  many 
instances,  could  not  be  accounted  anything;  yet  the  damages 
will  be  large,  and  often,  where  the  least  service  is  performed,  the 
highest  damages  are  given :  And  in  all  those  actions,  the  charac* 
ter  of  the  daughter  for  unchastity,  her  connection  with  another 
man,  is  allowed  to  be  proved;  and,  if  satis&ctorily  proved, 
although  it  does  not  lessen  the  damages  for  actual  loss  of  service, 
for  that  will  be  the  same  whether  the  daughter  was,  before  that 
time,  ehaste  or  unchaste,  yet  it  will  render  the  damages  merely 
nominal,  (b)  This  demonstrates  that  loss  of  service  is  not  the 
real  ground  of  the  action ;  for  the  service  of  a  daughter,  whose 
character  is  bad  in  point  of  chastity,  is  of  equal  worth  with  that 
of  the  most  *  virtuous^  (c)  r*9Q9l 

The  slightest  degree  of  service  has  been  holden  suffi-  ^  ^ 
cient  to  maintain  the  action,  and  to  recover  the  heaviest  damages. 
It  has  been  lately  holden,  that  it  is  not  necessary  to  prove  any 
service:  if  she  lives  in  her  father's  family,  service  is  presumed. 
So,  too,  it  is  wholly  immaterial  whether  the  daughter  is  a  minor 
or  not,  if  she  live  with  her  father,  (d)  There  is  not  any  necessity, 
in  this  case,  to  show  a  contract  betwixt  the  father  and  the  daugh- 
ter respecting  services.  She  shall  be  considered  a  servant  to  her 
&ther;  and  this  is  sufficient  When  the  daughter  is  under  age 
she  is,  of  course,  his  servant;  but  this  is  not  the  case,  if  she  be 
of  full  age.    The  presumption  is,  that  she  is  his  servant  if  she 

(a)  1  Term  Bep.,  900.  (b)  Peak.,  MO. 

(c)  Peek.,  %L  (iQ  Peak.,  880, 66. 
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live  with  him ;  but  this  presumption  will  be  removed  oat  of  tha 
way  by  showing  that  she  lives  with  him  merely  as  a  boaider, 
and  that  whenever  she  earns  anything  it  is  her  own ;  and  if  she 
be  of  full  age,  and  do  not  live  with  her  &ther,  she  is  not  his 
servant :  and,  under  those  circumstances,  he  would  not  be  entitled 
to  this  action.  But,  in  cases  of  a  minor,  it  is  immaterial  whether 
she  lives  with  her  fiither  or  not  If  she  be  at  school  abroad,  she 
is  his  servant;  that  is,  he  has  a  right  to  her  services,  and  can 
recall  her  when  he  pleasea  If  she  should  be  at  service,  he  is 
entitled  to  the  avails  of  her  service.  When  a  daughter  is  bound 
out  as  an  apprentice,  living  with  her  master,  a  rigid  adherenoe 
to  the  idea  diat  the  loss  of  service  is  the  ground  of  this  action 
would  prevent  the  father's  recovery.  But  if  we  consider  this 
action  as  really  having  its  foundation  in  another  principle,  to  wit, 
the  disgrace  of  the  &mily,  it  would  be  no  objection  to  the  main- 
tenance of  this  action,  although  the  daughter  should  live  as  an 
apprentice  to  a  master.  This  action  is  maintainable,  when  the 
fether  is  deceased,  by  any  one  who  stands  in  loco  parentis;  asbj 
a  mother,  or  aunt  In  this  action,  the  daughter  is  a  competeot 
witness;  for  she  has  no  interest  in  the  event  (a)  It* is 
^  -'  true,  she  has  an  interest  in  the  question ;  and  that,  for- 
merly, excluded  a  person  from  testifying;  but  it  never exclnded 
the  daughter  in  this  action  on  the  case.  She  was  admitted,  a 
necessiiate  reL  This  action  is,  properly,  an  action  on  the  case; 
for  the  consequential  damages  are  the  gist  of  the  action.  (5)  ^ 
England,  the  form  is  trespass,  vi  et  armta.  In  Connecticat,  it  is 
uniformly  an  action  on  the  case.  (1)    Where  there  has  been  an 

(a)  PMk.,65;  Ten&Bep.,4.  (ft)  aWOs^lS;  lTemBq|^,lR. 


(1)  Where  an  Infant  fam  has  been  debaudied,  the  lawa  of  almoet  every  Sute 
leoognize  a  right  of  action  in  the  parent,  or  in  any  person  standing  mkeofcra^ 
and  entitled  to  the  serdoes  of  the  faifant,  for  the  seduotion.  The  alleged  gist  of  tbe 
action  is  the  loss  of  service  to  the  parent  or  master,  though  in  fact  it  is  tiie  iojarj 
to  the  person  seduced  that  ftimishes  the  real  ground  of  the  action.  It  is  one  of  tbe 
neoessarj  fictions  of  the  law  that  gives  this  right  of  action  to  the  parent  or  iout«r, 
thereby  making  the  inflimt  a  competent  witness.  This  is  done  that  the  vroogdoer 
may  not  escape  for  want  of  proof;  the  transaction  being  such  a  one  as,  fi^  ^^ 
nature,  is  susceptible  of  proof  only  through  the  parties  to  it    It  may  be  questooo- 
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entiy  into  the  father's  house,  and  this  injury  has  been  suffeied, 
the  action  of  trespass,  vi  et  armis^  may  be  brought,  stating  the 
breaking  the  house,  and  stating  this  injury  as  an  aggravation  of 
damages,  (a)    But  whenever  this  action  is  brought^  whatever 

(a)  Ld.  Bajm., lOCi;  1 H.  Bl., 66S. 


able  wfaetbar  the  admiflsion  of  the  infant  in'  suoh  cases  is  not  sometimes  productiye 
of  wrongfttl  oansequenoes,  by  making  a  defendant  liable  who  is  not  in  fact  the 
seducer.  The  answer  is,  that  every  priyilege  of  the  law  is  liable  to  abuse ;  but  in 
this  case  it  is  much  easier  for  the  defendant  to  protect  himself  against  the  peijuiy 
of  the  infant  by  the  use  of  those  weapons  furnished  by  the  law  for  his  defense^ 
such  as  impeachment  of  character,  unchastity,  Ac. — than  it  would  be  for  the 
■educed  to  obtain  reparation  for  a  wrong  when  there  are  no  other  means  of  fixing 
it  upon  the  seducer  than  by  her  own  testimony.  In  these  cases,  generally,  the 
plaantiir  has  his  election  to  bring  case  or  trespass,  though  case  is  always  a  proper 
remedy.  Koran  v,  Dawes,  4  Cow.,  413.  In  Vermont,  the  action  of  trespass  is  held 
to  be  the  proper  remedy,  and  the  seduction  is,  of  itself,  a  substantive  ground  for  the 
actioD.  Hubbell  v.  Wheeler,  2  Aik.  Yt  Rep.,  359.  The  action  is  founded  ezclu- 
nyely  on  the  relation  of  master  and  servant,  and  not  of  parent  and  child,  and  the 
gist  of  it  is  the  consequential  loss  of  service.  South  v.  Denniston,  2  Watts'  Rep., 
474.  Hence,  a  mother,  though  a  widow,  not  being  entitled  to  the  service  of  a  child, 
cannot  maintain  this  action,  except  by  proof  of  actual  service  at  the  time  of  seduc* 
tion.  Id.  To  establish  the  relation  of  master  and  servant,  however,  in  this  action, 
the  Bli(^test  acts  of  service  are  sufficient  Moran  v.  Dawes,  4  Cow.,  512.  Thus  a 
father  may  sustain  it  for  the  seduction  of  a  daughter  under  twenty-one^  though 
at  the  time  of  the  seduction  and  impregnation  she  was  absent  fh>m  his  house, 
Uying  at  another  place,  provided  he  had  the  right  to  her  services.  Homketh  «.  Barr, 
8  Serg.  ft  Rawle,  36.  But  if  the  person  seduced  be  above  the  age  of  twenty-one 
/ears,  there  must  be  some  evidence  of  the  relation  of  master  and  servant — some 
pntof  of  actual  service  performed.  Where  the  plaintiff  was  brother-in-law  of  the 
ieduoed,  who  was  twenty-eight  years  oT  age,  and  resided  with  the  plaintifl|  but  paid 
for  her  board,  it  was  held  that  he  was  not  entitled  to  recover,  without  some  further 
proof  of  actual  service.  Wilson  v.  Sproul,  3  Penn.  Rep.,  49.  This  action  cannot 
be  sustained  by  the  mother,  where  the  seduction  and  impregnation  took  place  during 
the  lifetime  of  the  father,  with  whom  the  daughter  resided  at  the  time ;  although, 
after  the  father's  death,  she  remained  with  the  mother,  who  was  at  the  expenses 
of  her  lying-in,  and  who  supported  her  and  her  child.  Logan  v.  Murray,  6  Serg.  k 
Kawle,  176. 

An  action  cannot  be  sustained  by  the  father,  when  it  is  proved  that  he  knew  of 
the  improper  intercourse  between  his  daughter  and  the  defendant  when  it  took 
place,  and  did  not  intexfere  to  prevent  it,  or  that  he  connived  at  the  mtercourse,  and 
consented  to  his  daughter  and  the  defendant  lieing  together  and  having  such  hiter- 
ooune  after  it  came  to  his  knowledge.  Travis  v.  Badger,  24  Barb.,  614.  And  m  no 
eaae  will  an  action  lie  by  a  parent  for  an  injury  to  his  child,  unless  some  actual  Uxm 
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will  justify  the  entering  the  hooae  is  a  competent  jttsdficttioB 
of  the  whole  charge  in  the  declaration,  by  wi^  of  aggiavati<n; 


has  oocorred  to  him.  The  Actioii  for  the  h^urj  should  he  brought  in  the  name  of 
the  chikL  Stephenaon  v.  Hall,  14  Barix,  S22;  Robaliiia  v.  Armstrong,  5  id^  S4T. 
But  the  permm  seduced  camiot  maintain  an  action  for  the  seduction.  HamiltoQ  i. 
Lomaz,  26  Barb.,  615.  In  an  action  for  seduction,  proof  of  pregnancy  sod  the 
Mrdi  of  a  diOd  is  not  essential  It  is  sofBdent  if  the  iDnees  of  the  daughter, 
whereby  she  was  unable  to  labor,  was  produced  hj  shame  for  the  sedocdoa  Kiught 
9.  Wilcox,  18  Barb.,  212.  That  the  plaintiff  allowed  the  defendant)  a  mairiedmia, 
to  Tint  his  daughter  as  a  suitor,  and  placed  her  in  exposed  sitnatioDa,  does  not  debir 
him  ftrom  maintaining  an  action  for  the  seduction,  unless  he  knew  the  defeodsnt  to 
be  married,  though  it  is  a  cireumstanoe  for  the  Jury  to  consider.  BidnrdBOD  t. 
Vonta,  11  Ind.,  466.  Where  a  stopfkther  adopted  the  Biegitimate  dau^ter  of  ha 
wife  into  his  family,  and  she  was  brought  up  bj  him,  he  can  maintain  an  aotionfor 
her  seduction.  The  gist  of  the  action  is  loss  of  service.  Bracy  v.  Kibbs,  31  BiriL, 
273.  In  an  action  for  the  seduction  of  plaintiff's  daughter,  defendant  objected  thit 
the  plaintiff  was  not  entitled  to  the  services  of  the  daughter,  she  having  been  iodes* 
tured  to  the  defendant  as  a  servant  Held,  that  proof  that  the  defendant  procnnd 
her  to  be  indentured  to  him  as  a  means  of  accomplishing  the  seduction  was  admiasibto 
hi  answer  to  this  defense.  Dain  r.  Widcofi;  18  K.  Y.  (4  Smith),  46.  Itwaaheldb 
Seargant's  case,  5  Cow.,  106,  that,  under  the  following  drcumstanoee,  the  mother 
could  sustun  the  action  for  seduction  of  her  daughter:  The  daughter  was  laboiiog 
under  artidea  of  indenture  executed  by  her  mother  and  herself  During  the  ser- 
vice  ahe  waa  seduced  by  her  master;  whereupon  the  articles  were  canceled,  and 
she  returned  to  her  mother's  house  and  lay-in  th,ere.  It  waa  held  that  her  mother 
oould  Buatain  an  action.  But  this  decision  is  not  supported  by  the  authorities.  It 
is  well  setUed  that,  to  sustain  the  action,  the  right  to  the  services  most  be  in  the 
plaintiff  at  the  very  time  when  the  wrongful  act  was  committed.  And  conseqaeo* 
tial  damages  and  pecuniary  disbursemente  resulting  fh>m  the  seduction- wodd  sot 
support  the  action,  unless  the  right  to  the.  services  existed  in  the  plaintiff  at  the 
time  of  the  seduction.  Davis  v.  Williama,  10  Ad.  A  EUiSi  N.  R.,  726;  Logta  t. 
Murray,  6  Serg.  t  Bawle,  175 ;  South  v.  Denniston,  mpro ;  Bartiey  v.  Bichtmyer,  4 
Comst,  38.  But  when  the  father  has  the  right  to  her  eenrioa,  whether  his  dtughter 
be  living  with  him  or  in  the  employ  of  some  one  else,  he  can  maintain  the  actioo. 
Mulvehall  r.  Millard,  11  N.  Y.  (1  Kern.),  343.  In  an  action  by  a  faUier  for  the 
•eductbn  of  his  daughter,  evidence  of  a  promise  of  marriage  is  not  admissible  tfi 
ground  of  damages,  but  may  be  given  in  evidence  to  explain  the  daughter's  cos- 
duct,  if  she  is  attadced.  Robinson  r.  Burton,  5  Harring.  (DeLX  336.  The  defend- 
ant's condition  as  to  property  may  be  hiquired  into,  and  the  plaintiff's  dissolote 
babita,  but  not  his  general  reputetion  in  this  respect  Proof  of  slight  acta  of  t»- 
vice  will  entiUe  the  plaintiff  to  recover  for  loss  of  servicsL  And  damages,  eoioBtxA 
by  seduction,  may  be  exemplary  or  punitive  in  agg;ravated  cases.  Id.  And  it  makM 
no  difference  whether  the  seduction  be  accomplished  by  deception  or  solidtatioo,  tf 
to  whether  the  action  may  be  mamtained.  Beed  v.  WQliams,  6  Sneed  (Tenn.),  530. 
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M  if  the  defendant  should  be  allowed  to  show  that  he  had  a 
license  to  enter.  This  would  justify  his  entry,  and  bars  a  reco- 
very,  in  this  form ;  and  when  this  is  the  case,  the  only  safe  way 
is  to  lay  the  conseqxtential  damages,  as  the  gist  of  the  action.  1^ 
indeed,  the  defendant  could  be  oonsideted  as  a  trespasser  ab 
initio^  as  has  been  contended  by  some,  a  recovery  might  be  had^ 
where  the  breaking  and  entry  is  laid  as  the  gist  of  the  action. 
But  this  can  never  be  the  case ;  for  a  man  is  never  a  trespasser, 
ab  initioj  for  abusing  a  license  firom  the  party,  but  only  where 
the  law  gives  a  license.  When  such  license  as  the  law  gives  is 
abused,  the  law  takes  care  of  this,  and  pronounces  the  wrong- 
doer a  trespasser,  ab  initio,  (a)  (1)  Can  a  &ther  have  an  action 
of  trespass,  vt  et  armis^  for  taking  away  his  child?  There  can 
be  no  doubt  that  he  is  entitled  to  an  action  on  the  case  for  entic- 
ing him  away  from  his  service ;  and  it  has  long  been  settled  in 
England  that  he  may  have  an  action  of  trespass,  vi  et  armis^  for 
taking  away  the  heir ;  but  I  have  not  found  any  case  of  an  action 
for  taking  away,  by  force,  the  younger  children.    Upon  the  prin- 

(a)  800.,  140. 


(1)  The  caae  of  HubbeU  r.  Wheeler,  2  Aik.  Vt.  Sep.,  359,  is  directlj  opposed  to 
the  doctrine  of  the  text,  and  though  the  authorities  generally  support  the  correoi- 
Mss  of  the  author's  condusions,  it  is  believed  that  this  is  one  of  the  few  instanoes 
IB  which  they  are  wrong.  In  Hubbell  v.  Wheeler,  which  was  an  action  of  trespass, 
quan  dUmmm  fregit,  the  plaintUT  offered  testimonj  tending  to  prove  that  the  defend- 
aatt  being  at  the  time  a  boarder  in  his  house,  debauched  his  daughter  and  got  her  with 
diild,  she  beb^  at  that  time  in  his  service.  It  was  objected  by  the  defendant  that, 
bemg  a  member  of  the  plaintiff's  family,  he  entered  the  house  by  the  license  of  the 
plaintiflj  and,  inasmuch  as  the  seduction  of  the  daughter  was  laid  as  an  aggravation 
of  the  tre^MSS,  the  trespass  being  justified,  the  plaintiff  could  not  recover  for  the 
aeduction,  and  moved  for  a  nonsuit  accordingly.  The  jury  returned  a  verdict  for 
tiie  plaintiff.  The  defendant  then  moved  that  the  verdict  be  set  aside,  and  a  non- 
suit entered.  The  oourt  in  this  case  admit  the  doctrine  laid  down  in  the  text,  that 
a  man  is  never  a  trespasser,  a&  wiito,  for  abusing  a  license  fW>m  the  party,  but 
only  where  the  law  gives  such  license,  but  hold  that  the  abuse  of  such  license  fh>m 
the  party  may  be  taken  advantage  of  by  a  new  assignment,  and  that,  in  the  present 
cue,  if  the  defendant  had  pleaded  the  license  to  enter  the  house,  the  plaintiff  might 
have  now  assigned  the  debauching  of  the  daughter,  and  recovered  for  that  as  a 
distinct,  substantive  trespass,  and  that  the  defendant  could  not,  by  pleading  the 
general  issue,  with  notice  of  the  license,  deprive  the  plMntiff  of  the  proper  matter 
for  a  new  assignment;  and  judgment  therefore  passed  for  the  plaintifll 
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r*2941  ""'P^"^  ""^  theoommonlaw,iti8»eleartliat,intheseStete8, 
^  -'an  action  will  lie  for  taking  away  any  child;  for  all  the 
children  are  heirs.  The  whole  number  of  children  oonstitate 
that  character  known  in  the  law  by  the  term  heir.  But  I  see  no 
reason  why,  in  England,  the  father  may  not  nuiintain  his  actaon 
against  the  person  who  takes  away  any  child ;  for,  surely,  he  is 
bound  to  perform  certain  duties  ^wards  his  children,  which  he 
cannot  perform  if  they  be  taken  firom  him;  and,  to  enable  him 
to  perform  these  duties,  he  is  entitled  to  the  custody  of  his  chil- 
dren ;  and,  if  this  right  should  be  violated  by  force,  I  have  no 
hesitation  in  saying  he  could  maintain  the  action.  (1) 

(1)  Li  PennsylTuiia,  where  an  Olegitiinate  diild  had  lived  ia  the  familj  of  its 
putative  grandfather  for  several  yeara,  it  was  held  that  the  grandfather  might 
maintain  an  action  on  the  case  for  its  abduction.  MoritE  v.  Ganihart^  7  Watts'  fiep, 
802. 

Proof  that  the  son  left  hia  father's  service  in  another  State,  without  hiB  fsHuB^ 
oonsenti  and  oflbrad  his  services  to  the  defendant,  who^  knowing  hkn  to  be  a  minor, 
at  first  reAiaed  to  employ  him,  and  did  employ  him  on  his  wgent  request,  aadopoo 
his  representation  that  he  had  his  father's  consent,  will  not  maintain  an  action  for 
enticing  away  his  son.  Batterfleld  r.  Ashley,  6  Cush.,  249.  But  hi  «a  ao^  fv 
harboring  the  plaintiff's  son,  if  the  defendant,  knowing  that  the  son  had  ran  awtf 
from  his  father,  board  him  in  his  family  and  allow  him  to  work  on  his  farm  as  be 
pleases,  and  do  this  with  the  intention  of  aiding  or  encouraging,  or  with  the  ksov- 
ledge  that  it  aided  or  encouraged,  the  son  to  keep  away  from  his  &ther,  he  islitUs 
to  the  action.  Sargent  v.  ICathews,  38  N.  H.,  64.  To  enable  the  fother  to  maintain 
an  action  for  taking  his  infant  children  fVom  his  possession,  he  must  shovsomeloa 
of  service;  but  if  this  be  shown,  however  small  its  value^  the  Jury  may,  in  additioi 
to  this  value,  give  him  compensation  for  his  wounded  feelings.  ICagee  a.  Hollaixi, 
3  Dutdier  (N.  J.),  86.  A  parent  cannot  midntMn  an  action  fas  entidng  avsjhis 
daughter  between  the  ages  of  twelve  and  eighteen  ftom  the  parent's  serrioe^  toA 
procoring  her  marriage,  without  the  plaintiff's  consent,  to  a  man  of  had  character, 
by  fraudulent  representations  to  the  aitj  derk  and  the  magistrate.  Harvey  f<  Hose- 
ey,  7  Qray  (Ma8S.X  479. 
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•  CHAPTER  XL  [*296] 

Of  ths  Authoritt  of  ▲  Mothxb  oysb  Childbsn.    Of  Infants, 

BZr  YXHTBB  SA  ICSBE.  Of  THX  SeTTLEMSNT  OF  THS  ChILD.  OF 
THX  BUUB  IN  CHANCSBYy  WHBBB  ▲  PoBTION  IS  SSCUBJED  BT 
MaBBIAGB  AbTIGLBS,  and  AFTEBWABDS  as  much,  OB  LESS, 
8BCUBBD  BT  DbBD  OB  WiLL.  Of  ADMnTlNG  PaBOL  PbOOF  TO 
XSPBL  THS  PbBBUHPTION  THAT  A  SuBSSQUSNT  PbOVIBION,  IF 
KSCSiVSU,  IS  INTSNDSD  to  BS  a  SaTISFACHON*  Of  THS  POB- 
nON  SBOUBBD  BY  THS  MaBBIAOS  SsiTLElCSNT.      WhBTHBB  AN 

Infant  can,  bt  Mabbiaob  SsrrLBia&NT,  bend  hsb  ob  his 
Rrai.  Pbopsbtt,  pbotidbd  thbbb  is  a  Consent  of  Pabentb 

OB  OUABDIANS  TO  THE  SbXTLEHENT.      Of  CoNTBACTS  BETWIXT 

Pabentb  and  Childben. 

MoTHXBB,  dnring  covertare,  exercise  authority  oyer  their  chil- 
dren ;  but,  in  a  legal  point  of  view,  they  are  considered  as  agents 
for  their  husbands,  having  no  legal  authority  of  their  own :  After 
the  death  of  the  husband,  they  often  have  authority.  I  deem  it 
an  immaterial  inquiry,  whether  they  possess  this  authority  in 
character  of  a  parent,  mistress,  or  guardian.  (1)  As  to  the  ques* 
tion  how  &r  a  parent  is  liable  for  the  torts  or  contracts  of  his 
minor  children,  I  know  of  none  which  have  not  been  considered 
in  these  chapters,  except  such  where  he  is  bound  only  in  cha- 
racter of  master ;  which  cases  are  considered  in  the  chapters  on 
the  relation  of  Master  and  Servant  By  statute,  in  some  in- 
stances, the  &ther  is  rendered  immediately  liable  for  penalties 
for  the  misconduct  of  the  child. 

An  unborn  in&nt  is  now  considered,  in  most  instances,  in  ease, 
BB  much  as  one  that  is  bom,  and,  for  many  purposes,  has  always 


(1)  The  motlier,  after  the  Ikther's  death,  has  no  right  to  the  aenioea  of  the  minor 
chQd,  nor  ia  ahe  liable,  aa  the  father  is  liable,  for  the  support  of  such  child.  Pray  v, 
Oorham,  31  ICahie,  340;  E.  B.  r.  E.  0.  B.,  28  Barb.,  300 ;  Bartley  v.  RiQhtmjer,  4 
Oomst,  38 ;  Commonwealth  r.  Murraj,  4  Binney,  487 ;  Williama  «.  Hutchinson  3 
Gomat^  812 ;  South  v.  Denniston,  2  Watte  (Penn.^  474;  10  Aland  EUis^.K.  R.^  725 
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been  so  considered,  (a)  A  posthumous  child  is  as  much  entitled 
to  a  distributory  share,  under  the  statute  of  distributions,  as  one 
that  is  bom  at  the  time  of  the  death  of  its  father:  Or,  where  the 
&ther  appoints,  under  the  statute  of  Charles  II,  a  testamentary 
guardian  to  all  his  children ;  such  person,  so  appointed,  is  as 
much  a  guardian  of  a  posthumous  diild,  as  of  any  of  the  other 
children,  {b)  So,  too,  when  waste  is  committed  upon  sudi  estate 
as  will  be  the  inheritance  of  a  child  en  venire  sa  mere,  acourt  of 

r*2dfi1  ^^^^^7  ^'^  grant  an  injunction  against  *  the  wastes 
on  a  bill  filed  in  &vor  of  such  an  in£uit,  by  any  per 
son  who  styles  himself  procA^m  ami  to  the  in&nt:  and  sncii 
in&nt  may  be  appointed  executor,  though  he  cannot  act  as  and, 
until  he  be  seventeen  years  of  age ;  and  where  a  term  is  oeated 
for  the  purpose  of  raising  portions  for  younger  children,  a  child 
bom  after  its  ihther's  death,  is  as  much  entitled  to  the  beaefit  of 
such  term,  as  the  other  children,  (c)  So,  where  land  is  given  bj 
B  to  G,  by  will,  on  condition  that  he  pay  $500  to  each  of  his 
children  living  at  his  death,  it  was  held,  that  a  child  bom  after 
the  death  of  his  father,  was  entitled  to  $500.    A  devise  of  a 
legacy  of  personal  property  to  an  unborn  child,  if  they  be  twina> 
the  legacy  shall  be  divided  between  them.    An  unborn  in&nt 
may,  also,  be  heir.    This  must  always  be  the  case  in  Connecd* 
cut ;  but  in  England,  it  maty  be  the  case,  or  not    H  A  should 
die,  leaving  a  son  and  daughter  at  the  death,  and  another  son 
should  be  afterwards  born,  this  son   could  not  be  heir.   He 
would,  indeed,  as  the  case  might  be,  be.  heir  to  his  broker, 
on    the    death   of  his   brother,    without    issue:    But  if  the 
children  A  left  had  been  daughters,  he  would    have  been 
heir;  and  if  the  posthumous  child  of  A  had,   also,  been  a 
daughter,  she  would,  with  her  two  sisters,  have  oonstituted  the 
heir,  {d)    In  these  cases,  where  the  unborn  child  may  be  heir, 
when  born,  the  inheritance  descends,  in  the  meantime,  to  the 
presumptive  heir.    An  unborn  infant  may  take,  by  devise;  and 
it  is  not  material  whether  the  infant  is  en  venire  sa  msrt^  oi  not 
An  estate  may  be  given  by  will,  not  only  to  a  person  «  «««,  hot 
to  an  unborn  child  of  a  person  in  esse,  when  he  arrives  to  the 

(lO  tP.  W.,4«;  aAtlL.in.  (6)  4BMy  440;  Pw.  in  Cm..  IS;  »Vw..T» 

Ce>  Pre.iiiCnL,M;  lP.W.,tt8,Mi.       (tf>  1  P.WiBB.,4BB,487;6T.B^.tlO;Bo^^ 
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age  of  twenty-one  years ;  so  that  it  is  possible  that  such  devise 
may  not  take  effect^  until  after  the  death  of  the  parent  of  such 
childf  twenty-one  years  and  nine  months,  (a)  There  was  a  deter- 
mination formerly  much  regarded,  when  the  words  of  the  devise 
were  in  the  present  tense,  and  when  *  in  the  future  tense.  ^^^^^ 
In  the  former  case,  it  was  holden,  that  the  child  unborn  ^  ^ 
could  not  take,  not  being  in  ease;  in  the  latter  case,  it  was  ad- 
mitted, that  he  might  take,  when  bom ;  it  being  the  dear  inten- 
tion of  the  devisor,  that  the  devisee  should  not  take,  until  he 
was  bom.  But,  in  late  cases,  the  court  have  holden,  very  pro-* 
perly,  that  no  devisor,  although  he  used  words  in  the  present 
tense,  could  intend  that  the  devisee  should  take,  until  he  was* 
bom.  So  that  this  subtle  and  useless  distinction  is  exploded ;. 
and  the  devisee,  when  bom,  can  take,  whether  the  words  of  the 
devisor  are  in  the  present  or  future  tense.  In  Cionnecticut,  by 
statute,  not  only  an  executory  devise,  by  will,  to  an  unbom  in- 
fimt,  is  good ;  but  a  conveyance,  by  deed,  of  real  estate,  may  be- 
given  at  a  future  period,  to  a  person  in  being,  or  to  the  immedi- 
ate descendant  of  a  person  in  being;  but,  to  avoid  a  perpetuity,, 
it  cannot  extend  any  further.  Whilst  it  was  the  opinion  of  the 
court,  that  an  unbom  in&nt  was  not  in  esae^  it  was  determined,, 
that  the  killing  such  child  was  not  homicide,  but  a  great  mispri- 
sion; and  this  is  still  the  law,  notwithstanding  that,  for  most 
purposes,  such  in&nt  is  considered  as  in  east.  But  if  a  child  re-^ 
cdve,  before  birth,  a  mortal  wound  from*  another,  by  violence,, 
and  is  bom  alive,  and  die  within  a  year  and  a  day,  it  is  homicide:. 
(&)  it  may  be  murder,  or  excusable  homicide,  as  the  circum- 
stances attending  the  transaction  should  happen  to  be.  (1) 

M  Oo.  Lit.,  IL  In  BotM ;  1  Br.  In  Can.,  886;  6  T.  Bep.,  49;  Bar.,  SUIT;  1  Bl.  Bep.,  61S; 
%  1  HftwlC,  111 ;  4  BL  Oom.,  197. 


(1)  It  IB  nofwheld  to  be  settled  law,  both  in  England  and  this  oountry,  sajs  Chan- 
odlorExiT,  that  an  Infant,  m«0ni^eMfiMr^  is  deemed  to  be  IneiM,  for  the  purpose  of 
tsloDg  a  remainder,  or  any  other  estate  or  interest,  which  is  for  his  benefit,  whether 
bj  descend  by  deyise,  or  under  the  statute  of  distributions.  4Ejent'8Ck>nL,  249;  Qood*^ 
title  9.  Wood,  cited  n  Term  Bep.,  108,  note;  Stedfast  v.  Niooll,.  3  John.  Gas.,  8V 
Swift  «.  Duffleld,  6  Serg.  ft  Bawle,  38.  In  one  oase,  in  New  York^  it  was  held,  that,. 
M  respects  the  rights  of  others,  a  diild  bom  dead  wlthm  such  an.  early  stage  of' 
Fragnanc^  as  to  be  incapable  of  Uying,  is  not  deemed  to  bave  been. M' cms;  and  ifT 
66 
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The  plaoe  of  th^  birth  (^  a  child  ii  his  plAOs  <tf  Mtiitiieot^  if 
tieithef  the  fitiher  nor  mother  have  an  j  MtiletiMit  If  hk  &tlier 
hare  a  settlemetit,  hia  settlement  la  tlbe  diild'b,  uakn  tbe  AM 
aoquire  a  settlement  Ibr  himselfi  aa  in  aoiiM  cimb  he  jamj  :  aad 
60  often  as  a  ikther  aequited  a  new  settlement  the  newiettlement 
beoomee  the  child's.  Oarth.»  4S8 ;  Oomb«,  S6I }  &ak,  485, 628; 
Ld.  Bay,  47S,  587 ;  1  Bttx  in  Oan.,  871.  If  the  fliditf  Im  so 
settlement,  and  *  the  mother  hare  one,  the  settkmeDt  of 
^  •'  the  mother  is  the  settlement  of  the  cbikL  It  was  for- 
merly tfnppoeed  that,  during  the  oorertore^  ihe  mothorti  Mk- 
ment  was  suspended,  and  revived  on  hia  death :  but,  I  tfip» 
hend,  that  it  is  not  noir  considered  is  fuspanded  in  SMh  (M; 
and  the  children  will  be  settled  where  the  mother  hai  a  settle- 
ment Bar.  S.  Ca.,  867,  870,  875.  If  the  &iher,  who  hM  a 
aettlement,  die,  the  children,  who  live  with  their  moiker,  till, 
upon  the  mother's  gaining  a  new  settlement,  be  selded  in  tbe 
mother's  new  settlement  Bur.  3.  Ga.,  64^  STsii  478i  Whea  tke 
mother  marries,  and  remotee  to  the  husband'e  plac^  6f  mmI^ 
ment,  the  children  of  Ihe  first  husband  remain  Mded)  there 
they  were  settled  at  the  time  of  the  marrhige  of  iMt  ffiotttf. 
But,  if  any  of  them  be  under  the  ^  of  seftw  yeats,  ib^j  ^^ 
go  with  the  mother  for  nurtut^ :  bot  if  th^  a»e  pta))0»»  i^J 
mnet  be  supported  at  the  e^penie  of  the  pari  A  where  &dy  ^ 
settled  (in  Connectiout  at  the  eatpenseof  tbe  town),  batoinfiot 
'be separated  from  their  mother.  9  Salk*,  470;  8  S^,  869.  h 
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•bom  tvlthifi  the  ftm  at  ttofitha  Alter  (X^iusei^tiOfa,  the  t^MMttapfttDa  ii  tbtk «« 
incapable  of  Itirbi^.  MatsefliS  v.  lAlAhliiiOf,  S  Mfen  Ba#.,  «.  lb  TtOsHmt 
Woodfiirdt  4  Vaa^,  SHitwaalnia  that  auoh  ohfld  was  in  beiaft  te  lU  ioaoti,  ex- 
'Cept.in  the  oaae  of  a  deaoent  at  oommon  law.  hi  TWHrtr  e.  ButClB,  1  Sim. ISta, 
laif  kwaaheld)  that  wheraagiftwaaiBade  todttldraAbora,aa,aab3d«M*^ 
.M  mere  ahould  take  a  ahare.  Among  other  reaaona,  in  thia  caae,  it  was  sagfft^ 
that  a  child  en  ffenire  ea  men,  even  in  the  ^arlj  stages  of  {iregnaDcy,  shooM  t» 
4eemed  liring,  becauae  the  potential  ekistenoe  of  such  ^taLd  places  ft  witliin  tbe 
reaaon  and  motive  of  the  gift,  and  the  maxim  of  t^  dvil  law  WHS  dted,  jw^ww 
pro  fKtfo  habetur.  In  a  late  case  in  ttassadiusetta,  direcUy  acknowlfld^  ^  *^ 
thoritj  of  Trower  «.  Butts,  where  a  testator  bequeathed  the  residQe  of  bis  «^ 
to  such  of  his  grandchildren  as  should  be  Uving  tU  hie  deomae,  in  equal  portiou,i^ 
was  held  that  a  grandchild  bom  within  nine  months  after  the  tsstator's  destii,  «tf 
•entitled  to  a  share  of  sucfh  residue.  Itall  v.  Hancock,  16  Pick.  Sep.,  SS6. 
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0)nneotlcnt)  a  minc^  child  gains  no  letUement  by  living  with 
a  goardian,  or  mafiteh  A  eetileiifient  is  always  loet  by  gaming  a 
new  settlement ;  and  is  never  lost  in  any  other  way.  In  Eng- 
land an  in&nt  apprenliei^  by  staliate,  gains  a  settlement  for  him- 
8^^  in  the  place  others  he  last  served  his  master,  forty  days ; 
and,  aftw  this,  if  his  flither  or  mother)  as  the  ease  may  be,  gain 
a  new  settlement  for  themselves ;  yet  they  gain  none  for  him, 
not  even  if  he  be  lining  with  kis  ikther. 

When  a  child  arrives  at  twenty-one  ytera,  and  leaves  his 
Other's  house,  or  lives  with  him  in  the  character  of  k  boarder, 
and  his  fiither  gain  a  tiew  settlemeiit  for  himself  the  tibMfs 
settlement  ii  ntit  changed ;  but  if  he  live  in  his  &ther^  fikmily, 
in  oharacter  of  a  child,  txt  servant,  his  £Kther's  lest  settlement 
becomes  his.  1  East,  626 ;  6  T.  Bep.,  686;  If  a  minor  mair^, 
or  enlist  into  ihe  artny  or  *  navy,  so  that  he  is  no  longer  ^^^rri 
^nnder  the  government  of  his  father,  his  fitther  gains  ^  -' 
no  settSement  for  him,  by  gaining  one  for  hiiliselC  Bur.  S.  Oa., 
270,  «B8;  8  T.  Bep.,  114,  864;  6  T.  Sep.,  262.  <1} 


(1)  In  Vannont^  the  wttlexiient  of  the  infant  Ib  regnlatod  bj  statute.  Legitimato 
chfldien  follow,  and  have  the  settlement  of  their  fathei^  if  he  have  anj  within  the 
state,  until  thej  gain  a  settlement  of  their  own.  If  he  have  none,  they  follow,  and 
tske  ihe  settlement  df  theit  ihotber.  ZUegiiltnate  ehildten  have  the  settlement  of 
their  mother;  bat  aaitlMlr  legMoittte  nbr  fflegiUmats  bfallclreii  gain  a  setltement  hj 
birth,  in  the  place  where  th^  may  be  bom,  if  neither  of  the  parents  have  any 
getttement  therein.  Rev.  Stat.  Vk,  p.  99.  If  the  hnsband,  having  no  settlement 
within  the  state,  Abandon  his  wife  and  leave  the  state,  she,  having  a  settlement 
within  it  before  her  marriage,  may  be  removed  to  that  settlement ;  and  in  that  case, 
the  minor  cliildren,  while  they  remain  with  their  mother,  must  be  removed  with 
her  and  retain  bar  settlement  ^Bethel  v.  Tunbridge^  13  '^i  Eep.,  445.  In  Yer- 
ment  it  is  also  held,  that  the  wife  of  a  minor  son  is  not  of  the  family  of  the*father, 
and  that  the  fiither  is  not  bound  to  support  her.  Manchester  «.  Bupelrt,  6  Tt 
Bep^291. 

In  Massachuaetts,  minor  children  will,  after  the  death  of  their  father,  follow  and 
soqnird  any  new  settlement  aoquhied  by  the  mother,  except  by  marriage.  In  case 
of  her  ao^iiing  a  new  settlement  by  a  subsequent  marriage,  the  town  where  she 
aoquiree  it  will  nol  become  chargeable  with  the  support  of  the  children.  Dedham 
V.  Naddc,  16  liass.  Bep.,  135 ;  Freetown  v.  Taunton,  ibid. ,  62.  Marriage  is  not,  ia 
an  cases,  such  an  emandpaUon  as  will  prevent  children  firom  following  the  settle- 
ment  of  the  parents.  If  an  infant  daughter  is  lawfully  married,  she  can  afterwards 
derive  no  settlement  finom  her  mother.  Charlestown  v.  Boston,  13  itass.,  469.    Bat 
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It  ifl  a  rule  iu  chanoery,  that  when  a  portion  is,  by  articles  of 
a  marriage  settlement  secured  to  a  child ;  if  the  person  standing 
in  loco  parentis  should,  either  by  deed  or  will,  sabseqnentlj 
provide  for  such  child,  that  such  provision  is  a  satis&ction  of  the 
portion  secured.    If  the  provision  is  as  great  or  greater  than  the 
portion,  it  is  a  complete  satisfiu^on:  if  it  is  not  so  great,  it  b  t 
satis&ction  pro  (onto.    The  parent^  in  these  cases,  is  supposed  to 
intend  that  the  subsequent  provision  should  be  a  satis&ction  of 
the  portion.    It  is  always  to  be  understood  that  the  chQd  is  doI 
compelled  to  receive  the  subsequent  provision,  so  as  to  make  it 
operate  as  a  satisfiustion  in  toto  or  pro  tasfUo;  but  if  he  do  take 
under  the  subsequent  provision,  it  is  a  satis&ction  as  here 
stated.  (1)    The  principle  upon  which  the  courts  of  chanoeij 
have  proceeded,  is  to  give  effect  to  the  intention  of  the  parent; 
and  yet  it  is  highly  probable,  to  my  mind,  that  the  intention  of 
the  parent  is  much  oftener  defeated  by  such  an  implication,  thsn 
fulfilled.    I^  indeed,  the  provision  of  the  marriage  articles,  or 
any  other  instrument,  where,  that  he  would  leave  the  child  or 
children  so  much,  and  then  by  will  or  deed  should  make  that 
provision ;  this  would  undoubtedly  be  a  fulfillment  of  the  con- 
tract  contained  in  the  marriage  articles :  But  when  there  is,  br 
the  articles,  an  actual  settlement  of  a  certain  sum,  or  of  oertam 
lauds,  on  the  issue  of  the  marriage,  it  is  difficult  to  nndeistand 
why  it  may  not  be  understood  to  mean  an  accumuktire  pith 
vision. 

There  certaialy  could  be  nothing  strange  in  a  parent's  enlaig- 

marriage  is  not  such  an  emancipation  of  a  male  in&nt  as  wffl  enable  him  togiio* 
settlement  in  lUs  own  right  Taunton  v.  Pljrmoath,  16  ICaaa^  203. 

The  law  in  Peuji^lTania  and  Vermont,  with  regard  to  the  setUement  of  ohOdieB, 
is  nearly  identical  PhiMelphU  9.  Bristol,  6  Seig.  k  Bawle,  666 ;  MQford  v.  ^ 
oungee,  3  Whart,  tl ;  Wadiington  r.  Beaver,  3  Watts  k  Serg.,  648. 

In  Ohio,  as  hgi  y««af|chivwtts,  where  the  mother,  by  marriage^  aoq[aire0«  o^ 
settlement  from  her  husband  die  does  not  thereby  diange  the  settiomeot  of*  F*''' 
per  child  by  her  first  marriage.  Blooo^eld  v.  Chagrin,  6  Ohio  Bep.,  316. 

A  minor  child  of  paren:|8  whp  are  paupers,  bound  to  service  by  the  setectma  b/ 
written  indentures,  is  not  thereby  eipandpated.  Such  child  foQowB  the  settleiBeDt 
of  his  father  within  this  slate,  until  he  acquires  one  of  his  own.  OMtowo  ^  ^ 
mouth,  40  Maine. 

(1)  Candor  k  Henderson's  Appeal,  27  Penn.,  119. 
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iog  the  provisioii  which  he  first  made,  especially  when  he  r^^oAAn 
finds  that  his  property  has  greatly  increased,  as  *  is  often  *-        ^ 
the  case;  and  if  the  parent  did  not  intend  that  he  should  take 
both,  nothing  ooold  have  been  more  easy  than  to  have  expressed 
it  in  the  sabsequent  provision.    There  surely  is  no  presumption, 
that  when  a  parent  provides  for  his  child  in  a  marriage  settle- 
ment,  that  he  never  will  make  any  further  provision,  unless  it 
shall  be  considered  a  satisfitction  of  the  portion  in  the  marriage 
settlement.    It  seems  to  me  not  analogous  to  the  rule  in  other 
cases.    If  a  man  should  provide,  in  ordinary  cases,  for  a  child, 
as  by  giving  him  a  bond  of  $1,000  to  be  paid  after  his  death, 
and  also  leave  in  his  will  to  the  child  a  legacy  of  $1,000 ;  both  of 
these  are  in  the  nature  of  a  testamentary  disposition ;  and,  being 
given  by  two  distinct  instruments,  the  child  is  entitled  to  both. 
So,  too,  if  a  man  makes  a  will,  and  in  the  wiU  says,  '^  I  give  to 
B  $1,000;"  and  then,  in  totidem  verbisj  in  the  same  will  says,  "  I 
give  to  B  $1,000 ;"  this  is  presumed  to  be  a  repetition,  and  B 
takes  only  $1,000 :  but  if  the  $1,000  is  added  in  a  codicil,  he 
takes  both.    The  rule  always,  in  such  cases,  is  this,  viz.,  if  the 
legacy  is  given  by  the  same  instrument,  it  is  a  repetition ;  if  by 
a  different  instrument  it  is  accumulative.    Why  then  should  not 
the  provision,  in  an  instrument  made  subsequent  to  the  marriage 
articles  be  supposed  to  be  accumulative  ?    It  once  was  a  rule  in 
chancery,  that  when  a  testator  owed  a  debt,  and  gave  to  the 
creditor  a  legacy  as  great  or  greater  than  the  debt;  that  this 
legacy,  if  taken  by  the  legatee,  should  be  considered  a  satisfac- 
tion  of  the  debt,  upon  the  presumption,  that  such  was  the  inten- 
tion of  the  testator,   although  he  never  expressed  any  such 
intention  in  the  will.    It  was  difficult  to  conceive  why  a  debtor 
flight  not  give  a  legacy  to  his  creditor,  without  intending  to  pay 
ft  debt;  and  very  soon  after  the  establishment  of  this  rule  the 
Chancellors  began  to  show  symptoms  of  dissatisfaction,.^  ..^ 
with  the  rule,  and  laid  hold  of  a  variety  of  *  circumstan-  ^        ^ 
oes  to  take  such  cases  out  of  the  operation  of  the  rule.    In  the 
first  place,  it  was  decided  that  the  debt  and  legacy  must  be 
gwlem  generig :  if  it  was  not,  the  creditor  was  paid  his  debt,  and 
received  also  the  legacy.    If  the  debt  were  payable  in  money. 
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and  the  legacy  were  arliolea  of  speciflo  fsopes^^  aol  mcmj^ 
though  of  much  greater  Talue  than  iha  debl^  the  hguy  ma  tOL 
deemed  a  aatu&Qtion.  la  the  next  plaee^  it  vas  holden  iluit  tLe 
legaey  must  be  payable  at  the  same  time  wfa»  the  debt  wu 
payable:  if  it  were  iiot,  it  was  not  deemed  a  aatiaiiotioa ;  afte^ 
wards  it  was  determined,  that  if  the  wiU  eontaioed  the  usoal 
proYiakma,  '^  after  aU  my  jxak  ddMs  aie  paid,"  the  UtMas 
intended  not  only  that  the  legatee  ahoold  hare  the  Itguf^^  but 
hia  debt  ahoold  be  paid  alaoL  Afterwarda  it  was  deteimiaed^  ib 
a  oaae  where  the  cveditor  was  a  natiuri^  child,  that  the  pre8BB|h 
tion  was,  that  both  legacy  and  debt  should  be  paid ;  the  ptient 
being  supposed  to  be  under  speoiat  obligations  to  pnmde  far 
anch  a  child.  It  was  then  determiBed  that  no  aooh  preaomptkn 
arose,  unless  it  could  be  inftored  from  some  part  of  the  will:  and 
finally  the  court  deoidedy  that  to  make  a  k^a^  a  satisfiustiaQ  of 
a  debt,  it  ought  to  hay«  been  expressed  in  the  will :  So  thaitbe 
rule  haa  been  at  last  exploded.  (1) 

Whoever  will  take  the  trouble  to  examioe  the  ftillowing  astho 
rities,  will|  I  appreheoid,  be  satisfied  that  this  isa  correolfiewof 


(1)  But  few  AmeriQAn  eftses  are  to  be  found,  inTcWing  the  principle  ben  W 
dowiL  TkefeUowiogofbraageodezpositlenofthaliWiasitiiheUfiiaeofAe 
i^eei  and  probal^y  wpold  be  in  the  othan.  A  teata^,  wbo  itm  indefc^  to  ba 
iona  A  and  B,  i^  a  sum  equal  to  about  1|400  dollars,  bequeathed  to.  A.  some  anall 
speciflo  legadeSi  and  one-fourth  of  the  residue  of  his  estate,  after  oeitaia  deriM 
and  legacies.  The  will  fhrther  dedared,  **  that  whereas,  my  son  B,  is  indebted  to 
BM  sundry  sums,  advanosd,  fbv  his  benefit  my  wfll  is  that  all  hia  aebts  to  ne  te 
oanoeled^  and  I  bequeath  to  ^  the  sum  of  4t9  hundred  ^oUm  qnd  mo  *Hte.  At 
the  time  of  the  testator'a  de^th,  B  wi^  sepi^rste^  indebted  to  him,  in  the  simor 
10,000  dollars  and  upwards,  and  he  had  previousljreeeiTed  firom  the  testator  a  gift 
of  stock  to  the  value  of  6,000  dollars.  The  testator  left  real  and  personal  |irofieitf 
lo  the  amount  of  tM,000  dollars.  In  this  oase^  it  wsa  held  that  the  beiiiMtedid 
not  amonat  to  a  satiBft»ti4Ni  ef  tfa«  debts  dneftosithf  tettal^r  to  hia  aooft  ^rn* 
V.  Byrne,  3  Serg.  and  Bawle,  54. 

As  a  general  rule,  a  deyise  of  land  is  not  a  satiafbotion  or  part  perfonnanoe  of  > 
debt,  or  an  agreement  to  settle  money.  But  if  the  contract  authorizes  such  a  mode 
of  makmg  satisfaction,  it  wiK  be  so  decreed,  though  ft  is  not  staled  in  As  wffl  to  be 
in  satiafkoSoB.  Bryant «.  Hunter,  3  Wash,  a  0.  Btp^  i&  And  whevethe  leg«9 
to  the  ^editor  is  lass  thaa  tbe  amount  due  fWxn ths  testatoi^  and  exprseae^ib^ 
will  as  a  token  of  friendship^  it  cannot  be  preanmed  to  be  in  satiafoction  of  the  deM 
or  any  part  of  it  Newland  v.  Keith,  11  Tt  Bep.,  214. 


> 
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theiubjeot  I^. m Qanu,  188 ;  iUd., 286 ;  ibid^ 240 ;  1  P.  W,,  141 ; 
ibid^  410;  gP.  W.,  616;  Ibid., 666;  1Y«,  621;  2  ibid.,  409; 
iUd.,  636;  8  P.  W.,  227;  2  Atk.,  800;  8  ibid.,  96;  1  Bra.  in 
Can.,  129;  ibid^  276;  ibid.,  889;  ibid.,  425. 

Why  the  oouri  have  not  oonaidered  the  aame  circamatancee 
that  remove  Ihe  pnemnptioQ  of  a  legiK>7  being  a  sfttiafactio^  of 
a  debt,  as  fuffieientto  remoye  the  pre^omptiioa  that  a  subaeqxuait 
proYiAoii  by  a  parent  ia  a  ^  aatisfiK^tioQ  of  a  portion,  ia  p#baai 
not  obyioQs  to  mj  mind.    Obanoer j  eoasideni  e  aubae^  ^ 

qaent  provisioii  by  a  parent  as  a  aatiafinetiQQ,  if  reoeived  of  a  po^ 
tion,  in  marriage  aettlement  See  the  following  caaea ;  8  At]^ 
88;  1  ibid.,  427}  1  P.  W.,  146;  2  YwU  847 ;  1  Bro,  in  Gm^ 
800;  ibid.,ac6. 

To  ouijce  aneh  proviaion  a  aatiafiustion  of  the  portion,  it  muet 
be  of  a  nature  tdiat  will  laat  aa  long  aa  the  portion.  An  wtale 
hf  life  niay  be  of  mueb  greater  valne  thftn  an  eatate  in  fee;  it 
being  a  greater  property  than  the  eatate  ia  fee.  Yet  aueh  legMy, 
filtboagh  received,  ia  no  aatiafaotion  of  the  portion  given  by  the 
mt^rriage  artiolee  in  ^  aimple,  2  Vea.,  87%  To  make  a  aiaibae- 
quent  proviaion  a  aatiaiaction  of  a  portion,  it  nxuat  be  ^fiwkm 
gmem  with  the  portion.  8  P.  W.,  245 ;  2  Yen.,  298. 

If  A  aecorea  to  B  $1,000,  aa  a  portion,  and  then  deviaea  to  B 
landa  of  ever  ao  great  a  value,  it  ia  not  a  aatiafiMition  of  the  por- 
tion, althongh  reedved. 

If  the  parent  ia  indebted  to  the  ch]ld»  the  rule  as  to  preaump- 
tiiMi  is  the  aame  as  in  those  oasea  where  a  atranger  ia  the  oredi- 

tor.  4  Yea,,  488.  (I) 

If  th^  &tbeqr  owe  B,  the  eon,  and  lei^ve  him  ever  ao  great  a 
I%aoy,  the  preaumption  oea^ea,  wherQ  the  debt  and  legacy  are 
not  ifimkm  genen9y  and  not  payable  at  the  aexno  time ;  or  if  the 
will  containa  the  olauae  <'  after  my  just  debts  are  paid ;"  and  ao- 
cording  to  some  of  the  lateat  oaaea  before  cited,  no  suoh  presump- 
tion ever  arose.  If  they  be  oorrect,  the  ancient  rule  is  at  an  end. 
On  this  subject,  there  ariaea  a  oontroverted  queation,  whether 
parol  testimony  can  be  admitted  to  rebut  the  presumption  that 

(1)  B/me  V.  Bynie,  3  Serg.  and  Bawle,  64. 
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arises,  that  a  subsequent  proyision  is  intended,  if  reoeiyed,  to  be 
a  satisfaction  of  the  portion  secured  by  the  marriage  settilemeot 
In  1  Cha.  Sep.,  106,  it  was  detennined^  that  it  might  In  that 
r*^0^1  ^^^^  ^^  fiither  secured,  by  the  marriage  settlement  to 
his  ^daughters,  £8,000  apiece,  and  then  by  will  gave  to 
them  £8,000.  Parol  proof  was  admitted,  that  the  &ther  dedaied 
that  he  intended  that  they  should  have  both,  and  it  was  ^us 
decreed.  In  Pr.  in  Can.  it  was  decided  that  no  parol  testamonj 
was  admissible,  to  show  that  the  legacy  was  intended  a  satisfiio- 
tion  for  the  covenant;  nor  any  to  show  that  it  was  intended  not 
to  be  a  satis&ction.  It  seems,  fix>m  some  later  decisions^  that  the 
latter  decision  is  considered  the  correct  one.  This,  to  my  mind, 
is  very  questionable.  I  admit,  if  the  presumption  of  satiB&ctioD 
is  inferred  from  any  expressions  in  the  subsequent  proyision, 
whether  by  will  or  otherwise,  that  no  parol  proof  ought  to  be 
admitted,  to  show  what  the  intention  was;  but  when  the  pre- 
sumption arises  only  from  the  &ot  that  there  is  a  subsequent  pn> 
yision ;  from  this,  equity  draws  the  conclusion,  that  the  subse- 
quent proyision  was  intended  as  a  satis&ction  of  a  portion  secored 
by  the  settlement  No  rule  is  better  established  than  this ;  tliat 
parol  testimony  is  admissible  to  rebut  an  equity.  If  the  intention 
of  satisfaction  is  collected  from  the  written  instrument^  as  this  ex- 
pression is  commonly  understood,  no  parol  proof  can  be  admitted 
to  show  that  the  intention  is  different  from  that  expressed  in  die 
instrument :  but  when  it  is  drawn  from  a  state  of  things  dis- 
closed in  the  instrument,  and  equity  concludes  finom  the  statement 
that  the  intention  is  thus,  parol  testimony  is  proper  to  show  that 
it  was  not  the  intention.  When  A  empowers  B  by  will  to  sell 
land  to  pay  his  debts,  B  sells  the  land,  pays  the  debts,  and  has 
in  his  hands  600  dollars,  there  is  nothing  more  concerning  this 
subject  in  the  will ;  of  course  B  will  retain  the  600  dollars  in  a 
court  of  law ;  but  equity  presumes  that  A  intended,  that  if  there 
were  a  surplus,  that  the  person  who  would  have  been  heir  totlie 
land,  if  it  had  not  been  sold,  shall  have  the  surplus.  But  parol 
-  testimony  is  admissible  *  to  show  that  A's  intention  wa^ 
'-  -"  that  if  there  should  be  a  surplus  after  the  payment  of 
debts,  that  B  should  have  it    Thus  this  equity  is  rebutted  Sq, 
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too,  if  A  make  a  will,  and  order  his  debts  to  be  paid,  and  give 
away  a  variety  of  legacies ;  and  when  both  debts  and  legacies 
are  paid,  the  executor,  who  has  a  handsome  legacy,  finds  in  his 
possession  $500.  This  state  of  things  being  diBcloeed,  it  is  admit- 
ted, that  at  law  the  executor  would  retain  the  $500  as  his  own ; 
but  equity  presumes  that  it  was  the  intention  of  the  testator,  that 
A's  legal  representatives  should  have  the  residuum.  This  equi- 
table presumption  may  be  rebutted  by  showing  that  the  testator 
intended,  that  if  there  were  a  residuum,  the  executor  should  have 
it  These  cases  are  not  controverted,  and  to  my  mind  are  per- 
fectly analogous  to  the  question  under  discussion.  The  instru- 
ment, when  the  subsequent  provision  is  made,  expresses  no  inten- 
tion on  the  subject ;  but  on  disclosure  of  the  &cts  contained  in 
the  settlement,  and  in  the  instrument  of  the  subsequent  provi- 
sion, equity  presumes  that  the  intention  was,  that  both  portion 
and  provision  should  not  be  holden.  This  is  an  equity  which  I 
think  may  be  rebutted  by  parol  testimony.  (1) 

(1)  It  18  Said  to  be  a  settled  rule  of  presamptioiif  that  if  a  father  gives  a  legacy  to 
his  child,  and  afterwards  adyanoes  the  like  sum  to  the  same  child,  such  advancement 
operates  as  an  ademption  of  the  legacy,  ^b.  on  Frauds,  66 ;  Zeiter  r.  Zeiter,  4  Watts' 
Bep.,  214.  This  presumption,  however,  is  met  by  another,  viz.,  that  every  bequest 
^  prima  fade,  a  benevolence ;  but  it  is  said  that  the  first  is  the  most  powerful. 
Fowler  v.  Fowler,  2  P.  WnuL,  353,  6th  edit  Held,  in  Pennsylvania,  that  where 
there  is  nothing  on  the  faoe  of  a  will,  and  no  proof  of  an  intention  to  give  a  double 
portion,  an  advancement  will  be  satisfaction  or  ademption  of  the  legacy.  Ademp- 
tion takes  place  where  a  parent  bequeathes  a  legacy  to  a  child,  and  afterwards  gives 
&  portion  to  the  same  child  which  is  ^uadem  generia.  Swoop's  Appeal,  27  Penn.,  58. 
8uch  presumptions  are  sometimes  encountered  by  extrinsic  evidence,  importing  a 
design  to  better  the  child  beyond  the  extent  of  the  advancement  Such  as  the 
declarations  of  the  testator,  and  hia  correspondence.  Ellison  «.  Orookson,  1  Yes., 
100;  Debeze  v.  Mann.,  2  Br.  Gh.  Bep.,  165.  The  oases  cited  will,  upon  examina- 
tioD,  be  found  almost  conclusive  of  the  question  raised  in  the  text ;  but  that  of 
Hinchdiflb  v,  Hinchdiffe,  3  Yes.,  516,  is  still  more  authoritative.  In  this  case,  in  a 
settlement  made  in  contemplation  of  marriage,  the  sum  of  £6,000,  standing  secured 
tipon  bonds,  being  a  part  of  the  lady's  fortune,  and  a  house,  upon  a  renewable  lease, 
belonging  to  the  husband,  among  other  property  of  the  marrying  parties,  were 
Msigned  to  trustees  by  way  of  provision  for  the  issue  of  the  marriage,  after  the 
death  of  the  parents.  After  the  marriage,  the  husband  without  the  privity  of  the 
trustees,  reoeived  the  £6,000,  due  upon  the  bonds,  and  laid  out  the  greater  part 
thereof  upon  a  mortgage,  retaining  and  applying  the  difference  or  balance  to  his 
own  nse.    He  al«>  renewed  the  lease  of  the  house,  and  afterwards  assigned  it  with* 

66 
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Whether  niinorB  oan,  bj  a  marriage  9eMilement|  bind  tbaii 
proper^,  has  been  a  aubject  of  much  diaouamoii,  proTided  thej 
have  the  eoaaeat  of  their  parents  or  guardiaiia.  The  prindple) 
on  which  it  oan  be  oo&tended  that  they  oan,  doabdesB  is  thia: 
that»  since  they  can,  whilst  minors,  contract  to  murry,  whldi 
oontraet,  whm  parents  and  guardians  agree  to  it,  bijids  them 


out  oonsolting  the  tmsteefli  aod  reoeiye4  tl^  purdmBe-monejr  to  bia  owa  xm.  Nd 
long  oefore  hiB  de«Kh,  tiiere  brtng  Uma  two  sons  and  three  dan^tera  bf  the  nv- 
rksf,  aad  tiia  wife  faflhig  eUve^  tho  hnabnd  luUb  his  will,  beqneathh^  ost  of  Ui 
geneval  profertr  portfawt  tp  his  ohlldreii,  to  «  nwich  Iwger  ameont  thus  th«r  far 
tc(Qe  under  the  settlement  A  bill  was  filed  bj  the  jounger  chfldien,  pn^^  ^ 
thsj  might  be  declared  to  be  entitled  to  the  benefits  provided  for  them,  both  bjtbs 
settlement  and  by  the  will.  The  eldest  son,  who  was  the  residoaij  legatee  miderdie 
win,  hisisted,  in  his  answer,  upon  the  piednotioD  of  ceitaia  books  kept  by  thi 
father,  tsnding  to  show  that  the  tmtator  did  not  intend  th^r  should  havehoOithi 
bequest  and  ths  benefit  of  the  settlement  The  iiyportvit  qnestian  vasi  wheOter 
this  evidence  was  admissible ;  and  the  Mapter  of  th^  Bolls,  aiter  a  careful  lAvaiti- 
gation  of  the  cases  bearing  upon  the  point,  held,  that  inasmuch  as  the  evidenoe  went 
to  ihow  the  &ot8  upon  which  the  testator  made  his  will,  it  was  propeiij  adsBBaU^ 
Ip  the  case  of  Druce  fL  Da^nisgn,  6  TeSn  385,  tihe  ChanoelU^  treats  tik^  doctiiQVof 
Lord  ALYi.KLiT  in  Hinchdiife  if.  Hmchdiflb,  as  irrecoacUable  with  hia  ovq  ooa- 
victions;  and  might  seem,  at  first  sight,  as  though  the  decision  in  that  caae  ww  dii- 
approved  of.  But  a  care  Ad  examination  will  show  that  it  was  the  tftcftsaof  Un 
Ju4g^  ^<1  not  the  a^judicat^u  of  the  case,  with  which  the  QhanceUor  oprand 
himself  dissatisfied.  In  Zeiter  r.  ^eit^r,  4  Watts'  Bep,  114^  it  is  said  to  be  a  i«fl 
settled  doctnne,  that  the  declaration  of  the  testator,  both  |RreTioii3  and  sobonroBot 
to  the  will,  are  to  be  admitted,  under  proper  qnallflci^tion^,  to  rebut  eqoit^ee  or  m- 
plied  trusts.  Upon  the  authority  of  these  caaesj  and  upou  the  well  estsbliahed  mh 
that  extrinsic  evidenoe  is  always  admissible  to  rebut  «ui  ec^oityi  \i  is  belieTed  tbM 
in  the  case  stated  in  the  text  it  would  be  properly  adrais^le. 

^  advancement  was  held  to  he,  a  pure  and  irrevocable  gif^  b j  a  parent  is  liii 
lifbtime  to  his  child  on  account  of  such  child's  ahare  of  the  estate  after  the  ptrest*! 
decease;  it  is  not  chargeable  with  interest,  and  the  tipie  when  it  is  to  be  caaadmA 
and  settled,  is  after  the  death  of  the  ancestor,  regardless  of  the  time  vhea  bs^ 
loner's  Appeal,  31  Penn.,  337 ;  Ghristy's  Appeal,  1  an^t'a  C^aaee.  369.  Asdif « 
ihther  desires  to  prefer  one  child  to  another  in  the  distribution  of  his  proper^,  ^^ 
bound  to  state  his  designs  ezpresslj,  by  dedarioath^t  the  gift  or  legacy  is  intnM 
**  as  an  advancement  or  es^tra  portSon,"  or  using  other  equivalent  tarns.  iMff^ 
ery  f.  Cheney,  13  La.  An.,  307.  But  in  Christy's  AppeaJt  9^>pn,  it  waabetdth^ 
the  question,  whether  a  conveyance  of  property  by  a  father  to  his  aon  is  to  be  «s> 
flidered  as  an  advaocement  or  a  gift,  depends  on  the  MmMou  qf  l|«  ^roa^st  A^ 
Hme  the  conveyance  is  made.  And  in  the  same  case,  it  was  decided,  thsttbede* 
df^vtions  of  the  grantor  at  the  time  of  making  the  conveyanoQ^  qr  of  the  gnatt^ 
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(and  9B  h  haa  been  supposed  that  mi^rriage  aettlementa  coatributa 
to  dofoeslie  bappioeas,  which  it  is  aoond  policj  to  oherish),  it  ia 
highly  feasoQfible  th»t  miaora,  aa  weU  a9  others^  abould  derive 
benefit  from  such  ^  tranm^ion,  eapeciall j  ap  they  are  competeat, 
with  oQBseat  of  pavepts,  to  bind  themaelyea  bj  the  principal  ooq* 
tract,  via^  to  many.  It  *  ia  reaaonsible  that,  with  the  same  r^orvE'-y 
ooQseaty  they  should  bfi  aUe  to  enter  into  this  ii^dental  ^  ^ 
contract  of  a  ipi^niagc^  a^ttlemen  V  whi^  is  ancillary  to  the  principal 
contract  When  th^  pases  axe^  ejquoiinedi  where  this  point  has 
been  the  subject  of  diacnsaion,  it  would  aeeiu  aa  if  there  bad 
been  a  change  of  aentiment  in  the  BngUah  courts  q^  this  subject 
In  S  Atk^  612,  we  find  a  case  where  a  favMne  mfimt  entered  iuto 
a  contract,  with  the  consent  of  her  parent^  respecting  her  portion 
in  money ;  and  it  was  holdeu,  that  she  was  bound  by  it  See^ 
also,  %  P.  Wins.,  608  \  9  Mod.,  101,  This  principle  was  acknow- 
ledged as  correct  by  Lord  THUBliOW  (1  Bro,  in  Can^  112),  pio^ 
▼ided  the  settleiu^t  had  been  an  adeqtmte  netilement ;  fpr»  he 
aays,  to  bind  an  infant,  th^^  settlement  must  be  fair  and  reasonable^ 
1  Bro.,  152,  lis,  in  the  notes.  That  the  real  estate  of  a  fsmmn^ 
vrfant  might  be  bound,  where  there  Yfm  ^  marriage  settlementi 
was  holden  by  Lord  Macclesfield,  in  a  case,  8  P.  Wms.,  242. 
He  there  lays  it  down,  as  the  law  of  chancery,  that  a  covenant, 
by  a  Jmme  infitnt^  to  convey  her  real  property,  in  consideration 
of  a  competent  settlement,  is  binding  upon  her ;  and  that  equity 
would  decree  a  specific  performance  of  ^uch  Qovenant  AH  that 
was  required  was,  that  the  settlement  should  be  oompetent  I^rd 
Hardwigcb,  also,  in  the  before-mentioned  case  in  8  Atk.,  said, 
that  there  are  cases  of  this  kind  where  the  perfi>rmance  of  such 
a  contract  by  a  femme  infant  will  be  decreed,    lu  the  case  of 
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At  the  same  time,  or  afterwardB,  are  evidenoe,  ftt>m  which  it  is  to  be  determined 
whether  the  oonveyanoe  Ib  a  gift  or  advanoemenl  And  in  Indlaua,  it  waa  held, 
that  mider  the  statute  of  1848,  the  qneetion  whether  a  oonTejanoe  to  adhild  was 
mteoded  as  an  advancement,  is  a  question  of  ftiel  for  which  a  Jurj  may  be  claimed. 
Shaw  9.  Kent,  11  Ind.,  80. 

If  notes  were  taken  from  a  son-fai-tew  by  the  testator,  for  money  advanced,  the 
preeumption  wiU  arise,  that  the  soms  were  intended  for  a  loan,  and  not  an  advance- 
ment; but  this  is  suhjfect  to  be  rebutted,  and  is  a  question  for  the  farj.  West  v 
Bolton,  23  Geo.,  63L 
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Darnford  v.  Lane,  1  Bro.  C.  C,  this  question  was  macb  agitated-, 
and  it  is  apparent  that  it  was  a  question  of  great  perplexity  to 
Lord  Thublow,  who  finally  determined  it;  but  left  this  point 
open  and  undeoided,  as  appears  from  1  Bro.  C.  C,  610.  This 
question  was,  at  length,  decided  by  Lord  Thublow,  in  the  case 
of  Clough  v.  Clough ;  and  the  decree  declared,  that  her  estate 
r*<tnfti  ^^  *  ^^^  bound  by  the  marriage  articles.  It  is  obserra- 
^  ^  ble,  that  there  is  no  case  where  it  was  erci  holden  that  a 
male  infiint  can  bind  his  property  by  a  marriage  agreement  (1) 
Contracts  which  have  been  entered  into  between  parents  and 
their  children,  soon  after  they  have  come  of  age,  are  alwajs 
viewed  in  chancery  with  a  jealous  eye,  when  the  parent  has  the 
advantage  in  the  bargain.  (2)  In  1  Yes.,  400,  tiiere  is  a  case 
in  which  it  is  difficult  to  discover  any  fraud,  where  the  mother 
and  the  child  came  to  an  agreement  respecting  the  personal  pro- 
perty of  the  husband  of  the  mother  and  father  of  the  child,  bj 
which  agreement  the  child  took  £10,000  in  full  of  her  share  of 
her  father's  estate.  She,  afterwards,  married.  It  appeared,  upon 
the  setdement  of  her  &ther's  estate,  that  there  was  a  veiy  great 
disparity  betwixt  the  share  of  the  mother  and  that  of  the  daugh- 


(1)  It  was  onoe  well  settled,  that  a  male  mfSmt  mighty  bj  an  agreement  befon 
marriage,  bar  himself  of  an  estate  bj  the  curtesj,  or  hia  interest  in  the  petsoail 
property  of  his  wife.  Slooombe  v.  Glubb,  8  Bro.  a  C,  645 ;  Strickland  v.  Groker, 
3  Gas.  in  Chan.,  211 ;  Atherlej  on  Marriage  Settlements,  42,  46 ;  Gape  v.  Adams, 
1  Desaua.  Gh.  Rep.,  667 ;  Tubb  v.  Archer,  and  Randolph  v.  Randolph,  3  Hen.  t 
Mun£,  399.  This  is  now  questioned.  2  Kent*s  Com.  In  MUner  v.  Lord  Hazewood, 
18  Yes.,  259,  it  was  held  that  a  female  infimt  was  not  bound  hy  an  agreeme&t  to 
settle  her  freehold  estate  on  marriage,  without  an  option,  when  she  arrived  «t  ber 
majoritj,  to  avoid  the  settlement  A  jointure,  or  other  equitable  prorision,  setded 
upon  an  infant  as  a  jointure,  is  a  good  bar  of  dower.  Drury  «.  Draiy,  1  £dea^ 
Rep.,  39;  MoOartee  v.  Teller,  2  Paige*8  Ch.  Rep.;  511. 

(2)  Where  a  daughter,  immediately  on  arriving  at  Aill  age^  makes  a  vdtmtarj 
oonveyance  for  the  benefit  of  her  father,  the  transaction  will  be  examined  bj  tiie 
court  with  the  moet  jealous  scrutiny  and  suspicion.  If  the  mind  of  thecfaOd  wen 
brought  to  a  purpose  preconceived  by  the  parent  for  his  own  sole  advantage,  \fjvi 
influence  which  the  donor  could  not  escape  in  the  circumstances  in  which  ebe  wis 
placed,  and  which  is  deliberately  used  to  effect  such  a  purpose,  then  Uie  exsio» 
of  such  influence  will  be  held  to  have  been  undue  and  improper.  Beigan  9.  U^ 
31  Barb.,  9. 
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ter ;  for,  what  the  daughter  did  not  take,  the  mother  took  by  the 
agreement    The  daughter,  with  her  husband,  filed  their  bill  in 
chancery,  to  be  relieved  against  this  contract,  and  the  court  set  it 
aside.    It  is  not  pretended  that  there  was  any  direct  fraud ;  and 
it  is  difficult  to  see  anything  in  the  case  more  than  a  bargain  of 
hazard.    There  was  nothing  from  whence  to  conclude  that  the 
mother  knew  anything  more  respecting  the  state  of  the  property 
than  the  daughter;  but  the  case  must  have  proceeded  on  the 
ground  that,  probably,  the  inother  might  have  known  more  what 
would  be  the  probable  result  than  the  daughter  did,  and  that  she 
concealed  this  supposed  knowledge,  which  she  ought  to  have 
disclosed.    Belief,  in  this  case,  was  given,  on  the  same  ground 
that  retief  would  have  been  given  where  there  is  no  such  relation 
as  there  is  here,  of  parent  and  child,  viz.,  on  the  ground  of  a 
fraudulent  concealment;  yet,  if  there  had  been  no  such  relation, 
and  the  circumstances  had  been  the  same,  the  court  would  not 
have* considered  it  sufficient  proof  of  a  jfraudulent  con-  r-^^r.,^ 
cealment  '■        •' 

The  relation  of  parent  and  child  is  not,  of  itself  a  sufficient 
ground  foi  the  interposition  of  a  court  of  chancery ;  but^  unques- 
tionably, chancery  will  set  aside  a  contract,  where  this  relation 
exists,  on  evidence  of  fraud,  or  taking  an  undue  advantage — 
more  slender  than  would  be  required  in  other  casea  Lord  Hard- 
Wico,  in  a  case,  2  Atk.,  268,  says,  this  is  a  case  of  a  conveyance 
obtained  by  the  &ther  from  his  child ;  and,  when  that  is  the 
case,  says  he,  it  is  a  strong  circumstance  to  induce  the  granting 
of  relid^  There  is  a  case  in  2  Atk.,  160,  where  the  doctrine  is 
maintained,  that  a  beneficial  bargain,  obtained  by  a  parent  from 
a  child,  will  be  set  aside,  on  slender  evidence  of  fraud  or  imposed 
hardship.  In  8  Bro.  in  Can.,  the  father  had  a  life  estate  of  real 
property,  of  which  his  son  was  owner  in  fee  in  remainder.  The 
son  was  poor,  and  actually  dependent  on  the  fiither.  The  &ther, 
by  threats  and  promises,  induced  his  son  to  convey  his  estate  in 
the  remainder  to  him ;  stating,  fidsely,  that  there  was  a  considera- 
tion of  £1,000,  which  the  son  owed  to  him,  for  no  debt  was  due 
from  the  son  to  the  father.  The  son  died;  and  the  person  who 
claimed  under  him  brought  a  bill  to  set  aside  the  conveyance  of 
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the  fon  to  the  &ther,  whioh  was  aocoriiti^j  done.  Tke  idatioii* 
ship  mast  have  been  tlie  tine  qwa  mm  of  that  decree ;  for,  how- 
ever fraadalent  it  might  be^  in  aDotbet'  oaae  saoh  decree  ooold 
not  have  been  made.  Soppoee  A  ehoald  pietail  upon  B  to 
oonrej  to  him,  under  sttdi  false  statement  of  a  d^t)  it  would  be 
a  valid  convejanoe  betwixt  A  and  B^  although  fraadalent  aa  to 
creditors;  and  if  B  weiQ  dead,  and  his  right  had  descended  to  G, 
C  wonid  be  in  no  bettet  sitnatUm  than  R  It  Was  an  enential 
ingfedient  in  the  oaae^  that  the  oontra^  was  bekween  the  flither 
r*^nft1  ^^  ^^  Wheire  the  *  inflai^<3e  of  the  flither  has  Veea 
^  ^  exerted  to  proeure  a  leasonaUe  flunii  j  0etkle»ne&t)  <x  to 
prevent  a  son  from  raining  himself  hj  his  exifavagalice,  chaooory 
will  not  interfere^  by  setting  aside  oontra^  thai  have  sneh  benefit 
cial  tendency.  %  Atk.,  66;  Bto  in  Can.,  869.  When  a  pai^t 
parohases  an  estate  in  the  name  of  his  child,  &is  isoonsideredafl 
an  advancement  of  the  ehild,  and  as  his  ptop^ty ;  there  being 
no  resulting  trost  fiir  the  benefit  of  tile  &^e9r.  T^  law,  in  tkis 
respedt,  betwixt  the  &ther  and  the  son,  is  different  from  what  it 
Is  betwixt  a  purehAser  and  a  stranger,  wbete  the  pordiase  is  made 
in  the  stfangsf's  naaiet  as  whei«  tiie  stMng^  purehases  in  his 
owti  nams)  with  the  money  of  fttto^htBt  persotk  In  the  \sM 
ease,  a  trast  will  resah  to  the  person  who  paid  tiie  money;  vd 
the  trust  may  be  proved  by  parol  tastilnony.  Being  a  leaoltkg 
trost)  it  is  not  within  the  statute  0f  frauds  and  perf mriea  ft^  '^ 
Oan.,  84, 188;  1  Tern.,  M6;  2  id.,  48^;  2  Aik.,  74 

Lord  HlEDwroxB  lays  il  dowift  as  law,  that  parol  teatimoBj 
may  be  admitted  to  show  the  meali  dronmstanoes  of  tbd  nian  i& 
whose  name  the  purchase  \&  made,  whence  tt>  infef  a  tmsk  %  Atk., 
71.  Whatever  doubts  may  have  been  entertained  on  this  sabject) 
the  case  of  Lindh  i^.  Linch^  in  10  Yebi,  Jr.^  811,  se^ms  to  haTe 
dissipated  them.  The  Mast»  of  the  Bolte  held,  that,  ia  sack 
oanS)  parol  evidence  Was  deariy  admissifafe ;  and  said  that  it  was 
now  settled  that,  in  soch  cases,  money  may  be  Allowed  into  the 
land  in  wbioh  it  is  invented  \  and  a  chUm  of  this  sort  ma;  be 
snpported  by  parol  testimony.  The  editable  presumption  ^ 
that  he  who  was  owner  of  the  mdhey  is  etilililed  to  the  landp«^ 
<ihased ;  and  that  the  peitan  to  whoiti  the  Idgal  title  is  conTeya) 
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18  a  trustee  of  this  title  &r  him.    Bat  the  equity  in  this  case,  aa 

In  all  others,  may  be  rebutted  by  pafol  testiiUony,  showing  that 

it  was  tbe  intention  of  the  owner  ot  the  *  purchase-money  r<tij/|Q-| 

that  he  to  whom  the  conveyance  was  made  should  take,  *-        ^ 

beneficially  for  himeel^  dieehaiiged  of  all  troet  10  Yes.,  Jr^^  800 ; 

Sugden's  Law  of  Yetidoitt,  aud  easeii  thet^e  tited,  418.    Thia 

doctrine  does  not  apply  to  the  cade  WheTe  a  mau  employs  anothet 

to  purchase  for  him,  and  the  agent  purchases ;  but  no  part  of  the 

purchase-money  is  paid  by  the  employer ;  and  there  is  no  written 

agreement    The  employer,  in  such  case,  cannot  compel  the  agent 

to  convey  to  him;  for  such  a  contract  is  void  by  the  statute  of 

firauds.    The  case  of  a  purchase  by  a  parent,  in  the  name  of  a 

child,  is  altogether  different  from  the  cases  before  stated.    In 

such  case,  there  is  no  resulting  trust    The  conveyance  is,  in  law, 

deemed  a  gift  to  the  child.    Even  if  the  child  be  illegitimate,  and 

is  not  provided  with  property,  the  presumption  is,  that,  as  the 

parent  is  boimd  to  provide  for  the  child,  he  so  intended.    And, 

when  the  purchase-money  is  not  all  paid  in  the  lifetime  of  the 

father,  his  personal  estate  must  pay  it  for  the  benefit  of  the  child. 

Sogd.,  420.    If  the  child  had  been  advanced  (no  expectancy  is 

to  be  considered  as  an  advancement,  and  when  the  child  has  not 

his  full  share  of  his  parent's  estate,  he  is  not  advanced),  he  will 

be  considered  as  a  trustee  for  the  parent;  or,  if  the  parent  can 

show,  in  any  case,  that  he  intended  that  the  child  should  be 

considered  as  a  trustee,  he  shall  be  so  considered.  Sugd.,  421 ; 

East,  260;  Ld.  Baym.,  994.    It  has  been  supposed  that  the 

parent's  continuing  in  possession,  after  the  child  came  of  age, 

was  proof  that  the  child  was  a  trustee  for  the  father.    This  idea 

is  now  exploded.  1  P.  Wms.,  112 ;  2  Yem.,  19.    It  has  been 

urged  that  the  parent's  laying  out  money  in  repairs  was  evidence 

of  a  trust ;  and  that  a  subsequent  declaration  of  a  trust  was  also 

evidence ;  but  the  decisions  are  otherwise.  2  Free.,  82,  252. 


Odsiodt  or  OsmDBiir.  Where  a  mother  deserted  her  husband  before  the  birth 
of  her  chQd,  for  which  desertion  her  husband  obtained  a  diroroe,  and  she  afterwardu 
retained  the  child  in  her  own  keeping,  and  brought  suit  to  recover  of  the  father  for 
itB  maintenance,  it  was  held  that  she  was  not  entitled  to  recover.  Filter  v.  Filter, 
S3  Penn.,  60.    It,  upon  the  return  to  a  writ  of  habeas  oorpiu^  granted  on  the  petf- 
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tion  of  the  father  of  an  infant^  and  upoa  emnination  of  the  infiut^  it  appetn^ 
he  ie  not  restrained  of  his  liber^,  bnt  remains  Tdnntarilj  with  the  reBpondait,  i 
Judge  of  the  Superior  Court  of  New  York  has  no  power  to  order  his  retan  to  d» 
fiither.  People  v.  Porter,  1  Doer,  709.  The  Supreme  Oourt^  as  soooeeding  to  tbe 
entire  jurisdiction  of  the  Court  of  Chanoeiy,  is  the  general  guardian  of  infiuti.  li 
Where  a  widow,  having  diildran,  maniea  again,  she  oan  no  longer  oontrol  thai 
persona  or  piopei-ty,  or  eaninga.  WHUams  «.  HutdunBOo,  8  Comst  (ST.  1.),  311 
See,  also^  Brown  «.  I^oh,  S  Bradf^  S14. 


N 


GUARDIAN  AND  WARD. 


♦CHAPTER  L  ['Sll] 

OF  THE  VARIOUS  KINDS  OF  OUABDIAHS.* 

A  GuABDlAN  is  one,  that  legally  has  the  care  and  management 
of  the  person,  or  estate,  or  both,  of  a  child,  daring  his  minority, 
whose  father  has  deceased.  It  is  true,  the  father  himself  is  guar- 
dian of  the  estate  of  his  minor  child.  Such  child  is  denominated 
a  Ward  at  common  law.  It  often  happens  that  one  person  is 
gaaidian  of  the  person,  and  another  of  the  estate  of  the  minor ;: 
and  often  the  same  person  is  guardian  of  both.  There  are  yari- 
ous  kinds  of  guardianship  known  to  the  common  law. 

Ift  Ouardianship  in  Chivalry. 

This  is  not  now  in  use  in  England,  and  was  never  known  in. 
these  States.  This  took  place  only  where  lands  came  to  an  infant, 
by  descent^  which  were  holden  by  knight  service.  That  tenure 
being  abolished  by  the  statute  of  Car.  IT,  this  kind  of  guardian- 
ship ceased  to  be  used.  Further  observations,  therefore,  upon 
this  kind,  are  unnecessary.  I  refer  the  reader  to  Co.  Lit..  88, 
11th  not& 


*  It  maj  not  be  oonffldered  oat  of  place,  to  notioe  that,  the  statutes  of  the  seye- 
ral  States,  proyide  for  the  appointment  of  goardians  (or  oommittees)  in  the  case  of 
ipendthrifts,  and  incompetent^  insane  and  absconding  persons,  as  well  as  in  the 
oase  of  minors.  Statates  of  Maine,  1321,  o.  51,  seo.  63;  Compiled  Statutes  of  Ver- 
mont ^01;  2  B.  S.  of  K.  T.,  6tfa  ed.,  882 ;  Stacy  v.  Benson,  13  Pick.,  496 ;  Dayidson- 
9.  Johonnoty  7  Met,  388.  Though,  as  the  author  has  not  ezamihed  the  relationship 
in  these  respects,  it  is  to  be  presumed  not  to  have  come  within  the  plan  of  his 
WQifc.  And  ftirther,  the  nature  of  the  relitiim  being  alike  inaU,  a  doetrine  whlob 
would  be  applicable  to  either  one^  would,  be  appUoable  to  the  othen* 
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2cL  Chiardumskip  by  Socage. 

This  takes  place  when  socage  lands  descends  to  an  infiuit  under 
fourteen  years,  and  ceases  when  the  in£EUit  arrives  to  the  age  of 
fourteen  years.    The  persoii,  entidedi  by  law,  to  the  goardian* 
ship,  in  this  case,  is  the  next  of  kin,  who  by  no  possibib'ty  can 
^.  inherit  the  estate.    Suppose,  for  instance^  John  Stiles* 
^        -'  dies,  and  leaves  Thomas  his  son  and  heir;  his  ancle, 
George  Stiles,  his  father's  brother;   and  Anthony  White,  his 
mother's  brother:  in  this  ease,  G^i^  Styles  and  Anthony 
White  are  both  next  of  kin  to  Thomas;  but  George  most  be 
excluded ;  for  he  may,  in  the  event  of  Ttiomas*  dying  without 
issue,  inherit  the  estate ;  but  Anthony  White  never  can  inheiit 
it;  for  an  estate  that  descended  to  Thomas,  on  the,  part  of  his 
fEitber,  cannot,  by  the  English  law,  descend  to  any  relation  on 
the  part  of  the  mother.    Anthony  White  i%  therefore,  in  the  case 
put,  guardian  by  Socage.    Suppose  again,  that  Thomas's  rela- 
tives, were  Samuel  Stiles,  a  brother  of  the  half  blood,  and  Henry 
Stiles,  a  brother  of  the  whole  blood:  these  brothers  are  in  an 
equal  degree  of  kindred;  yet  Heniy  is  excluded  from  the  guar 
dianship,  for  he  is  of  the  whole  blood;  but  Samuel,  being  of  the 
half  blood,  can  never  inherit;  he  tbeiefore  is  entitled  to  the 
guardianship.    Such  a  case  may  h^pen,  where  the  landa  are 
holden  in  borough  English.    The  principle  of  this  rule  is,  that 
it  was  dangerous  to  oommit  the  care  of  a  ward  toone  who  would 
inherit  his  estate,  in  case  of  his  death,  lest  it  might  prove  atempt- 
ation  to  the  guardian  to  destroy  the  life  of  the  ward.   Such  a 
precaution  might  be  proper,  in  the  rude  ages,  when  it  was  estab- 
lished to  be  law ;  but  the  present  ameliorated  state  of  aodety 
Tenders  it  useless,  (a)    There  is  no  difference  to  be  observed,  in 
point  of  right  to  this  guardianship,  betwixt  the  whole  and  half 
l)lood,  if  they  be  equally  qualified,  by  not  being  able  erer  toin- 
herit  the  estate  deseended*    As  in  the  case  poty  of  land  deBeeod- 
ing  fifom  John  Stiles  to  Thomas :  if  Anthony  White  had  a 
half  brother,  Peter  White,  Peter  would  be  as  much  entiiled  as 
Anthony,  to  the  guardianship.    If  there  aje  several,  who  are 
next  of  kin^  both  males  and  females^  the  make  an  eatitled  to 

(a)  1  now^  467;  Oo.  Ut,  88 ;  1  and  a  Kbd.,  m 
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die  gnazdiansfaip,  in  prefereBce  to  the  *  females.    In  all  . 

oiher  eaaoB^  wheoe  biatibeors  are  equally  entitled,  the  eldest  *•  ^ 
is  prefeffied;  but  in  thia  case,  the  one  who  first  takes  possession 
of  the  ward,  has  the  right;  as  in  the  case  of  Thomas  Stiles,  hav- 
ing lands  descended  to  him,  as  in  the  last  case,  if  Anthony  White 
had  two  sisteTS,  Sally  and  Sosan  White ;  in  that  case,  Anthony 
and  Peter  would  be  preferred  to  Sally  and  Susan ;  and  that  one, 
whether  Anthony  or  Pet^,  who  takes  possession  of  tiie  ward, 
would  be  entitled  to  the  guardianship ;  but  Anthony  and  Peter 
being  dead,  then  Sally  and  Susan  would  be  entitled ;  and  that 
one  who  got  Thomas  into  her  possession,  would  be  the  guardian. 
Bat  in  the  case  puty  of  lands  descending  in  borough  English,  if 
Samuel  Stiles,  the  brother  of  Thomas,  had  a  lHX>ther,  Bichard 
StQes,  of  the  whole  blood,  and  Samuel  was  the  eldest,  Samuel 
would  be  preferred  to  Bichard,  although  Bichard  should  get 
poaeesBion  of  l%oma&  (a) 

The  guardian  in  socage  is  guardian  of  the  person  of  the  wsM, 
as  weU  as  of  his  estate;  (b) 

The  guardian  in  socage  cannot  assign  his  guardianship.  At 
fimrteen,  the  ward  is  no  longer  under  such  guardian ;  (c)  he  may 
then  demand  his  estate^  and  have  an  account  firom  the  gnardian ; 
he  may  enter  upon  the  guardian,  and  oust  him :  but  being  still  a 
minor,  he  may  be  under  another  guardian  of  a  different  deecrip* 
tion.  A  gnardian  in  socage,  during  the  guardianship  of  the  in- 
'&nt,  may  lease  his  estate,  and  maintain  ejectment  against  a  dij»- 
aeisor  in  his  own  nssme,  (d) 

Guardianship  in  socage  can  scarcely  exist  in  any  part  of  the 
United  States ;  (1)  for  it  is  a  necessary  qualification,  that  the  pei> 

6AGt.LilL,ffi;BotolB.  ®  Od.  Lit.,  ST,  89l 

(1)  This  ddflcrtptioii  of  gnardianBhip  was  never  Tory  common  in  the  United  States, 
and  in  those  states  where  it  was  once  adopted  it  has  now  fallen  into  disusei  It  was 
fonnerlj  recognized  in  New  York,  where  it  has  been  held,  that  a  guardian  of  this 
kind  might  maintain  aotkas  of  tiespass  or  ^etDnat  in  leqtect  to  the  lands  of  his 
ward.  Jackson  v.  De  Watts,  1  John.  Oh.  Bep.»  66;  Byrne  v.  Van  Hoesen,  5  John. 
Sep.,  66.  But  now  all  the  powers  of  such  gnardian  are  by  law  vested  in  a  guar- 
^iin  appointed  by  the  sntrogste.  Rev.  Stat  K.  T.,  voL  I,  p.  718,  g  6,  and  toL  II, 
P-l'^K^^^  In  tbeothar  states  bat  ftw  traces  of  tUa  species  of  guardian- 
AUp  Witt  ba  ftHBicL 
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son  entitled  ahonld  not  be  able,  by  poasibilit  j,  to  inherit  die  estate 
The  proyisions  of  the  statutes  of  desoents  are  such,  that,  in  mort 
cases,  those  that  are  of  kin  may  eventoally  inherit  the  estate  de- 

•r*Qi  AT  ^^'^^^^ ;  ^^*  ^^  *  some  cases,  it  is  otherwise.   Where  a 
'-        ^  particular  description  of  kindred  cannot  inherit,  it  woold 
be  possible  that  this  kind  of  guardianship  should  exist,  as  in  the 
State  of  New  York,  where  we  will  suppose  John  Stiles  died, 
seised  of  Blackacre,  which  descended  to  him  firom  his  &ther 
Beuben:  and  his  relations  living  were  Henry  Stiles,  Bidiaid 
Stiles,  and  Thomas  Stiles,  the  sons  of  his  &ther  (and  it  is  no 
matter  whether  they  are  of  the  whole  or  half  blood,)  and  Jok 
and  Susan  Bowe,  the  children  of  his  mother  by  another  hiisband 
Now,  in  that  case,  John  and  Susan  can  never  inherit  to  John 
Stiles,  or  to  an  estate  that  came  to  him  by  descent  from  his 
father,  Beuben  Stiles;  for  the  statute  of  that  State  provides, ia 
such  case,  that  the  estate  shall  go  to  the  brothers  and  sisters  of 
the  deceased  of  the  blood  of  the  person  from  whom  it  came. 
John  and  Susan  Bowe  have  one  qualification ;  they  are  brother 
and  sister  to  John  Stiles ;  but  they  are  destitute  of  the  other 
qualification ;.  they  are  not  of  the  blood  of  Beuben  Stiles,  from 
whom  the  estate  came,  and  cannot  therefore  inherit    Of  comse 
they  may  be  guardians  by  socage,  to  their  brother,  Thomas 
Stiles.    But  Henry  and  Bichard  could  not  be  guardians,  for  they 
are  brothers  of  John  Stiles,  and  of  the  blood  of  Beuben,  from 
whom  the  estate  came;  and  can  inherit  to  the  estate:  and  if 
Bichard  and  Henry  were  also  half  brothers,  it  makes  no  diffe^ 
ence ;  fixr  they  are  brothers  to  John  Stiles,  and  of  the  blood  of 
Beuben,  from  whom  the  estate  came.    The  reason  why  John 
and  Susan  Bowe  cannot  inherit,  is  not  because  they  are  brother 
and  sister  of  the  half  blood,  but  because  they  are  not  of  the  blood 
of  the  person  from  whom  the  estate  descended  to  their  brother, 
John  Stiles. 

6cL  Ovardiamhip  by  Nature. 
This,  by  the  common  law,  extends  only  to  the  person;  and 
r»Qi  K\  *^®  subject  of  it  is  only  the  heir-apparent  and  not  the 
*■        •'other  children;  not  •  even  the  daughters,  when  there 

• 

are  no  sons ;  for  they  are  not  heirs-apparent,  but  presnmptivB 
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heirs  only,  since  their  heirship  may  be  defeated,  by  the  birth 
of  a  son  after  their  father's  decease.  The  &ther  is  guardian  by 
natui^;  and,  in  case  of  his  decease,  the  mother;  and,  on  her 
death,  the  next  of  kin.  (a)  Among  next  of  kin,  priority  of 
poflBession  decides  the  right  The  rule  is  that  guardianship  by 
nature,  extends  only  to  the  heir.  It  follows,  of  course,  that,  in 
the  XJoited  States,  it  must  extend  to  all  the  children ;  for  they 
are  all  heirs.  What  the  eldest  son  is  in  England  all  the  children 
are  here ;  who,  in  this  country,  constitute  that  character  known 
in  the  English  law  by  the  term  heir.  (1) 

^th.  OiLardianship  by  Nurture. 

The  subjects  of  this,  are  the  younger  children;  not  the  heir. 
It  is  manifest  that  there  can  be  no  room  for  this  kind  of  guar- 
dianship, in  our  country ;  for  all  the  children  are  heirs,  and  sub- 
jects of  the  guardianship  by  nature.  (2) 

6ih.  By  statute  of  Car.  II,  a  new  kind  of  guardianship  was 
permitted  to  be  m^de  by  the  will  of  a  £Bither.  He  cauld,  in  that 
instrument,  appoint  a  guardian  to  his  children,  until  they  were 
twenty-one  years  of  age,  or  for  any  shorter  period.    If  no  time 

(a)  Co.,  Lit.,  88;  Garth.,  188. 

0)  The  ISafiher  is  guardiAn  bj  nature.  Jackson  «.  Combs,  7  Cow.  Rep.,  36;  2 
Wend.  E.,  163;  &  C,  2  Kent's  Com.,  220;  May  v.  Oalder,  2  Mass.  Bep.,  56.  On 
his  deoease,  the  mother.  Freto  «.  Brown,  4  Mass.  Rep.,  676.  The  mother  of  a  bas- 
tard child  is  its  natural  guardian.  Somerset  v.  Dighton,  12  Mass.  Bep.,  383 ;  Wright 
V.  Wright,  2  Mass.  B.,  109.  The  power  of  the  guardian,  bj  nature,  is  limited,  and 
liable  to  be  oontroUed  by  the  court  of  chancery.  He  has  no  authority  to  lease  the 
infant's  lands.  May  v,  Calder,  2  Mass.  Bep.,  56.  Nor  can  he  give  a  binding  dis- 
chaige  to  an  executor  on  the  payment  of  a  legacy  belonging  to  the  child.  Genet  v. 
Jallmadge,  1  John.  Ch.  B.,  3 ;  Miles  v.  Boyden,  3  Pick.,  213.  The  court  of  chan- 
oeiy  may  control  his  authority.  I>e  Manneville  9,  Manneville,  10  Yesey,  62.  And 
it  has  e?en  been  held,  that  chancery  would  deprive  him  of  the  custody  of  the  child, 
if  his  character  rendered  him  an  unfit  guardian,  though  this  has  been  questioned. 
Wellesley  V.  Duke  of  Beaufort,  2  Buasell's  Bep.,  1;  2  Kent's  Com^  221,  in  note. 

Sectbn  9,  chapter  90,  Laws  of  New  York,  1860,  proyides  that  "every  married 
woman  is  hereby  constituted  and  declared  to  be  joint  guardian  of  her  children 
with  her  husband,  with  equal  power,  right  and  duties  in  regard  to  them  with  the 
bnsband." 

(2)  The  guardian  had  only  the  care  of  the  person  and  education  of  the  infant 
but  nothing  to  do  with  his  lands,  by  virtue  of  his  office.  Bac.  Abr.,  tit  Guardian,  A. 
Bot  It  is  now  entirely  obsolete.  2  Kent's  Com.,  221. 
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was  mentioiied,  audi  gaaidiaiuiiq)  oontinaed  antil  the  wad 
arriTed  to  foil  age.  This  gwaniianrfiip  extenda  to  peina  aad 
estate,  of  every  JdncL  Sneh  appoiatmmit  maj,  abo,  faj  that 
atatate,  be  made  by  deed.  Wben  made  by  will,  U  baa  ahrajs 
been  underafeood,  diat  thia  may  be  done  by  an  mftnt^  when  he 
baa  airived  to  tbat  age,  al;  which  he  ^an  make  a  will  of  poaonal 
property.  Bat  a  doubt  haa  ariaen,  whether  he  could  do  it  bf 
deed,  imtil  he  haa  anhred  at  the  foil  age  of  twenty-one  yeuK 
r«o  Al  When  we  nfleot  that  eoch  deed  is  not  to  opente  imtQ  die 
L^^^^  death  of  the  maker,  and  la  «  ambulatofy,  and  le^oeabk, 
daring  his  life,  it  will  appear  to  be  nothing  more  than  a  testa- 
mentary instramenl^  in  the  form  of  a  deed;  and  there  cannot  be 
any  objection,  therefore,  to  the  infant's  ability  to  make  tk 
appointment,  by  deed,  at  the  same  age,  that  he  can  by  wilL  (a) 
This  gnardianship  sapersedes  all  the  other  goardianships.  Wi&i 
this  is  made,  there  can  exist  no  guardian  in  socage,  by  nator^  or 
by  norture.  Saeh  guardian  can  never  assign  his  trust;  for  the 
trust  is  personal ;  and  if  he  die,  such  guardianship  ceases^  and 
cannot  be  perpetuated  by  his  will,  (ft)  (1) 

(a)  IBLCom.,  48SI;  Oo.  lit.,  80.  <»)t  Alk.,1. 

(1)  The  proviaionB  of  flus  statute  haye  been  generally  adopted  in  11m  TJjM 
fitantofl,  Willi  the  ezoeplioQ  of  New  Bbgland,  and  the  flame  powen  aie  gHea  tote 
gqanlian  liial  he  pooooaaea  awder  tiie  BngMah  rtatate,  Bot.  Stat  Masa^  18S»;  8W. 
ir<9v  Jersey,  lT9a;  Bbaei^  IKgeat,  MS;  Rer.  Stst  N.  T^  YoL  II,  p.  161;  1  Tv- 
giaia  Bar.  Code,  240;  S  8lat  Ofaio^  p.  ItSS;  Stat  of  INsnnsTlTania.  JMk  Hdi 
statute,  It  fasB  been  hOd  in  England,  that  a  father  might  dispose  of  las  cbfldrai 
bom  and  l9  le  ^crn,  faidudfaig  children  bj  a  second  wffe.  Be  pmis,  flail  cf  QdM- 
ter,  t  Yea.,  819.  It  is  said  that  #w  power  of  sudi  testamentary  gnadiin  'u  not 
deiennmed,  tfaongh  the  inAnt  nairy  befeve  be  or  dw  beoomes  of  age.  t  taff^ 
Com.,  SM.  In  the  matter  of  Whitt^dEer,  4  Jdm.  Ob.  Bep.,  saO;  Boadi  ti  te^Ot  ^ 
Yea.,  160.  Though  opposite  o^ons  hare  been  held.  Hendes  v.  Mendei)  1  Tea, 
SO;  Jones tr.  Waird,  10  Teif^,  160.  {9ea,  aisov  IMwwk  Bridge Oonpa^  «•  tJtiea 
and  fldieneetsdy  Ballroad  Oenpaii^,  6  Faige^  Bep.,  §64. 

The  Btatnte  of  Oar.  IL,  ereating  a  new  hand  of  guanKsnaldp^  lefened  iDia  A« 
text,  giving  persons  power  te  appoint  goardHans  o?er  tfaeir  fatibnt  ofaDdrea  bf  wSl 
bas  been  adopted  in  New  Hampahve.  Baleha.  Smith,  lSK.6L,4at. 

Tbe  Tight  of  the  IMher  to  appofait,  by  his  last  wfll,  is  reoognind  in  Yvna^ 
whether  such  child  is  living  at  the  time  of  making  the  will,  or  Is  bom  aAenraHs. 
Oom.  Stat  of  Yt,  1810,  p.  407,  sec  8. 

The  ri^  of  the  father  to  appoint  a  gnaidian  by  deed  or  wfll  ia  also  ooaftmd^ 
statute  in  New  York.  3  Bey.  Stat  of  N.  T,  6th  ad.,  p.  243L 
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6th.  There  aie  oases  where  a  minor  may  elect  his  goardian,  hy 
the  Spglkfa  law.    This  is  iriien  he  has  oo  other  guardian,  and 
nonewas  ^pointed  bj  will    No  socage  lands  desoended  to  him. 
There  woald,  theisfove,  be  no  guardian  bj socage;  and,  tf  there 
had,  he  was  fourteen  yeaiB  of  age,  or  has  arriyed  to  that  age 
siae&    There  is  no  guardian  by  nature;  for  he  is  not  an  h»r- 
apparent,  and,  consequentlj,  not  the  subject  of  such  guardian- 
ship.   He  has  no  guanfian  by  nurture ;  for  his  fiither  and  mother 
are  both  dead;  and  this  kind  of  gaaidianahip  can  be  exercised 
by  no  other  character,  teoept  a  &ther  or  mother.    The  in&nt 
may,  then,  elect  for  himself  (a)    Tliis  eleotioa  is  made  beforo  the 
eeelefliastical  courts,  by  the  infimt's  declaring  in  court,  by  parol, 
his  election,  which  is  there  recorded;  or  it  may  be  done  by  a 
writing,  lodged  in  such  court    The  court  has  power  to  reject  or 
sanction  the  choioe  of  the  infant;  and  will  reject  it,  if  the  court 
have  reason  to  believe  that  the  in&nt  has  chosen  an  improper 
person.    A  male  infant  cannot  elect,  until  he  has  arriyed  to  the 
^ of  fourteen  years;  for  liien,  it  is  said,  he  arrives  to  the  Bgd 
of  discretion.    And,  for  the  same  reason,  I  should  suppose,  a 
female  might  elect  at  the  age  of  twelve  years;  for  then,  it  is 
said,  she  has  arrived  to  the* age  of  discretion;  and  ^^r»«-ii;i 
seems  to  be  a  very  proper  time  for  her  to  be  under  the  ^ 
protection  of  some  discreet  person.  (1) 

7tL  Ovardiana  are  often  tq^painted  by  Chomcertf. 

This  practioe  was  unknown  to  the  common  law ;  but  began  to 
be  resorted  to  in  the  latter  part  of  the  reign  of  William  lit 
The  ground  on  which  this  court  have  assumed  this  power,  has 
its  foundation  in  the  regal  prerogative.  It  is  the  duty  of  the 
long,  as  parem  pafyim,  to  take  care  of  all  the  in&nts  within  the 
realm.  This  exclusive  care  is,  by  him,  delegated  to  the  chan- 
cellor, who,  with  propriety,  is  considered  paramount  guardian  to 
all  the  infants  in  the  nation;  and  all  othw  guardians  are  sulijeot 
to  his  control.    This  power  of  appointment  is  not  assumed  by 

(a)  Co.  Litt.,  87, 88 ;  1  Vas.,  926. 

(1)  In  Yermont,  bj  statate,  the  minor,  if  abo^e  the  age  of  fburteen  jean,  has 
^  right  of  choosing  his  guardian,  subject  to  the  approval  of  the  probate  oouri 
^▼.  Stat,  Vt  1839,  p.  332. 
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ihe  oourtB  of  ohanoery ,  where  there  is  a  proper  guardian  alieady 
appointed.  This  court  has  not  onlj  power  to  appoint,  wh^^e 
there  is  no  guardian,  but  it  has  the  power  of  remoyal,  when  an 
improjJer  person  is  appointed,  or  becomes  such,  after  appoint- 
ment ;  (a)  and  this  power  it  exercises  oyer  everjr  spedes  of  goar^ 
dians;  and  it  is  no  objection  that  the  goardian  is  testamen- 
tary. (1) 

8th.  The  elementary  writers  seem  to  haye  sappoeed  that  the 
ecclesiastical  courts  had  a  right  to  appoint  a  guardian.  It  is 
certain  those  courts  haye  claimed  this  pibwer  of  appointment  of 
a  guardian,  both  to  the  person  and  estate  of  the  infemt  Their 
power  to  appoint  for  the  person  has  always  been  denied  by  the 
common-law  lawyers ;  but,  as  to  their  power  to  appoint  a  goar- 
dian to  the  personal  estate  of  the  in&nt,  it  seems  to  have  been 
admitted.  (&)  But  this  is  now  denied  by  the  later  authorities; 
and,  of  course,  no  such  authorily  exists  in  the  eodesiastacal 
courts.  (2) 

r*ftift1     *^^^-  O^&rdianship,  adKfem,  is  where  an  infiEuit  is  made 
^        ^  defendant,  who  has  no  guardian,  and  the  oourt^  before 

(a)  Co. litt, 89;  tBol., 919;  1  Br. P. Oa., 864;  1  P.  Wmt.,1QB;  8]IML,I14 ; »ld^M: 

1  yst.,  180. 

(5)  14yiii.,m;  8K0b.,888;  Bar.,]4B6;  8Atk.,881. 

(1)  In  Yermont^  Massachoaetta,  Oonnecticnt^  and  aeyeral  other  of  tibe  United 
Btatea,  the  power  of  appointing  guardians  is  lodged  in  the  probate  court  In  New 
Tork^  the  guardian  may  be  ^)pointed  hj  the  Supreme  Gourt»  which  has  the  joriB- 
diotion  of  the  old  Court  of  Chanoery,  or  by  the  surrogate  of  the  county;  in  Kew 
Jersey,  the  orphans'  oourt  or  the  surrogate;  in  Ohio,  the  court  of  common  pteis; 
and,  in  Pennsylvania,  the  orphans'  court  The  praetioe,  which  has  long  preniled 
in  England,  of  appohiting  guardians  by  the  Chancellor,  has  been  introduced  into  the 
United  States,  and  this  power  is  yery  frequently  exercised.  1  John.  Oh.  Bepn  2^ 
99,  166.  It  is  in  chancery  that  the  general  Jurisdiction  oyer  ereiy  guardiin  still 
resides,  and  subfject  to  its  superintendence  and  control  2  SLenf  s  Com.,  327. 

A  surrogate  has  Jurisdiction  to  compel  the  guardian  of  a  minor,  appointed  bj 
him,  to  account  as  to  the  estate  of  the  infant  And  the  accounting  to  which  die 
guardian  may  be  subjected  by  proceedings  before  the  surrogate  la,  not  only  a  to^ 
ment  of  his  receipts  and  disbursements,  with  the  amount  of  tbe  trustr-fund  BtSl 
remaining  in  his  hands,  but  it  is,  in  addition  to  such  account  stated,  a  rendenog"^ 
giving  up  to  the  party  entitled  of  the  moneys  and  property  in  respect  to  which  tbe 
accounting  party  is  liable*  Seaman  «.  Duryea,  11  N.  Y.  (1  Kem.X  324. 

(2)  It  is  almost  unnecessary  to  say,  that  no  guardian  is  appcnnted  by  vaa^  cooit 
in  the  United  States. 


\ 
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whom  the  suit  is,  appoint  one,  pro  Aoc  ince.  (a)  The  court  never 
appoint  a  guardian,  cd  Utem^  to  an  in&nt  plaintiff;  for  he  must 
sue  by  his  guardian,  or  prochein  ami,  In  a  criminal  case,  no 
guardian  is  appointed,  ad  litem ;  the  court  is  guardian  for  the 
accused  infant  In  Connecticut,  the  court  appoint  a  guardian  to 
the  accused.  (1) 

10th.  Bj  letters  patent,  a  guardian  has  been  appointed  for  all 
suits;  but  the  court  has  power  to  appoint  only  for  the  suit  then 
depending  before  the  court,  {b) 

(a)  Go.  litL, »,  note  1«,  or  18B,  68.  (A)  Go.  Lltt.,  88,  note  16. 


(1)  The  oaaes  xnTolving  a  oonsideration  of  the  powers  and  duties  of  a  guardian, 
ed  Viemf  wfll  be  found  prindpally  collected  in  a  note  to  Judge  Bouvier's  edition  of 
Bacon's  Abridgement;  title  Guardian.  These  powers  and  dutiesi  being  regulated 
bj  the  oommon  law,  do  not  essentially  differ  in  the  several  States.  Larkin  v.  Mann, 
1  Paige's  Bep.,  27;  Wood  «.  Wood,  id.,  108;  Enickerbacker  «.  I>e  Freest,  id.,  304; 
id.,  SOI;  id.,  86;  Boberts  v.  Stanton,  2  Mnnf.,  129;  Wills  v,  Winfree,  2  id.,  842 ; 
Tuner  «.  Partridge^  3  Penxi.  Rep.,  172.  Such  guardian  has  not  authority,  by  virtue 
of  his  oiBoe,  to  discharge  the  interest  of  a  witness.  Walker  v.  Ferrin,  4  Yt  Bep., 
623. 

A  guardian  ad  Ktem  for  on  infant  over  fourteen  years  of  age  should  be  appohited 
on  the  appBoaldon  of  the  infant  by  petition;  and  the  court  must  be  satisfied  that 
the  intknt  has  made  a  yoluntaiy  nomination.  No  person  can  be  i^pointed  guardian 
on  his  or  her  appli'Nition,  and  without  the  infant's  consent  B.  B.  «.  B.  0.  B.,  28 
Barb.,  299. 

A  purdiafle,  by  the  guardian  ad  Utem  of  hifant  parties  to  a  partition  suit^  of  lands 
ffought  to  be  partitioned  in  such  suit,  at  a  sale  thereof  by  a  referee,  which  purchase 
is  not  made  in  bel  alf  or  fijr  the  benefit  of  such  mfants,  is  void.  Lefevre  v.  Larawaj, 
32  Bubbles. 

68 
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C*»l«]  ♦CHAPTER  n. 

Of  thb  Kinds  of  Guabdians  nr  ComnKmcur.    Of  tbm  Powb 

OF  ▲  OOUBT  OB  CHAWmCBT,  AKD  OF  SuXBOaAXXS  OF  PbOUTB 
OoUBTBy  TO  APPOINT  AND  BBMOYX  GUABDIANS.  Of  IHX 
RlGBT  OF  ELBOnON  OF  A  GuABDIAN  BT  THB  WaSIX  Qf 
THB  GUABDIAN*8  OIYINO  BoND  FOB  THB  FAITHFUL  D18CHIIGX 
OF  HIS    TbVST;  and    HIS    LlABEUTT    TO    AOOOUNT    VOR   THS 

Infant*8  Bstatb. 


Ik  Omnectieati  theie is  no  gaaidian  hy  ohmJiy;  nor,  indeed^ 
in  the  Union.  Neither  is  there,  in  this  State,  any  gnaiduui  bj 
socage ;  for  kindred  of  the  deceased,  of  every  descriptioD,  cfU), 
in  some  event,  inherit  any  estate,  of  which  he  died  the  piopnetor. 
Neither  can  audi  a  diaraeter  exist  in  the  Union,  onty  in  those 
States  where  some  of  the  kindred  of  the  deceased  are  ezdnded 
firom  inheriting  in  any  event  There  is,  in  Connecticut  no 
guardian  by  testament;  neither  can  there  be^  in  any  Stateintha 
Union,  unless  there  is  a  paiticiiIaT  atatnte  for  this  purpose;  fx 
such  a  guardian  is  wholly  unknown  to  the  common  law,  vA 
was  introduced  into  England  by  the  statute  of  12  Car.  II,  wUcli 
was  after  the  emigration  of  our  ancestora  into  this  oonntij,  and 
never  considered  as  having  any  binding  force  here;  Noeode* 
siastical  court  in  the  Union  pretends  to  possess  the  power  of 
appointing  guardians.  The  courts  of  chancery  never  appoint  a 
guardian  in  Connecticut,  or  claim  the  power  of  removal  There 
can  be  no  guardian  by  nurture,  in  the  United  States ;  for  no 
r»Q9m  P®™^^  ^  ^  subject  of  this  but  a  child  who  *  is  not  an  bet 
'*  -'  apparent ;  and,  in  these  States,  all  the  children  are  beiis- 
apparent 

The  only  guardians  known  in  Connecticut,  are,  1st  Gnardians 
by  nature.  2d.  Guardians  by  the  appointment  of  a  court  of  pro- 
batei    8d.  Guardians,  ad  litem. 

A  guardian  by  nature,  in  this  country,  differs  widely  finomsncii 
guardian  in  England.  In  that  country,  it  extends  only  to  the 
eldest  male  child ,  he,  alone,  being  heir-apparent    In  this  ooon- 
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trjj  it  extends  to  iJl  theehildren,  males  and  females ;  for  all  of 
them  aie  beiiB^paveat.  His  auilLority  tiiere,  is  over  the  person 
only;  bat  here,  it  u  also  over  Ihe  estate.  It  is  no  uncommon 
thipg  in  Snglaad,  lor  a  court  of  chanoeiy  to  appoint  such  guar- 
dian to  ihe  whole  estate.  Hie  same  powers  ci  remoral  of  an j 
goardian,  as  are  ezevdaed  in  Eogland,  in  a  donrt  of  chancery ; 
in  Gonneeticaty  belong  to  the  ooort  of  probate.  If  a  &th^  be 
hying,  he  is  guardian  by  natore  to  his  child,  until  he  is  twenty- 
one  yean  of  age;  but  he  is  liable  to  be  removed  by  the  court  ci 
probate,  as  to  his  estate,  but  not  as  to  his  person.  If  the  father 
die,  the  mother  is  guardian  by  nature,  to  her  minor  children, 
both  males  and  females.  But  the  mother  is  not  in  the  same 
situation  as  the  &ther :  she  has  no  right  to  the  personal  services 
of  her  children,  only  when  she  maintains  them.  If  they  have 
property  of  their  own,  they  are  to  be  maintained  from  that.  The 
mother  has  no  right  to  the  person  of  her  child,  as  the  father  has. 
The  court  of  probate  may,  therefore,  remove  her  from  this  guar- 
dianship, as  well  as  from  the  guardianship  of  his  estate ;  and 
tills  is  done  by  appointing  another  guardian.  I  know  that  it  has 
been  said,  that  she  cannot  be  removed  from  her  guardianship  of 
females;  but  I  know  of  no  law  or  usage  that  warrants  that 
idea.(l) 


(1)  SnbsfiaBtiaUf  tke  smm  pniviioM  for  tlie  *p|K>fiiteMiit  miA  tobotiI  cf  guMP- 
dians  exist  in  Vennopt  Bm.  SteL  Vfc,  1639l  See,  alacs  8  Xwfs  Owl,  »2;  and 
M^okapu  l,aadiiolM. 

TbeippontaDOctof  ftfonrdiaii  tj*  sumgate  fs  to  be daemed valid  uotil  reYwaad, 
«Bd  vUle  tbe  ohfld  is  in  tbe  onatodj  of  Its  gmsnl  guardiao,  dnlj  appointod  by 
te  siBvogate,  It  oarnot  be  deamed  under  itt^gal  impriaonment  or  reetraiaut  merelj 
from  the  guaxdiaa'a  rttftiaal  to  deUFsr  auoh  chiUl  to  hia  aaotbeE.  A  oovrt  of  e^oii^ 
pnnaosBoa  ft  opntmlliBg  and  superinteadiiig  power  over  all  gaaidiana  whether  tea- 
tamentaiy  or  appointed  bj  the  surrogate.  And  it  will  exerdae  <2iat  power  bf  tak- 
tag  the  ward  ftom  liie  guarcHanaad  deUTeriQgitto  its  mother  or  some  other  penon, 
vhenerer  the iatareat^r the  ward  raqoireait  People9.  Wlkoi;  22  BarU«  ItSL 

No  pwaoB,  on  atiiek  loigal  righ^  can  dajm  to  be  appoisted  as  the  guardian  of 
uotttei^  bat  with  the  eisception  of  eertain  legal  dia<iBa]ifloatioiia,  the  appointment 
is  toft  to  the  disoretioBi  of  the  jaclge  of  probate.  Bat  (be  statute  anthDriaea  an  appeal 
t^  the  decree  bj  anj  one  figffiBwed,  thereliy,  and  the  next  of  Ion  or  heir  presump- 
Uveof  the  ward  maj  be  i^gnMred  within  the  provision  of  the  statute,  andmaylaw- 
foUj  ti^e  an  appeel  from  such  decrae.  Whether  the  appointment  by  the  Judge  of 
probate  was  of  a  suitable  pereoo  for  the  trust  ia  a  faot  to  be  determined  bj  the  pre- 
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When  there  is  a  mother,  it  is  not,  of  course,  the  duty  of  the 
court  to  appoint  a  guardian ;  for  she  will  remain  guaidian, 
'-  -*  until  one  is  appointed;  but  if  there  be  no  &ther*or 
mother,  it  is  the  duty  of  the  court  to  appoint  a  goardian;  Sor 
there  is  no  such  usage  that  the  next  of  kin  is  guardian.  K  the 
inftnt  be  under  the  age  of  choosing  a  guardian,  (which,  bycynr 
statute,  is  fourteen  years  of  age  in  males,  and  twelve  in  females,) 
the  court,  without  any  process  to  call  the  in&nt  before  it, 
appoints  a  guardian.  K  the  in£Euit  has  arrived,  as  before  men- 
tioned, to  the  age  of  choice,  the  court  issues  a  summons  to  call 
him  before  the  court,  to  elect  a  guardian.    If  the  infemt  neglect 


siding  judge  of  the  appeUate  court,  on  the  eTidence  before  him.  Dint  v.  Anbeo^ 
39  Maine^  392.  When  a  child  has  been  dulj  suirendered  by  its  fkOier  and  aatonl 
goaidiaa  to  a  charitable  institntioii  pursuant  to  the  charter  of  said  institiitioB,  byaa 
instrument  in  writing,  signed  by  the  father,  such  surrender  will  not  be  sopeneifed 
and  rendered  inoperatiye  and  Toid  bj  a  subsequent  order  of  the  soirogate  appoiat- 
ing  an  individual  the  general  guardian  of  the  infant.  People  v.  Keanej,  31  BarK 
i30. 

An  hifSuit  can  maintain  an  action  for  use  and  occupation,  although  be  has  a  gea- 
•ral  guardian.  Porter  v.  Bleiler,  17  Barb.,  149,  and  cases.  The  act  of  1833  of  Fe&a- 
qrlTania  provides,  that  ^  no  executor  or  administrator  shall  be  admitted  or  appointed 
by  the  orpban^s  court,  guardian  of  a  minor  having  an  interest  in  the  estate  ander  tbe 
care  of  such  executor  or  administrator."  Held,  not  necessary,  that  the  land  defiaed 
to  the  minor  should  be  placed  under  the  care  of  the  executor,  in  order  to  his  beiof 
disqualified  for  appointment  as  guardian  of  the  minor.  Sensemen's  Appeal,  SI 
Penn.,  331.    See,  also^  Sawyer  v.  Knowles,  33  ICaine,  208. 

A  guardian  of  an  idiot,  i4>pointed  in  another  state^  is  but  the  gnsidian  of  thepo^ 
•OB  and  estate  of  the  idiot  within  that  state.  Bogen  ei  McLean,  31  Baibi,  3M. 

Flcoceedings  for  the  sale  of  the  real  estate  of  a  decedent,  are  regarded  aa  bosak 
to  the  heirs,  and  the  sale  of  real  estate  to  pay  debts,  by  virtue  of  a  sarroptel 
order,  under  ^be  statute^  is  void  as  to  hifant  heirs,  for  whom  no  guardian  has  hm 
appointed.  Schneider  v.  McFarland,  2  Oomst,  469.  The  Surrogate  shoold  hm 
appointed  a  guardian. 

In  Ohio^  it  is  held  that,  the  reoord  of  a  settlement  of  a  guardian  with  the  Jodg* 
of  Probate,  oonoludes  the  guardian,  but  not  the  ward.  Davis  v.  Ford,  Wright,  200. 

In  the  case  of  State  v.  Humphreys,  (7  Ohio  Rep.,  part  1,  223,)  it  was  held  dull 
suit  could  be  maintained  on  the  bond  of  a  g^oardian,  without  first  having  Iiqaidate<i 
the  account  with  the  principal ;  but  no  action  can  be  sustained,  while  tiie  nl^ 
subsists,  t  Ohio  Rep.,  part  2,  104;  2  P.  Williams,  119. 

The  action  of  account,  after  the  termination  of  a  guardianship,  may  be  w^'^ 
in  the  courts  of  common  law,  unless  the  guardian  has  accounted  in  the  ?v^ 
Oourt  Field  and  Wife  v.  Torrey,  7  Vt,  372;  2  P.  WOliams,  119. 
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or  refuse  to  elect,  the  court  appoints  a  guardian.    If  the  infant 

elect  a  proper  person  in  the  opinion  of  the  court,  such  person  is 

appointed  guardian;  but  the  infant's  choice  is  not  conclusive 

upon  tbe  court    For,  if  the  person  chosen,  in  the  opinion  of  the 

court,  be  an  improper  person,  the  court  will  reject  him ;  and  if 

the  infant  will  not  choose  a  proper  person,  the  court  appoints 

one.     The  same  method  may  be  pursued,  where  the  mother  is 

living ;  but  I  never  heard  of  an  instance,  in  which,  if  the  child 

chose  the  mother,  his  choice  was  not  sanctioned  by  the  court 

An  infant  ward,  having  no  father,  may  live  where  he  pleases  with 

his  guardian ;  and  cannot  be  removed  to  his  place  of  settlement ; 

but  gains  no  settlement  where  he  lives  with  his  guardian.    But 

if  the  fEither  be  Uving,  and  guardian,  he  will  gain  a  settlement 

wherever  his  father  gains  one.  (1) 

When  the  court  appoints  a  guardian  to  an  infistnt^  under  the 
age  of  choice,  the  infant^  when  he  arrives  at  that  age,  (and,  I 
presume,  at  any  after  time,)  may  appear  before  the  court  of  pro- 
bate, and  choose  a  guardian,  which  choice  will  be  sanctioned,  or 
not,  as  the  discretion  of  the  court  shall  direct.  But  if  no  choice 
be  made,  the  guardian  first  appointed,  remuns  guardian  until 
the  ward  arrive  to  the  age  of  twenty-one  years.  (2)  r*Q99i 

♦  The  guardian,  appomted  by  the  court  of  probate,  •■  ^^^^ 

(1)  See  note  to  page  456. 

(2)  The  right  of  the  infant  to  elect  a  guardian  at  the  age  of  fonrteen,  exists  bj 
the  common  law,  and  in  most  if  not  all  of  the  United  States.  In  Ohio,  it  is  said 
that  the  power  of  the  guardian  over  a  minor  female,  expires  when  she  arrives  at 
the  age  of  twelve  years;  and  if  he  sell  her  land  after  she  arriye  at  that  age,  with- 
out any  new  appointment  under  an  order  of  court,  such  sale  is  void,  for  the  court 
have  no  jurisdiction.  Perry's  Lessee  v.  Brainard,  11  Ohio  Bep.,  442;  Maxom's 
Leasee  v.  Lowry,  12  Ohio  Rep.,  196. 

The  infant  may,  when  he  arrives  at  fourteen  years  of  age,  or  afterwards  appears 
in  court,  and  choose  another  guardian  with  the  sanction  of  the  court,  where  the 
court  has  appointed  him  a  guardian  before  he  was  fourteen.  But  he  cannot  super- 
sede his  guardian  so  chosen  by  a  new  one  when  his  fancy  dictates.  Lee's  Appeal, 
37  PemL,  229.  See^  also,  B.  B.,  «.  E.  0.  B.,  28  Barb.,  299.  And  the  surrogate  has 
power,  not  only  to  ascertain  the  quantity,  quality  and  condition  of  the  ward's 
property,  and  the  balanoe  due  him  from  the  former  guardian,  but  to  decree  and 
adjudge  the  time  when  the  person  to  whom  and  the  manner  hi  which  the  same  shall 
be  paid  or  delivered  over.  Seamen  v.  Duryea^  10  Barb.,  623 ;  &.  0.,  11  N.  T.  (1 
Kern.),  324. 
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mnsl  gire  bondi  for  the  fiuthfiil  diachai^  of  Ids  troa^  provided 
the  in^t  has  any  estate;  and  is  liable  to  aoooonk  before  the 
ooart  of  probate,  both  before  and  afbar  his  goaxdiandi^  hai 
tarminated.  (1) 

At  oommoB  law,  he  ia^  aho,  liaUe  to  an  sotion  of  aooooB^ 
broaght  bj  the  mioor,  before  the  eommon-Iaw  coma,  after  he 
has  arrived  at  the  sag^  of  twenty-one  jeam  (a)  Tfads  action,  hj 
the  ward,  is  yel  in  use  in  CoimeeCiciEt;  bttt^  in  En^nd,  the 
practice  has  been  for  a  long  time^  for  the  ward  to  file  aUll  in 
chancery,  calling  the  guardian  to  an  aeeonnt;  and  the  oonrt 
takes  jnriadictioQ  of  this  mattw,  on  the  gvoand  that  a  goaxdiiB 
is  a  trustee ;  and  a  ooart  of  chancery  will  always  enforae  & 

(0)  00,  filL,  9. 


(1)  Bev.  SUl  Ti,  183»;  f  Bor.  Stal  Few  York,  169;  Una  Ber.  Sfeii,  1835. 
In  ehuioeix  the  pnetfce  Is  to  fiqvire  a  nuMlcf^  npvt^  cppEoring  of  As  wobo^ 
•fibred  bj  Hm  guardi«a  beft)ra  the  oowt  will  wpposaL  2  Kw^a  Goiel,  23t. 

In  North  Oarolui%  bj  the  act  of  1762,  the  bond  should  be  made  to  the  jnatios 
present  in  the  oourt»  granting  the  giiardianBhip.  Joetiees  v.  Wilson^  2  Dot^  €l  In 
Kew  Tork,  the  gnardian  is  appointed  bj  liie  surrogate's  court,  to  irb&A  oomt  ih 
bond  is  eieeirted.  Id  ilsiylaad,  by  tha  act  of  I^  by  tiie  erptaotf  ooart. 
darke  v,  Donnell,  8  Gill  a  JohB&,  111. 

The  bond  given  by  a  guardian  hi  New  York»  under  the  aot  of  1815,  OHUOt  bi 
sued  un^  proceedings  for  an  account  have  been  had  against  the  guardian,  in  dba- 
eery.  Stiisbury  v.  Yan  Hbesen,  3  Hm,  VI, 

Whereas,  in  Tennessee,  suit  may  be  brought  upon  Itaa  bond,  and  tka  aui^ 
reachad,  before  prooeedings  have  bean  had  against  the  gnaxdia%  and  the  anoont 
due  the  ward,  ascertained  by  a  decraa.  The  JuBtioaSi  Ao^  v.  WiUia,  8  Yer^  *Si\ 
Foster  v.  Mazey,  %  Yerg^  224L 

Where  the  guardian,  having  given  one  bond,  and  the  ward  having  receifed  t 
lega<7  oalUng  Cor  a  kiger  penalty  inthe  bond,  givei  a  second  bond,  the flrat  aid 
■eoond  bondsmen  are  eo-suretiea  and  eompoUabla  to  oontributa  in  proportiaL  to 
their  respective  bonds.  Loring  v.  Bacon,  3  Gush.,  466. 

In  an  adaon  upon  the  official  bond  of  a  general  guardian  brought  a^ioflt  ^ 
principal  and  sure^,  u  which  a  partof  the  bieachea  assigned  are  the  finndokat 
acta  of  tha  guardian  in  prooeedings  instituted  by  him  for  tha  sale  of  his  vud'i 
feal  estate,  proceedings  had  before  the  surrogate  for  tha  xonoval  of  the  gvaidiiB 
and  the  judgment  roll  in  tha  action  brought  by  the  wards  against  such  gnsrdin 
aad  others,  la  whidi  aotion  it  was  a4judgBd  that  tha  ptooeedings  for  the  ato  <if 
tha  ward^s  real  estate  were  ftaudulent  and  void,  and  were  set  aside,  are  notoaa- 
petant  evideooe  against  the  surety  to  prova  tha  guaidian'a  miscondnet ;  iSbB  natf 
behig  neither  aparty  nor  a  privy  to  thaaa  proQeediofiB,  and  aot  being  tSMe^^ 
theuL  Clark  v.  Montgomery,  23  Barb.,  464. 
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fSutfafol  disabarge  of  a  trust  In  this  oourt  the  guardian  is  ex* 
aminedy  xmder  oath;  and  is  eompelled  to  produoe  books,  and 
other  written  docnmenta^  that  may  lead  to  a  thorough  iuvestiga- 
tion  of  the  ease  and  a  just  decision  of  the  oontrov^ersy ;  (a)  and 
this  court  will  oompel  the  guardian  to  account  annually,  if  there 
be  any  apprehension  of  £iiilure  on  the  part  of  the  guardiaiu  (1) 
In  Gonneotiout)  it  is  not  usual  to  file  a  bill  in  chancery,  but  to 
bring  an  action  of  aoooont:  but  I  can  see  no  objection  to  such 
a  practice^  if  the  ease  should  arise  where  the  action  of  account 


(1)  BmA  of  Fonfret  w*  Loid  Wiodaor,  2  Yes^  484.  If  Ibe  proper^  of  the  wwd 
U  destrojed  throngh  ineyitafale  accident^  the  gaardiai  will  not  be  chargeable  with 
the  1088.  8  Oa  Rem  84.  But  the  court  will  use  diligeuce  in  protecting  the  inte- 
reBtsor  the  mfimt  Jenkina  v.  Walter,  8  Qill  ft  ^hn.,  218;  Ssj^s  executors  v.  BEunes, 
4  8bi^  a  Sanrla^  114. 

Ignoraaoft  of  dvlgr  on  the  part  of  the  guardiaBi  throi^h  which  tha  Intaraata  of 
the  minor  haTO  etiffend,  is  within  tho  definitioni  of  miaoonduct)  and  i&  ground  for 
bis  romoyaL  Nicholaoa'a  Appeal,  20  Penn.,  60. 

The  guardian  being  considered  merely  an  officer  of  the  court,  win  be  at  aU  times 
Babketoaaoomit  ^reBaikB,  1  Ball  a  Beat,  74. 

▲ad  a  guaidioD  ia  hdd»  to  be  bouod  bj  the  oanDaiaA,  in  a  eonvejanoe  of  bit 
vaid*B  real  estate.  Whiting  v.  Dewej,  16  Pick.,  418.  And  bald,  also^  liable  oa 
pramisiory  notes  given  aa  guardian.  Forster  v.  Fuller,  6  Mass.,  68. 

A  settlement  between  guardian  and  ward  soon  after  the  latter  becomes  of  age^ 
and  befbre  opportanitT*  exists  to  become  fasdiBar  \n\h  the  condition  of  the  estate^  is 
to  be  rsgvdsd  with  a  lealoos  eje.  Gonrta  wiR  nal  allow  such  teaooactions  to 
stand,  ubIbss  the  cboumstances  demonstrate^  In  the  highest  sense  of  the  term,  foil 
deliberation  and  good  fledth.  Hawkin'a  Appeal,  32  Penn.,  263.  If  the  guardian,  in 
the  settlement  of  his  account,  omit  an  enthre  item  which  lie  ought  to  have  credited 
to  his  ward,  that  settlement  will  not  protect  him  from  liability  in  his  next  setde* 
ment  to  account  for  such  item.  Starett  v.  Jameson,  2&  ICaine,  604.  And  a  letease 
b]r  a  ward  within  four  months  after  becoming  of  age,  and  a  subsequent  oonflrmation 
of  the  gnardianship  aoooont  and  payment  of  the  bsiBnoe,  are  no  bar  to  a  bOl  of 
Kmw  to  ebasga  tba  azaQuton  of  the  goardiaik  with  an  item  omitted  fhan  the 
•ootmL  atanleiT'a  Appail,  8  Peon.,  4aL  See,  alao^  Neialqr's  Ajn^alt  8  ibid.*  ^1- 
OoMdiaaa  are  Uabla  for  wtltful  default  or  gross  negUgenoa;  hot  they  are  allowed 
the  exBidae  of  raasonabla  discretion  and  prudential  care  m  mawging  the  property 
of  their  wards.  Therefore  were  a  guardian  permitted  the  lonis  of  a  amaU  properlT^ 
to  be  received  by  the  widow  and  the  share  of  the  ward  in  the  rents  to  be  applied 
^  her  to  the  maintenance  and  education  of  the  ward,  who  was  her  son,  and  was 
'csidiDg  with  her,  the  guardian  is  not  aocounteble  to  the  ward  for  the  rents,  the 
ttid  reDto  being  not  an  unreasonable  provision  for  the  purpose.  Byster's  Appeal, 
l«  Pem^  872. 
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would  not  be  as  extensiyelj^  remedial  as  a  bUl  in  chanceiy. 
There  are  not,  it  most  be  admitted,  as  strong  reasons  for  going 
into  chancery  here,  as  in  England ;  for  our  statute  has  rendered 
the  action  of  account  more  remedial  and  less  perplexed  than 
this  action  is  at  common  law.  Wheneyer  a  guardian  is  sued  as 
bailiff,  his  appointment  as  guardian,  and  his  undertaking  the 
trust,  is  sufficient  evidence  to  warrant  a  judgment  of  quod  oom- 
puiet  against  him.  The  case  then  goes  before  auditors  who  have 
.  power  to  summon  the  parties  before  them ;  and  if  die 
^  -*  guardian  do  not  appear,  the  auditors  may  render  *  judg- 
ment against  him  for  the  whole  demand  of  the  plaintiff,  witiiout 
any  investigation  of  the  demand ;  and  if  he  do  appear,  he  most 
answer  upon  oath,  to  all  such  interrogatories  as  are  put  to  him  ; 
and  if  he  refuse  to  do  this,  the  auditors  may  imprison  him.  A 
court  of  chancery  in  England  can  compel  a  guardian  to  aooonnt 
as  often  as  the  court  chooses,  (a)  A  court  of  chancery  in  Eng- 
land, and  the  court  of  probate  in  Connecticut,  in  the  exercise  of 
their  powers  of  removal,  will  remove  a  guardian  for  any  abuse 
of  the  person  of  the  ward,  as  well  as  for  misconduct  respecting  his 
estate ;  also  when  any  event  renders  him  incompetent  to  manage 
the  concerns  of  the  ward,  as  lunacy,  gross  intemperance,  or  othei 
profligate  immorality,  or  bankruptcy:  Q>)  but  they  will  neyer 
remove  a  man  whose  character  for  integrity  is  &ir,  merelj  on 
the  ground  that  he  is  probably  in  &iling  circumstances,  if  he 
will  find  surety  to  secure  the  interest  of  the  ward.  In  Oonneo 
ticut,  such  surety  is  unnecessary,  if  the  bond,  given  for  the  fiidi- 
ful  discharge  of  his  trusty  remain  good.  (1) 

(a)  a  Mod.,  ITT ;  a  Bac.,  Wt9. 

0)  1  P.  W.,  TOe;  1  Vet.,  leO;  1  Sdk.,  44;  aiCod.,  m. 


(1)  2  Eent^B  Com.,  229.  In  Vermont^  although  the  oonrti  of  probate  biTS  pow« 
to  remove  a  guardian,  yet  their  prooeedinga  in  thia  behalf  are  aabjeot  to  the  rerisoa 
of  a  higher  court.  Pepper  v.  Stone,  10  Vt  Bep.,  427. .  There  are  aome  acts  iriacli, 
ipBofaetof  eztinguish  the  power  of  the  guardian,  aa  fbr  inatance^  the  miiriage  of  i 
^gme  $oU  guardian.  Field  ef  wsl  v.  Torrey,  1  Vt  Bep.,  S12. 
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•CHAPTER  HL  [•824] 

Ov  THB  TAxnovjJLR  DuTT  OF  ▲  Fatheb,  whsn  Guabdian  ;  Ain>  OF 

THB    MoTHSBy  WHBN  GUABDIAN.    Of  THB    MaNNBB    IN   WHICH 
THB  OUABDIAN  MUST  MANAGB  THB  ESTATB  OF  THB  WaBD. 

No  goardian  is  bound  to  maintain  Iiis  ward  at  his  own  expense, 
except  when  he  is  a  father ;  but  whatever  expense  he  is  at  for 
the  ward's  maintenanoe,  the  gaardian  shall  be  reimbursed  out 
of  the  ward's  estate.  If  the  &ther  be  gaardian,  he  must  support 
his  child,  if  of  sufficient  ability ;  but  he  is  not  bound  to  give  him 
an  expensive  education :  but  if  he  do,  it  is  not  uncommon  for  a 
court  of  chancery  to  allow  the  &ther  a  reward  out  of  the  ward's 
estate.  This,  however,  will  depend  upon  the  circumstances  of 
the  father.  If  he  be  a  man  of  wealth,  and  the  education  is  not 
more  expensive  than  is  correspondent  with  his  circumstances,  and 
such  a  one  as  in  that  respect  it  was  proper  for  him  to  have  af- 
forded to  his  child,  if  his  child  had  been  destitute  of  property ; 
the  court  will,  in  such  case,  make  no  allowance  to  him  out  of  the 
ward's  estate.  It  is  not,  therefore,  a  matter  of  course,  that  an 
allowance  wiU  be  made  to  the  fistther  in  such  case.  The  safest 
way  for  such  a  guardian,  is  for  him  to  apply  to  chancery  in  the 
first  instance,  and  procure  the  sanction  of  that  court  for  the  ex- 
penditures he  is  about  to  make,  (a)  If  the  mother  be  the  guar^ 
dian,  by  nature,  there  is  no  obligation  on  her,  when  her  ward 
bas  estate  sufficient  to  maintain  him :  her  expenditures  for  main- 
tenance and  education  will  be  allowed ;  and  whatever  chancery 
does  in  these  respects,  *  I  apprehend  may  be  done  in  r»QOK-|. 
Connecticut  by  the  court  of  probate.  (1) 

(a)lBr:inOui.,89r;  IVet.,  160;  tVoit.aSS;  t Ver., m,  Id., »6 ;  tAtk.,aM. 


(1)  The  allowanoe  to  the  father  of  a  sum  out  of  the  ward's  estate^  in  payment  of 
^  support  of  the  ward,  aeema  to  be  entirel j  discretionary  with  the  octart  of  ohan- 
^  or  the  probate  court ;  and  in  the  exercise  of  this  discretion,  the j  will  have 
reference  to  the  estate  of  the  ward,  and  the  drcomstances  of  the  &ther.  It  is  said 
^  the  text)  that  if  the  mother  be  the  gaardian  by  nature,  there  is  no  obligation  of 
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When  any  money  is  paid,  which  is  due  on  a  mortage,  an 
tn&nt  mortgagee  may  reoonvey,  and  the  oonyeyanoe  is  valid,  on 
the  principle  that  such  infstnt  is  compellable  in  equity  to  reoon- 
rey ;  and  if  he  do  that  without  oompakion,  which  he  is  compell- 
able to  do,  it  shall  be  deemed  valid,  (a)  So,  too,  his  deed  of 
partition  is  valid  on  the  same  ground.  In  Connectieat|  by  sta* 
tute,  his  guardian  is  empowered  to  convey,  in  both  tboae  Gases: 
but  this  provision,  I  apprehend,  does  not  proceed  upon  the  groond 
that  such  conveyance  by  a  minor  would  be  invalid ;  but  it  waa 
enacted  to  extend  the  remedy.  It  would  often  happen,  that  At 
in&nt  nK>rtgagee,  or  infitnt  tenant  in  eoramon,  was  of  such  tender 
years,  that  he  could  not  perform  the  corporal  act  of  ezeculing  & 
deed ;  and  the  reason  why  it  should  be  done,  was  as  obyioos  in 
such  case,  as  where  he  could  execute  a  deed.  (1) 

It  is  a  prindple  that  the  guardian  is  not  to  reap  any  benefit 
from  the  use  of  the  ward's  money.  (S)  If  any  benefit  have  been 
received  from  the  use  of  the  wanTs  money,  the  ward  is  to  recare 
that  benefit  If  the  guardian  should  pay  a  debt  due  from  the 
ward,  by  a  compromise  with  the  creditor,  with  a  sum  smaDer 
than  the  debt,  the  ward  must  have  the  benefit  of  such  compio- 

(a)8Biir.,11M.  <>)  S  Ccmiy.,  MS^  t  Ol  Oa.,  MB. 

this  kind  upon  her,  when  tftfee  ward  is  poaseased  of  suSloieBt  estate  hr  its  nMmta- 
anoe.  Thia  maj  be  true,  thoiii^  it  haabeen  heldtba*  l^  jammpSaa  arisag&w 
the  mother's  mamtenaiioe  of  her  ohdd,  ia»  that  auoh  naioteBaace  la  istaDded aii 
:gifti  and  tibe  circumatanoeB  of  the  mother's  having  no  property  of  her  own,  aad  of 
the  diild's  having  an  estiite  and  guardian,  are  not  sufficient  to  rebut  the  presosp- 
tion.  Oummings  v.  GammingB,  8  Watts'  Rep.,  36t. 

It  la  the  duty  of  the  general  guardian  of  an  infant  to  provide  ftr  tiit  ffPP"^ 
maiiitenaffcoe  aodeduoatk>n  of  theiofanit  out  of  his  eateta^notintilMteading  th*"^ 
has  a  father  living,  provided  the  fether  is  poor  ai|d  unable  to  support  him.  Ciaztv. 
IConlgomery,  23  Barb.,  464.  A  guardian  is  entitled  to  credit  for  monoTS  adTiDoad 
to  his  ward  to  enable  him  to  complete  a  medical  edocatton.  Smith's  Appwlt  ^ 
Penn.,  397.  But  whan  a  gnacdiaa  admnoea  mon^  oni of  hisevn  podcfltfcr thd 
•erection  of  buildings  upon  the  land  of  his  ward,  without  the  order  of  the  oooit, )» 
cannot  recover  the  amount  fh>m  his  ward.  Hassard  v.  Rowe,  11  Barb.,  22. 

(1)  Thia  power  of  the  guardian  to  oonvej  seems  to  be  entirdy  unneoeflBUT,  ^ 
it  is  well  established  that  tiie  infant  may  discharge  a  mortgage  upon  full  ptT^i^ 
of  the  mortgage-debt.  S  Kent's  Com.,  343.  So,  bemg  a  tettant-in-commoD,  beiibf 
law  capable  of  making  a  reasonable  partition.  Barrington  if.  darins.  S  Twjl  B^^ 
lift 
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nuse.  The  goardiaxi  ought  to  pat  out  the  ward's  money  at 
interest,  if  he  can;  and  if  he  do  not  (as  the  presumption  is  that 
he  can  do  it),  he  must  show  that  he  could  not  If  be  put  the 
iratd's  property  in  the  public  funds,  or  at  private  interest,  the 
guardian  discbargea  his  duty,  unl^  be  is  guilty  of  negligence 
by  placing  it  in  the  hands  of  an  improper  person.  (1) 


(1)  The  oAoe  of  ft  guardian  is  one  of  obligation  and  dnty,  and  not  of  speculation 
and  i)reAt.  2  KentlB  Com.,  229.  He  is  ^>pointed  to  keep  his  ward's  ftinds  safely, 
and  to  lender  them  pradoctiye;  and  if  he  fails  to  invest  them  profitabliy  when  he 
can  do  80^  he  is  to  be  charged  with  interest  Armstrong  «.  MlUer,  6  Ohio  Bep.,  118 ; 
Baker  v.  Richards,  8  Serg.  A  Bawle,  12.  The  oourt  of  chancery  is  always  watchful 
of  the  interests  of  its  wards:  it  will  give  them  one  year  after  they  become  of  age 
to  eocamlne  the  aooouats  of  theb  guardians,  and  the  goardiaa  will  not  be  entitled  to 
a  ^achuge  before  the  ezpiration  of  that  time. 

The  guardian  will  be  charged  with  interest  for  all  funds  in  his  posse^on,  a  rea- 
sonable time  being  allowed  for  investment  Kane  v.  Earr,  6  Dana  (Ky.)  Bep.,  3. 
And  it  was  ftirther  held,  in  this  case,  that  he  would  not  only  be  chargeable  with 
interest  on  the  principal,  but  on  the  interest  receiyed  by  him  and  not  appropriated 
to  the  support  and  education  of  the  ward;  and  periodical  rests  were  adopted  for 
compounding  the  interest    These  rests  were  not  longer  than  two  years. 

But  in  Mississippi,  Hendricks  v.  Huddleston,  5  Smedea  A  Marsh,  422,  it  was  held 
that  a  guardian  is  not  chargeable  with  interest  for  money  in  his  hands,  unless  he 
has  ooBsented  to  take  the  money  at  interest^  or  unless  it  has  been  loaned  out  at 
mteiest  under  the  direction  of  the  court 

la  Missouri,  under  the  Spanish  laws,  it  appears  thai  a  guardian  might  purchase 
the  lands  of  his  ward,  by  permission  of  the  Judge.  MoNair  v.  Hunt,  6  Ma,  300. 

A  guardian  without  fUnds  in  his  hands  may  lawfully  beoome  the  purchaser  for 
bis  own  use  of  his  ward^s  real  estate,  sold  by  the  sheriff  under  a  judgment  against 
the  personal  representatives  of  the  ward^s  ancestor.  Chorppenning's  appeal,  32 
Peon.,  315.  A  purchase,  by  a  guardian  ad  Utan  of  infant  parties  to  a  partition 
suit,  of  lands  sought  to  be  partitioned  in  such  suit,  at  a  sale  thereof  by  a  referee, 
which  purchase  is  not  made  for  the  benefit  or  in  behalf  of  such  infants,  is  void. 
Lefevre  v.  Laraway,  22  Barb.,  168.  Where  an  administrator  is  permitted  by  the 
goardians  of  minor  children  of  the  intestate  to  receive  the  rents  of  real  estate^ 
whether  expressly  authorized  to  do  so  or  not,  the  guardians  are  liable  to  account 
for  the  same  to  the  wards.  Wills*  appeal,  22  Penn.,  325.  It  is  the  duty  of  a  guar- 
dian to  get  possession  and  control  of  his  ward's  personal  property,  and  the  rents 
SDd  profits  of  his  real  estate ;  to  keep  and  protect  the  same ;  to  keep  it  invested, 
and  to  render  a  Just  and  true  account  thereof  on  the  ward's  becoming  of  age. 
White  V.  Parker,  8  Barb.,  48.  An  investment  by  a  guardian  or  other  trustee,  unless 
anthoiixed  by  the  deed  of  trust  or  by  law,  in  the  stock  of  an  moorporated  company, 
is  at  his  own  risk,  even  though  persons  generally  oonsidered  men  of  prudence  have 
made  similar  investments.  WorrelTs  appeal,  23  Penn.,  44.  And  an  investment  in 
bank  stock  of  his  ward's  money  by  a  guardian  in  his  own  name,  though  personally 
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The  guardian  has  no  aathority  to  porcbase  real  property  for  &o 
ward,  with  the  ward's  money.    If  he  do,  the  waid,  wkeu  he 
arrives  at  the  age  of  twenty-one  years,  may  elect  to  take  the 
noofn  ^^^  or  may  refoae  to  take  them,  and  demand*  Us  money, 
^        -^  with  interest ;  and,  in  the  last  case,  ohanoerj  will  oonader 
the  ward  as  trustee  of  the  lands  for  the  guardian,  and  wiQ  direct 
the  ward  to  oonyey  the  lands  to  the  guardian,  (a)  (1)  I!  the 
guardian  should  put  the  ward's  money  into  trade,  the  waid,  when 
he  arrives  of  age,  may  demand  his  money  with  interest,  or  may 
elect  to  have  the  profits  of  the  trade,  (ft)    This  right  of  electaon 
dies  with  the  ward ;  for,  if  he  should  die  without  making  an 

(a>  V«r.,  48S.  (»)  Vaik,  eV. 


authorized  to  inyest  in  bank  stock,  makes  himself  liable.  Staalej's  qypesl,  8  Feon. 
431:  see,  also,  Hutdiinson  v.  Hutchinson,  19  Yt,  437.  A  note,  taken  \j  a  gov- 
diaorupon  a  loan  of  his  ward's  mon^,  and  payable  to  the  ward  or  bearer,  msjr  be 
retained  by  the  guardian  as  his  own  property  or  transferred  to  a  ttnid  poson,  and 
the  amount  otherwise  accounted  for,  or  tbe  guardian  become  a  debtor  for  tiie 
amount  to  his  ward.  Fletcher  9.  Fletcher,  29  Y t,  98.  A  guardian  can  be  proteotsd 
only  in  an  inTeetment  of  his  ward's  money  in  real  or  government  eecuHtiet,  witfunl 
the  authority  of  the  court  Ackerman  v.  Emott,  4  Barb.,  626. 

A  guardian  should  keep  his  ward's  property  separate  fitxn  his  own;  oCberwise 
be  will'  make  it  his  own  so  fkr  as  to  be  accountable  for  its  loss.  White  ti  Paifcer,  8 
Barb.,  48.  One  guardian  remains  liable  for  assets  which  were  once  in  his  hands, 
but  which  he  had  yoluntariiy  deliTored  over  to  his  co-guardian.  Clark's  Appeal.  18 
Penn.,  ITS. 

(1)  It  has  been  intimated,  and  in  one  or  two  instances  held,  that  the  goardiaa 
may,  in  a  strong  case,  change  the  property  of  the  infant  finom  personal  to  real, 
without  a  proTious  order  of  a  court  of  competent  jurisdiction.  2  Eden'&  Bep.,  15S,  163; 
1  Bawle's  Bep.,  266.    The  exercise  of  this  power,  however,  if  it  exists  at  all,  is  very 
haaardous  on  the  part  of  the  guardian,  and  not  to  be  recommended.    Indeed,  d» 
balance  of  authorities  seems  to  be  against  the  power  of  iteexerdse  at  aU.    Theoooit 
of  chancery  undoubtedly  has  power  thus  to  order  this  change,  and  will  so  order  it^ 
whenever  it  is  apparent  that  it  is  for  the  infant's  benefit  Aahburton  v.  Ashbartoo, 
6  Yes.,  6;  3  John.  Oh.  Bep.,  348,  370.    Where  the  guardian  performs  this  act 
without  the  order  of  court,  the  ward  will  generally  haye  the  nght,  on  coming  of 
age,  to  elect  to  ratify  the  act  of*  the  guardian,  or  reihse  to  do  so,  and  require  the 
restoration  of  the  property  to  ite  original  form.  2  Kent's  Ooul,  230 ;  White  v.  Par- 
ker, 8  Barb.,  48 ;  Sogers'  appeal,  11  Penn.,  36; 

The  conversion  of  real  into  personal  estate  cannot  be  done,  unless  with  the  aid 
of  a  court  properly  constituted.  Merchant  v,.  Sunderlin,  3  Ired.,  601 ;  &  porti 
Orutchfleld^  3  Yerg.,  336;  Cochrane  v..  Yan  Suriey,  19  Wend.,  366;  Hillei'a  estate^ 
I  Penn.  State  Bep.,  326;  Stall's  lessee  •.  Manchester,  9  Ohio  Bep.,  19-2L 
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election,  it  is  not  in  the  power  of  the  heir  to  elect ;  for,  on  the 
death  of  the  ward,  the  personal  property  vests  in  the  executor ; 
and  such  property  in  the  hands  of  the  guardian  is  personal  until 
the  ward  has,  by  his  election,  turned  it  into  real ;  it  then  vests, 
therefore,  in  the  executor  of  the  ward,  a  right  to  demand  of  the 
guardian  the  money  with  interest  It  would  be  unreasonable 
that  the  heir  should  have  this  power  of  election,  and  by  this 
means  disappoint  the  just  expectations  of  creditors,  legatees,  or 
those  who  are  entitled  to  a  distributary  share  under  the  statute 

(«)  (1) 

When  personal  property  of  the  ward  comes  into  the  hands  of 
a  guardian,  which  is  not  money  on  interest,  it  is  a  general  rule 
that  the  guardian  ought  to  sell  it,  and  put  it  at  interest;  or,  if 
there  are  debts  which  the  ward  must  pay,  he  ought  to  apply  it 
to  the  payment  of  debts ;  for  such  property  produces  no  interest, 
whilst  the  debt  of  the  ward  is  increasing,  by  reason  of  the  accu- 
mulating interest  (2)  This  will  not  apply  to  every  species  of 
property.  It  is  not  usual  to  sell  family  pictures,  plate,  watches, 
ornaments.  Sec ;  but  to  keep  them  (as  they  are  not  of  a  perisha- 
ble nature),  by  which  to  remember  their  former  proprietors ;  noi 
would  it  be  improper,  in  other  cases,  to  preserve  other  property ; 
as  where  a  ward  was  nearly  of  age,  and  soon  to  enter  upon  a 
farm  well  stocked,  which  was  his  property ;  the  guardian  would 
be  justified  in  not  selling  this  stock. 

(a)lVer.,406;id.,68B. 


(1)  Booker  v.  Somes,  2  Mjlne  k  Keene,  666. 

(3)  The  principle  here  laid  down  is  established  and  sostahied  bj  numerous  au- 
thoritiea.  It  will  applj,  not  only  to  guardians,  but  to  trustees  of  yarious  other 
descriptioQS.  Aex  v.  YlllerSi  11  Price's  Rep.,  676.  And  the  doctrine  pervades  all 
the  following  cases,  with  some  diifeTences  upon  minor  points,  as  thej  have  been 
agitated  before  various  courts:  Rogers  v.  Rogers,  1  Hopk.  Ch.  Rep.,  616;  Smith  v. 
Smith,  4  John.  Ch.  Rep.,  281;  Evertson  «.  Tappan,  6  id.,  497;  Olaikson  v,  De 
PayBter,  1  Hopk.  Oh.  Rep.,  424;  6  Conn.  Rep.,  476 ;  2  N.  H.,  218. 
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[•827]  •CHAPTER  17. 

Ow  TIB  POWXB  OF  IBB  COUBTB  OT  OhAKCXBT  KESPBCmrO  TBI 

Mabbiaqm  ov  raxiB  Wabds.     Or  thb  Evracr  which  tri 

MaKBIAOB     of    ▲    FXKALB  WaBD  HAS  OV    HXB  GlTAHDIAH'fl 
POWXB    OVXB    HBB    PSBSOV    JJTD    S0TATB,  BOIH  WHIH  TBI 

Hir8BAin>  IS  AN  Adult  Ain>  whxn  hb  is  a  Minob.   Or  ihi 
Effbct  which  thb  Mabbzagb  OF  A  Mauk  Ihfabt  has 

UPOK    THB  QuABDIAN's    PoWBB  OVBB    HIS    PsBSOK  AHD  Eft- 
TATB. 

Thb  power  of  the  court  oi  chftncerjr  in  England,  to  Testrein  the 
marriage  of  wards,  is  vezy  extensive.  It  is  not  nnoommon  for 
this  court  to  forbid  the  marriage  of  a  ward,  unless  the  guardian 
consents  thereto;  and  frequently  they  forbid  it  if  he  shonid 
consent ;  for  he  may  consent  to  answer  interested  pnipoees  of 
his  own,  and  thus  be  accessory  to  the  dispan^ment  of  die  ward. 
And  while  there  is  a  well-grounded  suspicion  of  disparagement 
of  the  ward  by  the  guardian,  this  court  will  not  only  fotbid  the 
marriage,  but  will  take  the  ward  out  of  the  hands  of  &e  gua^ 
dian ;  and  every  peiBon,  who  is  concerned  in  the  marriage,  after 
this  prohibition,  will  be  considered  guilty  of  a  contempt  of  ooort 
When  the  j&ther  is  guardian,  they  do  not  take  the  ward  from 
him.  (a) 

In  chancery,  the  guardian  is  viewed  as  trustee  of  the  minoi's 
person  and  estate;  and  that  court  will  not  suffer  him  to  abase 
his  trust,  but  will  compel  him  to  perform  it  with  fidelity.  At 
law  he  is  considered  as  a  bailiff,  and  is  liable  to  account  U^ 
riage  by  a  ward,  in  all  instances,  affects  the  rights  of  agoardian, 
more  or  less.  If  a  female  ward  marry,  the  guardian^s  po^ 
-  must  cease,  both  as  it  *  respects  her  person  and  property. 
'•  -*  This,  I  apprehend,  has  never  been  questioned,  when  sie 
married  an  adult;  for  such  husband  has  a  right  to  her  penon, 
with  an  uncontrollable  right  to  her  property.  If  she  marrj  & 
minor,  it  seems  to  be  admitted  that  the  guardianship  of  tier  p6^ 

ifl)  Tal.  Cft.,  68;  1  P.  Wmi.,  6<B;  t  id.,  US;  1  Vaik,  160;  8  Afk.,  814. 
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son  oeaaes;  for  she  has  oontracted  a  relation  inconsistent  with 
the  power  of  a  guardian  over  her  person ;  for  her  husband  was 
of  age  to  contract  marriage;  and  acquired  the  same  right  to  her 
person  that  any  husband  acqaires  to  the  person  of  his  wife. 
There  has  been  some  difference  of  opinion  with  respect  to  her 
estate.  The  better  opinion  is,  tbait  her  estate  is,  by  marriage, 
tiansfiuTed  to  die  minor;  for  his  marriage  is  as  effectual  as  the 
marriage  of  an  adult;  and  all  the  same  consequences  follow. 
The  personal  property  of  the  wife,  in  possession,  becomes  his 
absolutely.  If  choses  in  action,  they  are  at  his  control,  tf  real 
property,  he  is  entitled  to  the  usufruct.  Her  rights  are  passed 
to  her  husband;  and  her  guardian  can  have  no  Airther  control 
over  them.  If  a  male  ward  marry,  I  apprehend  he  has  con- 
tracted a  relation,  and  one  that  he  had  a  right  to  contract,  wholly 
inconsistent  with  a  guardianship  of  his  person.  As  to  his  estate, 
marriage  does  not  vary  his  situation.  His  guardian  retains  his 
nsnal  power  over  his  estate;  and,  if  he  married  a  female  ward, 
as  her  property  has  become  his,  his  guardian's  power  extends  to 
that  also.  (1) 


(1)  Some  of  the  older  cases  have  gone  the  length  that  chancery  would  take  the 
ward  from  the  cnstody  of  tSie  guardian  whenever  ^  habits  Mid  character  of  the 
guardian  appear  to  be  sooh  as  to  render  him  unfit  to  protect  and  guard  the  intoreoto 
of  the  ward,  and  even  that  the  child  would  flometimes  be  taken  from  the  cuatod^y 
<^  the  fiither,  as  when  he  was  an  avowed  atheist,  and  lived  in  a  state  of  adultery. 
Shelley  v.  Westbrook,  Jacobs*  Bep.,  26*7 :  see,  also,  ex  parte  Warner,  4  Brown's 
Gh.  Bep.;  Whitfield  «.  Hales,  12  Ves.,  492;  3  Bubs.  Bep.,  1;  10 Tee.,  52;  SBast 
Bem  1.  'Oiid  doctrine,  that  the  authority  of  the  gvardian  over  tiie  eetate  of  his 
female  ward  ceases  upon  her  marriage,  has  been  recogniind  in  the  United  States. 
Kettletas  «.  Gkrdner,  1  Paige's  Bep.,  488;  in  the  matter  of  Whittaker,  4  John.  Ch. 
Bep.,  378.  The  marriage  does  not,  however,  ipeo  faeto^  determine  the  authority  of 
the  guardian.  An  order  of  courts  transfbrring  the  eustody  of  the  {voperty  to  the 
husband,  is  first  necessary;  though  the  husband  will  be  eatttled  to  such  order, 
upon  motion.  4  John.  Oh.  Bep.,  318:  see,  also.  Lender's  case.  Orphans'  Court; 
Philadelphia,  1822,  cited  in  Wharton's  Digest,  tit  Infant 
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[•829]  •  CHAPTER  V. 

Of  that  PoWXB  WHIOH  OhUTCSBT  BUKIMIiHIW  OYSB  THB  GlFIB  AID 
COKTRACIB  OF  WaBDS,  MABB  WITH  THSIB  OuABDUira,  8009 
▲FTBB  THBT  00MB  OF  AOB.  Of  THE  GUABDIAfi's  POWEB, 
UlTDBB  ANT  ClBCUHSTANCBB,  TO  INYBBr  THB  PbBSONAL  PbO- 
FEBTT  OF  THB  WaBD  IN  LaNDS,  OB  TO  TUBN  TBI  RkU 
PbOPBBTT  INTO  PbBSONAL.  WhBTHBB  THB  LaW  ON  THAT 
SUBJBCT  IB  APPUGABLB  TO  OUB  CoUlTrBT,     SOMB  ObSBBTAHOSS 

ok  thb  powbb  of  guabdianb  let  sogagb,  as  to  pibsovji. 
Pbopbbtt. 

A  ooubt  of  chancery  has  often  protected  the  interest  of  the 
ward,  after  he  has  come  of  age ;  setting  aside  his  gifts  to  liis 
guardian,  as  a  reward  for  his  services,  and  annulling  a  release 
given  by  the  ward  to  the  guardian,  bj  which  instrument  llie 
guardian  was  discharged  from  accounting  with  the  ward  fo^oe^ 
tain  property  of  the  ward's,  which  was  in  the  guardian's  liands. 
Such  interference  by  chancery  has  ordinarily  taken  place  where 
such  gifts  and  release,  &c.,  have  been  made  just  after  the  waid 
was  twenty-one  years  of  age.  The  principle  which  goTenis  io 
cases  of  this  kind,  is,  to  secure  the  ward  against  his  own  indis^ 
cretion,  where  the  guardian,  taking  advantage  of  the  influence 
which  he  had  acquired  over  the  ward,  had  induced  him  to  be- 
stow unreasonable  rewards  upon  the  guardian,  to  which  he  bad 
no  legal  claim,  and  which  it  ia  not  probable  the  ward  would 
have  ever  given,  had  it  not  been  for  the  powerful  influence  that 
the  guardian  had  obtained  over  him.  So,  too,  in  those  cases 
where  the  *  ward  has  been  induced  to  release  the  gua^ 
^  ■*  dian  from  any  further  claim  upon  him,  when  he  has  not 
rendered  any  regular  account;  the  ward,  in  his  unbounded  con- 
fidence in  the  guardian,  trusting  to  his  integrity  to  say  what  was 
equity  betwixt  them.  Such  transactions  are  viewed  with  a 
jealous  eye  by  a  court  of  chancery,  and  by  that  court  conadeiw 
as  unfair,  and  in  pursuance  of  a  well  established  maxim  in  that 
court,  that  taking  an  undue  advantage  of  the  situation  of  a  pe^ 
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son,  ifl  such  a  fraud  as  th^t  the  coart  will  set  aside,  the  transac* 
tioD.  This  is  perfectly  analogous  to  what  that  court  does  in 
other  cases.  (1) 

This  maxim,  with  others,  contains  the  principle  on  which  the 
purchases  of  the  expectancies  of  yoimg  heirs  are  considered  as 
radically  corrupt  Such  purchasers,  finding  inexperienced  young 
men  under  the  government  of  their  vices,  which  demand  greater 
expense  for  their  gratification  than  they  have  the  means  to  fur- 
nish, unless  they  sell  their  expectancies,  most  readily  minister  to 
their  passions,  by  furnishing  them  with  means,  by  purchasing 
their  expectancies  at  a  rate  greatly  below  their  value.  On  this 
principle,  purchases  of  sailors,  at  a  price  much  below  the  real 
value  of  their  prize  money,  have  been  relieved  against  So,  too, 
when  the  son  of  a  nobleman  was  induced  to  give  a  bond  to  the 
man  who  was  his  tutor,  over  whom  the  tutor  had  obtained  a 
great  ascendancy ;  the  son  was  a  man  of  weak  capacity ;  the 
tutor,  taking  advantage  of  his  situation,  obtained  from  him  a 
bond  of  one  thousand  pounds:  the  court  ordered  the  tutor  to  re- 
lease the  bond. 

On  this  principle  was  the  case  of  Hamilton  v.  Mohon,  in  1  P. 
Wms.,  118,  decided*  A  gentleman  paid  his  addresses  to  a  young 
lady  of  fortune,  who  was  a  minor :  her  mother,  who  also  was  a 
lady  of  fortune,  was  her  guardian,  and,  during  the  minority  of 
her  daughter,  had  received  large  sums,  as  the  rents  and  profits 
of  her  daughter's  *  estate.  After  the  mother  found  that  r^oo^-, 
the  affections  of  her  daughter's  suitor  were  placed  upon  ^        ^ 

(1)  Ghanoery  will  always  exercise  great  diligenoe  in  protecting  the  interests  of 
warda^  and  especially  when  those  interests  come  in  conflict  with  those  of  the  guar- 
dian. Jenkins  9.  Walter,  8  Gill  ib  John.,  218;  Elliott  v.  Elliott,  6  Binn.  R.,  8;  Say's 
Executors  v.  Barnes,  4  Serg.  k  Hawle,  114.  The  more  effectually  to  prevent  any 
imposition  upon  the  ward,  it  is  the  constant  practice  of  the  court  of  chancery  to 
allow  him  one  year  after  he  hecomes  of  age,  to  examine  and  investigate  his  guar- 
dian's aooonnts,  and  falsify  them  if  they  be  wrong.  The  guardian  cannot  compel 
bim  to  a  settlement,  nor  procure  an  absolute  discharge  before  the  expiration  of  that 
time.  In  the  matter  of  Van  Home^  1  Paige's  Ch.  Bep.,  46. 

Where,  in  his  minority,  a  ward  submitted  a  daim  to  arbitration,  and  on  an  award 
being  made  in  his  fovor  and  paid  to  his  guardian,  his  receiving  the  money  finom  his 
guardian  after  his  attaining  his  full  age  is  an  affirmance  of  the  submission,  and  will 
bar  die  daim.  Jones  r.  Phcenix  Bank,  8  N.  Y.  (4  Sold.),  828. 
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ihe  daaghter,  she  infonned  him,  that  onlen  he  wooU  leletn 
her  fixmi  all  liability  to  aoooant  ibr  the  piofilB  and  rents  of  her 
daughter's  property,  which  she  had  received,  she  would  eodeavor 
to  prevent  his  marriage  with  her  daughter.  He,  fesiing  the 
effects  of  the  mothei^s  influence  over  her  daughter,  articled  iridi 
the  mother,  that,  after  marriage,  he  would  release  her  from  iD 
aooouuts  of  the  mesne  profits  of  her  daughter's  estate.  Equity 
relieved  against  this  agreement,  upon  the  ground  ti&at  the  mother 
had  attempted  to  take  an  undue  advantage  of  hia  situatioii,  bj 
op^^ng  upon  his  fears  to  enter  into  a  oontract  that  never  woold 
have  been  made,  if  she  had  not  improperly  exeited  those  fean: 
but^  when  no  advantage  is  sought^  and  after  the  ward  is  in  poB* 
session  of  his  estate,  and  no  influence  exerted  over  him,  with  t 
fiill  knowledge  of  the  state  of  his  affairs,  he  makes  a  reasonable 
grant  to  his  guardian  for  his  fideHtj  and  care,  equity  will  not 
interfere  Oases  on  this  subject  are  to  be  found,  1  P.  W.,  120, 
Cox's  notes.  2  Yes.,  647;  1  ibid.,  879;  9  ibid^  292, 182. 

In  the  case  of  Older  v.  Sansboru,  2  Atk.,  15,  it  was  oonteaded, 
that  where  a  guardian,  immediately  on  the  ward's  coming  (rf* 
age,  purchased  of  the  ward  his  estate,  that  the  contract  ought  to 
be  annulled ;  but  Lord  Habdwiokr  said,  that  as  it  appeared  that 
the  guardian  had  paid  a  full  consideration,  the  purchase  coold 
not  be  set  asida  From  this  determination  it  is  fidrlj  inferable, 
that  if  the  price  had  been  inadequate,  the  purcdiaae  would  haye 
been  set  aside,  on  the  ground  that  the  guardian  had  made  an 
unfair  use  of  his  influence  over  the  ward.  Sugden,  in  his  law 
of  Vendors,  states  the  above  case,  and  then  makes  this  obserra 
tion,  viz. :  ^  But  it  seems  dear,  that  such  a  purchase  would  now 
be  set  aside,  without  reference  to  the  adequacy  of  the  considera 
r»QQoi  ^^°'"  ^^  *  opinion  is  not  supported  by  any  authority 
^  ^  cited ;  and  to  me  it  is  inconceivable  why  a  fidr  contract^ 
such  as  the  one  stated,  that  this,  where  a  full  eonsideration  has 
been  paid,  should  be  set  aside.  The  only  reason  that  can  be 
given  why  a  contract  betwixt  a  guardian,  and  ward,  who  is  of 
age,  should  be  set  aside  in  any  case,  is,  that  in  that  case  the 
guardian  had  obtained  an  advantage  flrom  the  ward,  by  an  im- 
proper  use  of  his  influence,  which  furnishes  ample  ground  for 
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tbe  interferenoe  oi  equity ;  and  where  it  appears,  from  the  price 
given,  that  no  uBdoe  influetiee  has  been  exerted,  why  should 
the  contract  be  set  aside?  (1)  It  is  a  maxim  in  equity,  that 
whosoever  enteiB  on  the  estate  of  an  infant,  even  though  he  is  a 
tort  feasor,  may  be  considered  by  the  in&nt  as  guardian,  or 
bailiff,  and  in  that  character  be  compelled  by  chancery  to  ac- 
count with  the  infant  8  Atk.,  180. 

By  the  common  law,  guardiauB,  who  have  a  right  to  the  pos> 
aessiou  of  the  lands  of  their  wards,  during  iheir  minority,  and 
continae  in  possession  after  their  wards  have  arrived  at  fuJl  age, 
without  license  from  their  wards,  were  not  trespassers.  In 
England,  and  some  of  the  states,  they  are  made  trespassers  by 
statute. 

In  a  ease  reported  in  3  P.  W.,  we  find  the  testator,  who  was  a 
Presbyterian,  appointed  by  his  will,  his  three  brothers.  A,  B,  and 
C,  who  were  Presbyterians,  and  also  D,  who  was  an  Episoc^pal 
clei^yman,  guardians  to  his  three  daughters,  £,  F,  and  G.  On 
the  decease  of  the  testator,  D  got  into  his  possession  F  and  G-, 
and  put  them  to  school,  where  they  were  br&d  up  in  the  way  of 
the  Church  of  England.    E  was  living  with  A,  one  of  her  guar- 


(1)  Thftt  a  yalid  oontraot  may  be  made  between  guardian  and  ward,  shortly  alter 
tibe  irwd  attaiaa  his  mugority,  can  hardly  be  doubted.  The  contract  must  be  u»* 
tainted  with  fraud  or  imposition,  on  the  part  of  the  guardian,  and  this  ia  all  that  it 
required.  It  is  believed  that  in  nearly  all  the  caseB  where  these  oontracts  have 
been  set  aside,  it  has  been  upon  the  ground  that  some  unfair  advantage  had  been 
taken  of  the  ward,  and  not  because  the  contract,  from  its  nature,  is  opposed  to  the 
spirit  of  tb9  law.  Thus,  m  the  case  of  Dawson  «.  Kaasey,  1  Ball  ib  Beatty,  219, 
where  a  lease,  obtamed  by  an  unde  from  his  nephew,  but  just  of  age  at  the  time 
of  its  execution,  and  to  whom  he  had  been  guardian  and  agent,  was  set  aside;  it 
was  upon  the  ground  that  it  was  made  at  an  under  value,  and  other  considerations 
than  the  reserved  rent  were  held  out,  for  which  no  security  was  given.  The  case 
of  Hatdi  9.  Hatch,  9  Yes.  Bep.,  393,  referred  to  in  the  tezt^  proceeded  upon  the 
same  principle,  and  is  an  instance  where  such  a  conveyance  was  set  aside  npca 
gnmnds  of  public  policy,  after  a  great  lapse  of  time.  But  Aylward  «.  Kearney,  3 
Ball  k  Beatty,  483,  seems  to  favor  an  opposite  doctrine.  In  this  case,  the  guardian 
obtained  a  lease  of  land  from  his  ward,  shorfiy  after  he  became  of  age.  The  rent 
reserved  seemed  to  be  adequate,  and  aflbrded  a  fair  consideration.  But  notwltb- 
standing  this,  it  was  set  aside  after  a  lapse  of  thirty  years;  the  ward  being  of  weak 
understanding,  and  continuing  during  his  life  under  the  pupilage  and  influence  of 
the  goaidian  and  his  family. 
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diana.  D  filed  a  bill  in  chaaoery,  to  hare  E  taken  from  A,  ber 
ande,  to  be  put  to  school,  where  she  might  be  edncated  in  the 
religion  of  the  Ohorch  of  England ;  and  thereupon  A,  B,  and  C 
filed  their  bill  to  have  F  and  G-  taken  finom  D,  and  delivered  to  them, 
.^Q^q-i  ^^  ^^7  ought  *  be  educated  Presbyterians;  insistaiig 
'-  upon  it|  that  it  was  the  desire  of  their  &ther,  who  was  a 

Presbyterian,  that  they  should  be  so  educated :  and  offered  parol 
proof  that  it  was  the  declared  intention  of  the  testator  that  ibej 
should  be  educated  in  his  own  religion.  The  court  refoaed  to 
receive  this  parol  testimony,  declaring  that  it  was  no  more  to  be 
admitted  in  a  devise  of  a  guardianship,  than  it  was  in  a  devise  of 
real  estata  This  decision,  I  apprehend,  was  correct;  and  the 
court  refused  to  take  F  and  G  firom  D,  and  they,  also,  refiosed  to 
take  E  from  her  unde  A.  Notwithstanding  the  oorrectnesB  of 
the  judgment,  which  rejected  the  parol  testimony,  I  think  it  very 
questionable  whether  the  final  judgment  was  correct ;  for,  if  the 
court  could  get  at  the  intention  of  the  testator,  without  reaorting 
to  parol  testimony,  that  intention,  being  a  lawful  one,  ought  tote 
carried  into  execution,  unless  the  legal  rights  of  some  pera(m 
would  have  been  violated  by  so  doing.  In  the  case  before  the 
court,  there  could  not  have  been  any  legal  right  violated;  for,  it 
is  an  established  rule  in  chancery,  if  there  are  more  than  one  tes- 
tamentary guardian,  and  they  disagree  as  to  the  course  of  con- 
duct to  be  pursued  respecting  their  ward,  the  guardianship  of  the 
ward  devolves  on  the  court;  so  that  the  right  acquired  bjD 
under  the  will,  by  having  gotten  F  and  Qt  into  his  possession,  was 
at  an  end .  The  only  remaining  inquiry  for  the  court,  was,  what 
was  the  intention  of  the  testator  respecting  the  education  of  his 
children ;  and  could  not  this  be  collected  from  facts  dJum  the 
will  ?  Not  indeed  fix)m  the  declared  intention  of  the  testator; 
for  this  were  not  admissible ;  but  from  fistcts  from  which  it  was 
fitirly  inferable  what  the  testator^s  intention  was.  For  no  point, 
perhaps,  is  better  established,  than  that  such  testimony  may  be 
resorted  to,  to  get  at  the  intention  of  the  testator,  if  such  ftcts 
stand  with  the  will.  And  would  not  the  bucst  that  the  testator 
r*<l«<in  *  ^^  *  staunch  Presbyterian,  as  the  report  says,  furnish 
^  evidence  that  he  would  wish  that  his  children  sboold  be 
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PresbTterians  ?  All  experienoe  teaches  xlb,  that  this,  most  pro- 
bably, must  have  been  his  intention.  In  addition  to  this,  he 
appointed  three  brothers  the  guardians  of  his  children,  who  were 
Presbyterians,  and  who,  he  knew,  would,  if  the  education  of  his 
children  was  left  to  them,  educate  them  Presbyterians ;  and  it 
could,  hardly  be  supposed,  that  one  guardian  out  of  four,  would 
have  attempted  to  oppose  the  other  three,  because  they  wished  to 
educate  the  testator's  children  in  that  religion  which  he  believed 
to  be  correct 

It  18  the  law  of  the  books,  that  a  guardian  cannot  change  the 
property  of  the  ward ;  that  is,  he  cannot  invest  personal  property 
inlands,  or  turn  real  property  into  personal.    The  principal  rea- 
son alleged,  why  he  may  not  invest  personal  property  in  lands, 
is  this:  that  it  will  alter  the  succession  of  this  property,  in  case 
of  the  minor's  death,  during  his  minority ;  for,  if  the  property  had 
not  been  changed,  it  would  have  been,  in  that  event,  distributed 
to  his  personal  representatives.    But  if  it  was  converted  into  real 
property,  it  would  have  descended  to  his  heir.    So,  too,  if  real  pro* 
perty  should  be  converted  into  personal,  it  would  be  distributed 
to  his  personal  representatives;  but,  if  it  had  remained  real, 
it  would  have  descended  to  the  heir-at-law.    This  reason  ceases 
to  be  of  any  weight  in  these  states,  where  the  personal  and  real 
property  go,  on  the  death  of  the  owners,  to  the  same  person ;  that 
is,  whoever  are  heirs  to  the  real  property,  are  heirs  (to  use  an 
improper  word)  of  the  personal  property.    There  is  another  rea- 
aon  alleged,  in  the  case  of  converting  personal  estate  into  real, 
viz.,  that  the  minor  can  devise  his  personal  property  before  he  is 
of  the  age  of  twenty-one  years;  but  real  property,  he  cannot. 
Thus,  by  converting  his  personal  estate  into  real,  he  is  deprived 
of*  the  privilege  of  devising  such  property,  before  he  is  r#qQKi 
of  the  age  of  twenty-one  years.    This  objection  does  not 
exist  in  the  case  of  converting  real  property  into  personal :  and, 
it  seems  to  me,  the  argument  in  case  of  personal  properly,  is  of 
little  moment;  and,  I  believe,  would  not  have  been  thought  of, 
had  there  not  been  the  other  reason  before  stated,  to  which  this 
is  added  as  an  auxiliary.    It  is  apparent,  that  many  cases  may 
exist,  where  it  would  be  very  desirable  to  vest  the  personal  pro- 
perty of  the  minor  in  real  property.    Opportunities  frequently 
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oocur,  in  this  country,  where  the  minor's  estate  would  be  greatlj 
benefited,  if  this  was  practicable ;  and  the  principal,  and,  I  think, 
the  only  reason  to  be  regarded,  why  this  may  not  be  done,  has 
no  existence  ia  this  coontry ;  and,  in  case  of  a  power  rending  in 
the  gaardian  to  convert  real  into  personal  property,  it  would  pre* 
▼ent  frequent  applications  to  the  l^islatuie  to  vest  the  guaidiao 
with  such  power.  And  why  a  guardian  should  not  be  entrosted 
to  manage  the  estate  of  the  minor  m  ibis  way,  when  he  judgeait 
beneficial  to  the  minor,  it  is  difficult  to  conceive;  since  tibe estate 
is  placed  in  his  hands,  and  his  integrity,  in  this  respect,  is  secured 
by  a  bond,  as  well  as  in  all  other  cases,  axtd  he  is  always  lia- 
ble to  the  minor  for  any  mismanagemenl  The  English  doctmie, 
on  this  subject^  is  to  be  found  in  Pow.  on  Con.,  273 ;  1  Yes^  401, 
436,  461.  (1) 
.  In  3  P.  Wms.,  151,  the  Chancellor  decided,  that  a  &ther  is  en* 
titled  to  the  custody  of  his  own  ehild  during  infiuicy.  It  is  a 
case  in  which  there  existed  some  reasons  why  the  daid  should 
remain  where  she  was,  in  the  custody  of  a  relative ;  especiaUy, 
as  she  declared  in  court,  that  it  was  her  clnnce  to  rranain  where 
she  was.  (2) 

(1)  Guardiaiui  are  generally  subject  to  the  same  rules  as  other  tniateee,  and  tte 
doctrine,  that  a  trustee  cannot  convert  a  trust-fund  of  money  into  laud,  or  real  estate 
into  personal,  is  well  settled.  Generally,  if  the  trostee  does  faiTest  mch  fcnd  a 
leal  estate^  the  cestui  qm  Pmst^  may,  at  his  option,  accept  of  tiw  laakla»  or  iffiisi 
them  and  demand  his  money.  That  a  guardian  is  so  fiiriafajeci  to  this  mle^  that  bi 
cannot  thus  change  the  property  of  his  ward  without  the  anthorHy  of  ooort,  is  abo 
well  settled.  Bonsall's  Appeal,  1  Rawle's  Bep.,  273;  T^Ior  v.  GaDowmy,  10hk> 
Bep.,  232 ;  2  Kent* s  Com.,  290.  But  the  court  of  dumoeiy  will  sometimes  £reet 
this  change  lo  be  made,  when  it  is  maiuftstiy  for  the  inAmtflB  beneflt  Inwood  «. 
Tyae,  AmbL  Bep.,  419 ;  Hedges  «.  Bicker,  5  Jidtna.  Ch.  Bop^  417 ;  Huger  ff.  Hu- 
ger,  3  Desaua.,  18.  In  some  of  the  states  there  are  statute  provisioas  for  the  sale  of 
an  inftnt's  lands,  when  such  sale  ia  required  for  their  benefit  B.  8^  Masai,  1835i, 
part  2,  ch.  71,  72,  tit  6;  Stat  Ken.,  1813;  2  B.  a,  K.  T.,  194.  Jodge  KBKTisaf 
the  opinion  that  the  property  may  be  ohaaged  from  personal  to  real,  in  a  dear  and 
Btvong  case,  by  the  guardian  withowttiie  prerfioua  order  of  chancery,  but  admitB  that 
it  is  an  extremely  penloua  act  ia  the  trustee,  andoamiDt  bo  reoomiaooded.  2  Xselh 
OoBL,  230;  2  Eden's  Bep.,  162;  AmbL,  419;  and  1  Bawle's  Bep.,  268,  are  dted  ai 
authorities  sustaining  this  proposition. 

(2)  It  is  now,  however,  firmly  establiriied  by  the  decisions,  that  the  court  of  cfaan- 
eery  has  power  to  take  the  diild  from  the  onsto^  of  the  parent,  and  the  books  fat- 
■ish  many  instances  <tf  its  eseicise.    When  he  was  aa  oirttow,  reaidmg  abroad  a 
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An  in&nt  caa  bring  no  action  of  account  against  a  guardian, 
during  tbe  ccmtinuance  o(  guajdiansliip ;  but^  in  equity,  by  hi;^ 

r*^nA1  P"^^^^^^^  ^^}  ^^  ^'^'^J  ^  ^^  ^^^  ^^  an  *  account  wbikt 
the  guardianship  continue&   2  Yer^  842 ;  3  P.  Wms., 
119 ;  8  Atk,,  25;  1  Ves.,  91.  (2) 

It  has  been  made  a  question,  whether  a  guardian  in  socage  was 
entitled  to  the  custody  of  the  personal  estate  of  the  ward.  It  is 
said,  in  some  of  the  elementary  writers^  that  he  is.  I  have  never 
seen  any  authority  which  supports  this  opinion ;  and  it  is,  in 
Yaug.,  156)  expressly  laid  down,  that  he  has  not,  by  law,  the 
custody  of  his  ward's  personal  property.  If  a  fstther  exercises  his 
right  to  appoint  a  testamentary  guardian,  then  the  right  of  the 
guardian  ia  socage  is  superseded  The  guardianship  in  socage 
does  not  oeaae^  of  course^  on  arriving  to  the  age  of  fourteen;  for, 
if  no  other  guardian  succeeds,  the  guardian  in  socage  continues. 
Andr.,  813.  The  mother  may  be  guardian  in  socage  to  her  minor 


embarrassed  dicumstanoes ;  imprisoned  for  cruelty  to  his  wife ;  a  man  of  irreligiona 
habits  and  living  in  adultery  with  a  prostitute;  had  maltreated  his  children,  fta 
In  all  these  cases  he  has  been  deprived  of  their  custody.  Oruise  v.  Hunter,  2  Br. 
Qt  Sepi,  500 ;  Eitpairto  Warner,  Ibid. ;  Wellesley  v.  Duke  of  Beaufort^  3  Buss.  Bep., 
1;  Shelley  «.  Westbrook,  JaooVs  Bep.,  267;  Whitefield  «.  Hales,  12  Yea,  492; 
See,  also,  Lyons  «.  Blenkin,  JacoVs  Bep.,  270,  in  note:  De  Mannerille  v,  De  Man- 
nerile,  !•  Tea.,  62;  Woodv.  Wood,  3  Alabama  Sep.,  76S. 

At  common  law,  a  fkther  has  the  paramount  right  to  the  onstody  and  control  of 
hii  ninor  f^i1<^r«y,  and  to  superintend  their  nurture  and  education.  The  same  nile 
eziflts  in  New  York.  But  this  superior  legal  right  of  the  father  is  subject  to  the  con- 
trol of  the  court  in  two  cases,  Ist  Where  the  fatiier  has  abused  or  forfeited  the 
right  by  cmelty  or  mfsoonduct  towards  t]ke  diQd,  or  his  ciuovcter  is  such,  or  he  has 
been  guilty  of  such  conduct,  that  the  welfare,  either  phyaioal  or  moral,  of  the  chUd, 
nquires  that  such  child  be  removed  from  the  fiuther.  2d.  When  the  father  and  mother 
are  living  separate  ftom  each  other  under  circumstances  such  as  would  warrant  the 
court  in  granting  a  divorce  a  menaa  et  thorOy  and  the  welfare  of  the  child  requires 
that  it  should  reside  with  its  mother.  People  «.  Olrastead,  27  Barb.,  9 ;  People  «. 
Homphz^ya,  21  Barb.,  611 ;  State  e.  Bichardson,  40  N.  H.,  272.  Nor  will  the  acdoi. 
of  the  court  be  controlled  by  the  wishes  of  a  child  of  tender  years  (10  years  of  age 
in  this  case).  State  v.  Bidiardson,  n^o. 

(2)  By  the  ooomion  law,  the  guardian  is  accountable  to  the  infant  when  he  arrives 
at  the  age  of  fourteen  years,  and  may  be  called  to  account  at  any  time  after.  Bac. 
Abr^  tit.  Quar.,  L  The  ooutt  of  cha&oaiy  will  permit  a  stranger  to  come  in  and 
complain  of  the  abuse  of  hifant*s  estate  l^  the  gsardiao.  Earl  of  Pomfret  v.  Lord 
Windsor,  2  Vea.,  434. 
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8oa ;  andf  where  she  oontinaes  in  poasesaion  of  her  husband's 
estate,  after  his  decease,  she  is  considered  as  guardian  in  socage 
to  her  infant  son.  She  never  could  be,  in  most  of  these  stateSi 
guardian  to  her  son,  because,  by  possibility,  the  estate  may  be 
inherited  by  her.  In  the  State  of  New  York,  she  cannot  inherit 
to  her  child's  estate;  and,  of  course,  she  may  be  guardian  in 
socage.  The  rule  that  guardianship  does  not  cease,  on  the 
ward's  coming  to  the  age  of  fourteen,  if  no  other  guardian  soo- 
ceeds  him,  that  is,  if  the  ward  does  not  improve  his  privilege  of 
electing  a  guardian ;  seems  to  be  established ;  yet  it  seedis,  where 
this  is  not  the  case,  the  guardianship  does  not  prevent  him  from 
entering  and  taking  the  land  to  himsel£  Bayner  v.  Yan  Hea- 
sen,  6  Johns.,  66,  before  the  supreme  court  of  New  York,  (1) 

If  the  property  of  the  ward  is  lost  in  the  guardian's  hands,  with- 
out any  fault  of  the  guardian,  or  where  he  was  robbed  of  the 
property  of  the  ward,  the  guardian  will  be  discharged,  on  show- 
ing  this.  (2) 

ADDENDA. 

r^aSTI  *  ^^^  ^  testamentary  guardian  cannot  make  a  lease 
"^  of  the  ward's  land.  A  lease  so  made  by  him  is  utterly 
void :  but  a  guardian  in  socage  has  power  to  make  such  leases 
2  Wils.,  129, 185. 

2d.  A  mother  cannot  appoint  a  guardian  by  will  to  her  child. 
Vaug.,  180 ;  8  Atk.,  519. 

8d.  A  court  of  chancery  never  appoints  a  guardian  to  a  female 
infant,  afler  her  marriage.  1  Yes.,  157. 

4th.  Though  a  guardian  cannot  purchase  lands  for  his  ward, 
and  compel  the  ward  to  take  them ;  yet  this  may  be  done  under 
the  direction  of  a  court  of  chancery.  1  Yer.,  408,  485. 

(1)  We  have  already  seen  that  a  guardian  in  socage  oan  scarcely  exist  in  the 
IJniVod  States,  as  the  guardian  must  be  a  person  who  cannot  by  any  iposBbS&tf 
Inherit  the  ward's  estate.  Ante,  page  313.  This  spedee  of  guardianship  was  ooee 
common  in  New  York,  but  has  now  become  nearly  obsolete.  It  is  not,  thenfon, 
deemed  necessary  to  collect  the  cases  discussing  the  question  of  the  autborily  of 
such  guardian  oyer  the  estate  of  the  ward. 

(2)  Bac.  Abr.,  tit.  Ouar.,  1;  8  Ooke,  84. 
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5th.  If  a  guardian  commit  waste  upon  the  estate  of  his  ward, 
upon  application  by  a  prochein  amt  of  the  in&nt,  an  injunction 
will  be  granted  bj  a  court  of  chancery. 

6th.  K  any  person  marry  a  ward  when  the  guardian  has  been 
appointed  by  a  court  of  chancery,  without  the  consent  of  the 
guardian,  it  is  a  contempt  of  court ;  but  no  contempt,  if  he  be  not 
a  guardian  appointed  by  the  court  2  P.  W.,  Ill,  562. 

7th.  When  a  man  is  sued,  he  may  plead  in  abatement,  or  bar, 
that  he  never  was  a  guaidian ;  or  he  may  plead  thus,  that  he  was 
guardian  at  such  a  time,  and  that  he  has  rendered  an  account 
nnce,  aad  trayerae  his  bwig  guardian  before  or  after.  Bi^t 
Ent,  2L 
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[•889]  •CHAPTER  L 

Of  Slavery,  as  it  once  was  in  Connbcticot.  Of 

Apprentices. 

A  MABTBR  is  one  who,  bj  law,  has  a  right  to  a  pemiu/ 
authority  over  another;  and  sach  person,  over  whom  sudi 
:aathority  may  be  rightfully  exercised,  is  a  servant  At  common 
law,  this  right  in  a  master,  originates  in  some  compact  msde 
with  the  servant,  or  with  some  person  who  has  a  right  to  com- 
mand him.  This  is  not,  however,  perfectly  correct;  for,  in 
many  of  those  states,  where  there  is  that  species  of  semnts, 
called  slaves,  the  right  to  them  is  not  founded  on  compact,  in 
those  states ;  that  is  to  say,  in  most  of  them.  There  are  fire 
kinds  of  servants,  viz.:  slaves,  apprentices,  menial  servants,  da; 
laborers,  agents  of  any  kind;  and  in  Connecticut,  there  is  a 
sixth;  debtors  assigned  in  service  to  pay  a  debt  The  last  and 
the  first  are  not  known  to  the  common  law.  The  lav,  asitr^ 
spects  slavery,  generally,  will  not  be  noticed  in  this  cliapter; 
nor  any  of  those  arguments  urged,  that,  on  the  one  hand,  deoj 
the  legality  of  it,  in  a  moral  point  of  view;  or  those  whi 
its  legality.  I  will  only  observe,  that  slavery  is  unknown 
common  law  in  England;  for,  the  moment  that  a  person,  wboi? 
a  «lave  in  any  other  country,  reaches  the  shores  of  that  country, 
he  is  emancipated,  and  entitled  to  the  same  security  for  life,  lil^ 
•erty  and  property,  as  any  other  man ;  nor  can  the  laws  of  die 
r*S401  ^^"^^T^J  where  slavery  is  admitted,  *  be  enforced  in  ivor 
*■  "^  of  it  1  Bl.  Com.,  424;  Co.  Litt,  77.  When  the  rigow 
of  the  feudal  laws  prevailed,  there  was  a  species  of  slaves  in 
England,  called  villeins.    The  knowledge  of  the  law,  respectiii; 
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tbem,  has  long  since  ceased  to  be  important ;  for  it  is  not  now 
known  in  that  coontrj,  being  abolished  by  a  statute  of  Car.  II, 
and  never  was  known  in  this.  At  present|  it  is  difficult  to  find, 
in  the  State  ol  Connecticut  a  slave.  A  statute  of  this  state,  pre- 
vious to  March,  1784,  was  enacted,  declaring,  that  all  persons 
bom  of  slaves,  after  the  1st  March,  1784,  should  be  free  at  the 
age  of  twen1y*five ;  and  a  subsequent  statute  enacts,  that  all  so 
bom,  after  the  1st  Aug\^t,  1797,  should  be  free  at  twenty-one. 
These  statutes,  with  a  statute  forbidding  the  importation  of  slaves, 
by  land  or  water,  will,  in  a  short  time,  put  a  period  to  slavery  in 
this  state;  as  those  bora  before  1784,  most  of  them,  have  been 
emancipated  by  their  masters,  so  that  scarcely  a  slave  can  be 
found.  The  law,  as  heretofore  practised  in  this  state,  respecting 
slaves,  must  now  be  uninteresting.  I  will,  however,  lest  the  sla- 
very which  prevailed  in  this  state,  should  be  forgotten,  mention 
some  things,  that  show  that  slavery  here  was  very  far  from  being 
of  the  absolute,  rigid  kind.  The  master  had  no  control  over  the 
lifb  of  his  slave.  If  he  killed  him,  he  was  liable  to  the  same 
punishment  as  if  he  killed  a  freeman.  The  master  was  as  liable 
to  be  sued  by  the  slave,  in  an  action  for  beating  or  wounding,  or 
for  inmioderate  chastisement,  es  he  would  be,  if  he  had  thus 
treated  an  apprentice.  A  slave  was  capable  of  holding  property, 
in  character  of  devisee,  or  legatee.  If  the  master  should  take 
away  such  proper^,  .his  slave  would  be  entitled  to  an  action 
against  him,  by  his  prochdn  ami.  If  one  should  take  away  a 
slave  from  the  owner,  without  his  consent,  trover  could  not  be 
maintained ;  but  a  special  action  on  the  case.  From  the  whole, 
we  see,  that  slaves  had  the  *  same  rights  of  life  and  pro-  ^^^0.^-1 
perty  as  apprentices ;  and  that  the  difference  betwixt  ^  ^ 
them,  was  this:  an  apprentice  is  a  servant  for  time,  and  the  slave 
is  a  servant  for  life.  Slaves  could  not  contract  in  Connecticut; 
for  this  is  specially  forbidden  by  statute. 

If  a  slave  married  a  free  woman,  with  the  consent  of  his  mas- 
ter, he  was  emancipated;  for  his  master  had  suffered  him  to 
contract  a  relation  inconsistent  with  a  state  of  slavery.  The 
right  and  duties  of  a  husband  are  incompatible  with  a  state  of 
slavery.    The  master,  by  his  consent,  had  agreed  to  abandon  his 
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right  to  him  as  a  slave.  So,  too,  it  has  been  holdeti,  thatamiiK^ 
child  is  emancipated  from  his  father,  when  he  is  marriei  Li 
Bajm.,  866.  A  slave  might  be  sold  in  Connecticut,  and  tiie  eri- 
dence  of  the  sale  most  be  a  bill  of  sale ;  and  he  might  be  taken 
in  execution,  and  sold  at  the  post  When  it  is  observed,  that 
slavery  is  not  known  at  common  law,  it  is  not  denied  that 
men  may  be  punished  witb  slavery  for  life,  for  crimes,  with  per 
feet  consistency  with  the  principles  of  the  common  law.  K  the 
legislature  can  make  laws,  the  transgression  of  which  may  be 
punished  with  death,  they  can  surely  condemn  to  a  loss  of  lib- 
erty. (1)  Apprentices  are  persons  bound  to  a  master,  to  learn 
some  art  or  trade.  They  may  be  bound  to  learn  the  trade  of 
"husbandry,  as  well  as  any  other.  An  apprentice,  to  be  holdea, 
must  be  bound  by  deed.  It  seems  that  the  common  law  re- 
quired it ;  and  this  is  the  only  contract  which  the  common  law 
required  to  be  in  writing.  And  it  is  not  at  all  improbable,  that 
this  requisite  was  a  provision  by  some  ancient  statute,  which  is 
now  lost  1  Bl.  Oom.,  226;  Ld.  Ray.,  117;  1  Salk,  68;  2  Ves^ 
64,  492 ;  6  Mod.,  182.  It  would  seem  that  a  contract  for  an  ap- 
prenticeship by  parol,  so  far  as  it  lays  any  obligation  on  the 
contracting  parties,  is  utterly  void.  It  will  not  amount  to  a  lli^ 
ing  by  the  year,  which  may  be  by  parol.  8  T.  Rep.,  374  That 
r<HU.9i  ^^  apprentice  cannot  be  *  bound,  unless  retained  as  such 
^  -'  in  a  deed,  is  ascertained  by  the  lioctrine  of  the  bools. 
Barnes'  Notes,  57.     The  particular  reason  of  this  rule  is  not 

(1)  The  agitation  which  the  question  of  alayeiy  has  undergone  in  the  United 
States  for  the  last  few  Team,  has  been  such  as  to  leave  soaroely  any  intelligent  mind 
in  ignofanoe  upon  the  subject  Although  serious  differenoes  exist  as  to  the  moit 
practicaUe  mode  of  eifecting  its  abolition,  still  the  fact  of  its  unrighteousness  ia  al- 
most uniyersally  admitted.  Bver  since  the  organization  of  the  federal  goyenuneoi, 
measures  have  been  in  (^ration  to  provide  for  its  final  extinguishment;  nor  hire 
these  measures  been  without  their  effect  In  the  New  England  States,  and  5ev 
Tofk,  it  has  become  wholly,  extinct,  and  is  on  ^e  decline  in  many  of  the  dUieri. 
In  Pennsylvania,  by  an  act  of  17S0,  its  gradual  abolition  was  provided  for,  «Qd  tte 
evil  has  been  finally  removed:  It  still  exists  in  most  of  the  Southern  States.  tSox^ 
have  been  made  to  abolish  it  thepe ;  and  the  Convention,  appointed  to  reoofflOKod 
alterations  in  the  Constitution  of  the -State  of  Virginia^  in  1S30,  entertained  a  p 
jeoc  calculated  for  its  final  abolition,  which,  after  a  protraotod  and  stormj  deliat^ 
wHB  only  defeated  by  an  inconsiderate  migori^. 
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veiy  apparent;  aad,  indeed,  a  contrary  dootrine  is  now  main 
tuined.  3  T.  Bep.,  879 ;  1  East,  533.  That  a  oontract  of  so 
xnach  importancei  as  the  obligations  usuaUy  laid  upon  a  master, 
in  educating  and  instructing  an  apprentice,  should  be  by  deed,  is 
a  very  reasonable  provision ;  for  room  is  left  fbr  controversy, 
from  the  uncertainty  of  parol  testimpny.  (1) 


(1)  The  Btatotes  of  the  aeyeral  states  on  the  sabject  of  apprentioeship,  do  not 
essentiaUy  dilfer  among  themaelTee,  nor  from  the  Bn^lifih  statute.  In  Vermont 
and  Hew  York,  the  proyisioaa  are  almost  idenjIksaL  Ofaildren  above  tb^  age  of 
fourteen  years  may  be  bound  as  apprentices;  males  to  the  age  of  twen^-one  aijid 
females  to  the  age  of  eighteeni  or  to  the  time  of  their  marriage  vithin  that  age. 
Thia  may  be  done  by  their  father  or  other  legal  guardian,  and  if  they  have  no  parent 
or  guardian,  with  ^  consent  of  the  selectmen,  in  Vermont,  and  by  the  oyerseera 
of  the  poor,  twe  Justices,  or  a  judge,  m  New  York.  In  Vermont,  the  overseers  of 
the  pool?  may  bind  out  the  minor  children  of  any  person  who  has  beoon^e  actually 
chaigeable  to  his  town;  and  in  both  states,  statute  provisions  also  exist  to  redress 
the  grievances  of  the  apprentice  in  case  he  shall  have  been  abused.  Bev.  Stat,  Yt, 
1839,  c  66;  Bev.  StaL,  New  York,  5th  ed.,  voL  3,  p.  248.  In  both  these  states,  as 
in  all  others  whose  statutes  upon  thia  subject  the  writer  has  examined,  the  appren- 
tice must  be  bound  by  deed,  and  the  infant  himself  must  be  a  party  to  the  inden- 
ture, except  in  the  special  case  of  an  apprentice  who  is  chargeable  as  a  pauper. 
This  also  is  Ihe  dootrine  of  the  common  law.  Bev.  Stat,  Vt,  1S39,  p.  345;  Rex  v. 
Inhabitants  of  Cromford,  8  SasVs  Bep.,  25 ;  King  o.  Inhabitants  of  Ainesby,  3 
Bam  a  AM.,  584;  Harney  v.  Owen,  4  Bhsuckt  Ind.  Bep.,  388;  Oommonwealth  •. 
Van  Lear,  1  Serg.  a  Bawle,  250;  Supplee*s  case,  6Serg.  k  Bawle,  340;  Guthrie  « 
Murphy,  4  Watts*  Bep.,  80 ;  OoauDQonwealth  v.  Jones,  3  Serg.  k  Bawle,  168. 

Miners  under  the  age  of  fourteen  may  be  bound  apprentices  until  that  age  by 
their  fother  if  living;  without  their  consent;  and  if  not,  by  their  mother  or  legal 
guardian;  and  above  that  age  in  the  same  manner  with  their  consent  B.  S.,  of 
Uaine,  oh.  80,  aeo.  I;  Whitmore  «.  Whitmore,  43  Maine^  458. 

The  fetiier  has  no  authority  to  bind  out  his  child  as  an  apprentice  without  his 
consent,  and  if  the  infimt  does  consent  and  is  not  a  party  to  the  deed,  he  will 
not  be  bound.  Bev.  Stat,  Vt,  1839;  New  York  Bev.  Stat,  voL  II,  p.  160;  Com- 
monwealth V.  Moore,  1  Ashm.,  123;  Squire  «.  Whipple,  1  Vt  Bep.,  69. 

A  contract  of  apprenticeship,  not  conformable  to  the  statute,  is  voidable  only  by 
tiie  apprentioe,  and  cannot  be  avoided  by  any  other  person,  ^age  v.  Marsh,  36  N. 
H.,  305.  And  if  the  infant  fulfill  the  stipulations  of  such  contract,  he  will  be  enti- 
tled to  its  benefits  accruing  to  himselfl  Ibid. 

A  oontract  made  with  a  minor  apprentice  to  serve  beyond  fUU  age  is  invalid. 
It  may,  however,  be  ratified  after  the  infant  arrives  at  Aill  age;  but  such  ratifica- 
tion, it  was  held,  must  be  express.  Walker  «.  Chambers,  5  Herring.  (Del.X  311. 
But  it  was  held,  in  Forsyth  v-  Hastings,  1  Williams  (27  Vt),  646,  that  a  special 
contract  by  an  infant  to  labor  is  ratified  by  his  continuance  in  it  for  a  month  ailei 
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Persons  who  are  bound  appientioes,  are  oommonlj  iufiints; 
and  Bucb  person  cannot  bind  themselves.  This  is  usually  done 
bj  their  parents  and  guardians;  and  they  are  bound  that  the 
apprentice  perform  that  which  they  contract  that  he  sl&ll  da 
Bj  a  statute  of  Eliz.  inJBmts  maj  bind  themselves,  bj  indenture 
of  apprenticeship;  but  it  has  always  been  holden,  since  tfast 
statute,  that  the  infeuit  is  not  bound  by  the  covenants  in  the 
indenture ;  and  that  the  only  effect  that  it  has,  is  to  give  a  right 
to  the  master,  as  long  as  the  relation  exists,  to  his  wages,  and  all 
the  rights  of  government;  and  the  infant,  if  he  serve  out  the 
time  prescribed  by  law,  will  be  entitled  to  exercise  his  trade,  as 
much  as  if  he  had  been  bound  by  his  fisither.  The  only  effect 
that  it  can  have,  is  to  entitle  the  master  to  the  wages ;  for,  if  the 
in£wt  had  not  bound  himself  but  had  lived  with  his  master, 
learning  a  trade,  this  master,  de  factor  would  have  the  power  of 
moderately  chastising  such  servant ;  and  such  servant  would  he 
entitled  to  exercise  his  trade.  Oro.  Car.,  179,  648;  Cro.  Jaa, 
497;  Mod.,  190;  5  T.  Rep.,  716.  (1) 


hia  mijorit^,  and  cannot  be  afterwards  aycxded.  Where  a  minor,  indentnied  as  la 
^;»prentice,  senrea  his  master  until  it  is  diaoovered  bj  the  master,  before  the  temii* 
nation  of  the  apprentioeshipf  that  the  indentures  are  void  by  reason  of  tiieir  not 
haying  been  executed  by  the  minor's  father ;  and  the  apprentice  is  tiierebj  dti 
charged;  the  master  is  not  liable,  either  to  him  or  his  father,  on  any  implied  pto- 
mise  to  pay  for  the  seryioes.  Maltby  9.  Harwood,  12  Barb^  473.  A  fiither  mijr 
bind  himself  that  the  seryioes  of  his  mfant  child  shall  be  rendered  to  another,  du^ 
ing  the  period  for  which  he  is  entitled  to  them,  and  if  he  agree,  as  fiir  as  is  in  hii 
power,  that  such  seryioes  shall  be  rendered  by  the  infant^  he  will  be  obliged  to  ex- 
ercise what  paternal  authority  he  possesses  to  cause  the  seryioes  to  be  leodered, 
although  the  minor  is  not  bound  by  the  articles  (^  indenture  without  he  jom  in 
their  execution.  Van  Dom  «.  Young,  13  Barb.,  386.  An  indenture  in  aoeordaooe 
with  the  statute  of  1821,  ch.  170,  concerning  apprentices,  contains  no  ooveosnt  by 
which  the  guardian  is  personally  bound.  Chapman  «.  Crane,  20  Maine,  ITl 

(1)  In  the  matter  of  McDowles,  8  John.  Rep.,  328 ;  Pierce  «.  Messenbeig^  4  Lei^'< 
Rep.,  493 ;  Stringfield  «.  Heiskell,  2  Yerger's  Tenn.  Rep.,  G46;  1  WhaitDig-FouL 
Rep.,  43,  and  cases  there  cited.  It  has  been  held,  in  BngUnd  that  an  infknt  msj 
bind  himself  as  an  apprentice.  In  Rex  v.  Inhabitants  of  Wigston,  3  Bam.  k  Cress^ 
484,  the  court  says,  "it  is  a  general  rule  of  law,  that  an  infant  cannot  do  anj  acito 
bind  himself,  unless  it  be  manifestiy  for  his  benefit.  Binding  himself  as  an  apprao- 
tioe  has  been  considered  such  an  act,  and  therefore  it  has  been  held  that  an  infiut 
is  competent  to  make  such  a  contract.**  See  also  2  Kenfs  Oom.,  242. 
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In  England,  provision  ra  made,  bj  seyeial  statutes,  for  the 
binding  out  of  poor  persons  by  the  overseers  of  the  poor,  and 
justices  of  peace ;  and  the  persons  to  whom  they  are  bound,  are 
obliged,  under  a  penalty,  to  take  them.  This  is  an  inroad  upon 
the  rights  of  the  subject  very  rarely  to  be  found  in  the  English 
system  of  jurisprudenca  *  (1)  In  Connecticut,  we  have  r#o4^o-i 
statutes  that  enable  the  selectmen  of  a  town,  with  the 
advice  of  a  magistrate,  to  bind  out  the  children  of  persons  who 
live  idle,  and  misspend  their  time,  and  are  liable  to  come  to  want ; 
and  when  the  children  have  grown  rude  and  stubborn :  males, 
until  they  arrive  at  the  age  of  twenty-one  years,  and  females  until 
they  are  eighteen  years  of  age. 

Whatever  wages  an  apprentice  earns,  belong  to  the  master: 
and  if  an  apprentice  should  leave  the  master,  and  earn  wages, 
and  receive  them,  abd  lay  them  out  in  any  article,  it  would 
belong  to  the  master :  As  where,  with  such  money,  the  appren- 
tice bought  a  ticket,  which  drew  a  prize ;  this  belonged  to  the 
master.  It  is  not  material  that  wages  were  earned  without  the 
consent  of  the  master,  or  that  it  was  earned  in  any  other  line  of 
business,  than  that  of  his  trade ;  and  for  such  earnings  the  mas 
ter  may  recover.  She,  682 ;  Co.  Lit,  117 ;  Salk.,  68 ;  1  Ves., 
488,  88 ;  6  Mod.,  69.  (2) 


(1)  Provisions  for  binding  oat  the  children  of  poor  persons  as  apprentioes,  maj 
be  found  in  the  statute  books  of  many  of  the  states.  Bev.  Stat,  Yt,  1839,  p.  345 ; 
S  B.  a,  New  York,  6th  ed.,  p.  248 ;  Stat,  Conn.,  1838 ;  North  Carolina  Act^  1798. 

(2)  Lightly  v.  Glouston,  1  Taunt,  112;  In  Carson  v.  Watts,  3  Doug.,  350,  it  was 
held  that  prize  money,  gained  by  an  apprentice  on  board  a  letter  of  marque  ship, 
belooged  to  the  approntice  and  not  to  the  master.  In  this  case  the  court  obserre, 
that  the  master  is  entitled  to  all  the  wages  or  money  fairly  acquired  by  the  appren- 
tice, as  for  labor  or  service,  but  not  to  any  extraordinary  gains  he  may  aoquiro  out 
of  the  usual  course  of  his  serrice.  Too  much  reliance  should  not  be  placed  on  this 
ease,  for  one  strong  ground  which  it  was  decided,  was  a  custom  proved,  by  which 
in  such  case  the  master  was  to  have  the  wages  and  the  apprentice  the  prize 
money. 

In  Yermont^  it  has  been  decided,  that  the  master  may  sustain  assumpsit  for  the 
wages  of  an  absconded  apprentice,  though  the  employer  did  not  know  of  the  appren- 
tioeahip  till  after  the  service  was  performed.  Conant  v.  Baymond,  2  Aik.  Bep.,  343. 

Where  a  servant  is  a  salvor,  the  amount  of  salvage  decreed  to  him  belongs  to  him 
b  hia  own  righti  and  not  to  his  master.    The  master  has  a  right  to  the  earnings  of 


488  reete's  domestic  selahoncl 

The  law  has  provided  aereral  niethodsi  in  which  aa  apprentioe 
may  be  discharged  from  bis  master.  In  Gonnecticat^  by  a  sti- 
tttte,  the  ooanty  ooart  may  discharge  an  apprentice,  when  be  has 
been  abused  by  cruel  treatment;  and  thesame tbii^  may  in  Eng- 
land be  done  in  chancery.  1  Atk.  He  may  be  discharged  bj 
deed.  The  contract  of  discharge  must  be  by  deed,  as  the  bind- 
ing is  by  deed,  according  to  the  old  maxiirii  unumquodgue  dtnoi- 
viier  eo  ligamine  quo  Ugaiur.  But  in  Gonnecticuti  where  an  instm- 
ment|  executed  without  seali  is  of  as  high  a  nature  as  if  it  hadone, 
I  apprehendi  that  although  the  indenture  should  be  sealed,  it 
might  be  discharged  by  a  writing  executed  by  the  master,  al- 
though it  was  not  sealed ;  and  I  entertain  no  doubt  that  an  inden- 
ture in  writing  would  be  in  Connecticut  a  valid  indenture,  al- 
though not  sealed. 

r»JU41  *  ^^^  apprentice  may  be  discharged  by  giving  up^  or 
*'  destroying  the  indenture^  with  intent  to  release  the  obli- 

gation of  the  indenture.  In  Day's  Bep.^  163,  tiiere  is  a  case  which 
countenances  the  idea,  that  an  apprentice  may  be  discharged  bj 
parol.  A  master  who  had  so  done,  brought  his  action  for  breach 
of  covenant,  against  the  apprentice's  father,  who  had  bound  the 
apprentice,  and  could  not  recover.  If  the  ground  of  this  deci* 
sion  was,  that  the  master  had  done  wrong  in  discharging  the 
apprentice,  without  his  &ther's  consent,  I  apprehend  the  decisioQ 
cannot  be  supported.  For  this  wrong  the  master  was  liable. 
There  can  be  no  discharge  by  parol.  The  master,  notwrithstand- 
ing  this  rash  act,  might  have  detained  him ;  and  if  he  would  not 
return  to  service,  might  have  recovered  damages.  A  parol  dis- 
charge would  indeed  amount  to  a  license  to  depart  from  his  ser- 
vice, until  he  had  reclaimed  him ;  and  until  then  he  could  maiQ* 
tain  no  action.  In  England,  the  quarter  sessions,  or  two  jostioes 
may  discharge,  on  account  of  abuses,  such  apprentices  as  they 
bind  out:  but  in  Connecticut,  our  statute  reaches  all  cases;  and 


hlB  apprentice  In  the  waj  of  his  business,  or  any  other  business  which  maybe  eub- 
Btituted  for  it;  but  it  is  diiTerent  with  regard  to  his  extraordinary  earnings,  wiuch 
do  not  interfere  with  the  profits  the  master  may  legitimately  derive  firom  his  lerviea. 
Mason  et  at  v.  The  Blaiseau,  2  Cranch,  240 ;  1  Oond.  Rep..  39t. 
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^  oounty  ^uit  may  discharge  any  apprentioe,  when  abused  by 
the  master  or  his  &mily,  (1) 

The  right,  which  the  master  acquires  to  the  service  of  his  ap- 
prentice, can  never  be  assigned  to  another  person.    It  is  incom- 
patible with  the  nature  of  the  contract,  which  is  altogether  fidu 
ciary.    The  master  is  one,  in  whom  the  parent  of  the  apprentice 
has  such  confidence,  as  induces  him  to  place  under  his  care  his 
child.    It  is  a  personal  trust  which  cannot  in  any  case  be  assigned 
to  another.    By  the  custom  of  London,  apprentices  may  be  as* 
signed.    It  is  also  a  usual  practice  in  this  country ;  but  I  have 
not  learnt  that  such  practice  has  ever  been  sanctioned  by  the 
decision  of  any  court  *  1  BL  Com.,  420 ;  12  Mod.,  558 ;  r**^^-! 
8  Keb.,  519 ;  Doug.,  69 ;  Stra.,  1267.    K  the  apprentice  ^        ^ 
serve  under  such  an  assignment,  he  gains  the  rights  and  incurs 
the  duties  of  an  apprentice.  Ld.  Bay.,  688.  (2) 


'  (1)  It  wa0  decided  in  Yennont,  that  the  indenture  of  apprenticeship  became  void- 
able upon  the  death  of  the  master,  or  upon  an  assignment  of  the  apprentice.  It  is 
belieTed  that  the  law  upon  this  point  has  been  altered  bj  the  Revised  Statutes  of 
1839.  By  this  statute  the  minor  is  absolutely  discharged  by  the  death  of  the  mas- 
ter, and  the  minor  may  be  bound  out  anew.  P.  347.  The  county  court  also  has 
power  to  disduurge  the  apprentice  when  the  master  is  brought  before  it,  charged  with 
a  breach  of  the  covenants  contained  hi  the  indentures.  Rev.  Stat,  Yt,  1839,  p.  347, 
Bj  the  statutes  of  New  York,  the  general  sessions  of  the  peace,  or  two  justices, 
possess  the  power  of  discharging  him.  3  R.  S.,  N.  T.  (6th  ed.),  263.  In  Pennsyl- 
rwauk,  this  power  is  exercised  by  the  court  of  general  sessions,  whenever  the  acts 
of  the  master  may  be  deemed  injurious  to  the  mmd  or  morals  of  the  apprentice ;  as 
fbr  oompelling  him  in  labor  on  the  Sabbath.  Commonwealth  v.  St  GermrJns,  1 
Brown*s  Penn.  Rep.,  ?4  The  indentures  may  of  course  be  vacated  by  the  consent 
of  all  parties.  Graham  v»  Graham,  1  Serg.  ft  Rawle,  330.  A  somewhat  anoma- 
lous doctrine  seems  to  be  held  on  this  subject  in  Louisiana ;  but  which  cannot  be  said 
to  have  no  foundation  In  sense  or  law.  It  is  that  the  contract  of  apprenticeship  is 
personal  and  not  susceptible  of  alienation,  without  the  consent  of  all  parties  con- 
cerned, and  consequently  its  operation  ceases  on  the  insolvency  as  well  as  on  th^ 
death  of  the  master,  inasmuch  as  his  character  and  disposition  entered  into  the  oon- 
BderatioQ  of  the  contract  Yersailles  «.  Hall,  6  Killer's  Louis.  Rep.,  266,  cited  in 
note  to  2  Kent* s  Com.,  266. 

(2)  Numerous  decisions  may  now  be  found  sanctioning  assignments  of  indentures 
of  apprenticeship,  but  it  seems  to  be  a  vexed  question,  whether  the  assignment  will 
be  binding  upon  the  apprentice  unless  he  consents  to  it  The  better  opinion  is  that 
he  is  not  bound.  Commonwealth  v.  Yan  Lear,  1  Serg.  ft  Rawle,  248 ;  Cknnmon- 
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The  master  is  not  at  liberty  to  send  his  apprentice  abroad, 
unless  such  liberty  is  contained  in  the  contract^  or  the  business 
to  be  learned,  or  the  health  of  the  apprentice^  require  it  If  the 
master  die,  the  executor  cannot  retain  the  apprentice.  It  is  a 
personal  trust;  it  dies  with  the  person;  and  there  is  no  proba- 
bility that  the  executor  will  be  able  to  instruct  the  apprentice 
respecting  his  trade.  The  reason  why  such  right  should  not  be 
transmissible  to  the  executor,  is  stronger  than  the  reason  why  it 
should  not  be  assignable;  No  more  confidence  is  placed  by  the 
parent  in  the  executor,  than  there  is  in  the  master  to  whom  he  is 
assigned ;  and,  in  the  former  case,  the  apprentice  cannot  probably 
be  instructed;  but,  in  the  latter  case,  he  may.  (1)  It  has  been 
holden,  that  the  executor  is  bound  to  instruct  the  apprentioe; 
and,  if  he  cannot,  to  procure  some  person  to  do  it  This  is  a 
violation  of  the  principle  that  an  apprentice  is  not  assignable; 
for,  if  he  be  thus  bound,  he  must  have  a  right  to  assign  the 


wealth  9.  Jonefli  3  ibid.,  158;  Halej  v.  Taylor,  3  Dana's  Ken.  Bem  228.  la  Fteon 
Bylvania,  the  enlistment  in  the  anny  of  an  apprentioe,  with  the  oonaeot  of  hii 
master,  who  had  been  bound  by  the  managers  of  the  almshouse,  was  held 
valid,  although  the  master  had  oovenanted  not  to  assign  the  indenture  without 
the  consent  of  the  managers,  which  consent  was  not  given  to  the  euMiaeBl 
€k>mmonwealth  «.  Barker,  6  BimL,  423.  The  statutes  of  Maasaehnsetts  and  Kev 
York  also  authorizes  such  assignments  under  certain  restrictions.  BeTisedStatotea, 
Mass.,  1836 :  Bey.  Stat  New  York,  yoL  II,  p.  156.  In  Yennont^  an  apprentioe 
bound  by  the  overseers  of  the  poor,  may  be  assigned  without  his  consent,  and  if 
his  master  die^  he  may  be  retained  in  the  service  of  the  administrator  with  tiie  con- 
sent of  the  overseer.  The  doctrine  in  ordinary  cases  is  that  the  assignment  la  not 
absolutely  void,  but  may  be  avdded  at  the  pleasure  of  the  infant  Phelps  f.  Golfw, 
6  Yt  Bep.,  430. 

Where  a  person,  in  good  faith,  for  a  valuable  ocmsideration,  took  the  aflognment 
of  the  indentures,  and  the  apprentice  assented  to  the  transfer,  and  served  him  ontil 
he  was  twen^-one  years  of  age.  Held,  that  the  apprentioe  could  not  recover  for  lus 
services.  Williams  «.  Finch,  2  Barb.,  208.  Although  an  indenture  of  apprentioeehip 
may  not  be  assignable,  nor  transferable,  yet  the  assignment,  as  between  the  oldaod 
new  master,  would  be  vaUd  as  a  covenant  for  the  services  of  the  apprentiee;  tod, 
if  the  apprentice  continued  to  serve  his  new  master,  there  would  be  no  failnre  of 
consideration  of  the  assignment  Nickerson  v.  Howard,  19  John.,  113 ;  GoDderto&d 
V.  Knox,  5  Gowen,  363. 

(1)  Bev.  Stat,  Yt,  1839,  p.  343;  Stat,  Mass.,  1838;  Yersailles  «.  Hall,  5  HiOec^ 
La.  Bep.,  266 ;  and  see  note  1,  preceding  page. 
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apprentice.  This  is  not  now  oonsidered  to  be  law.  1  Sid.,  216 ; 
2Str.,  1267;  1  Salk.,  66.  (1) 

It  18  laid  down  in  the  books,  and  the  current  of  authorities 

support  the  proposition,  that  th^  executor  is  bound  to  provide 

clothing,  diet^  &a    So  the  indenture  provides ;  but  it  appears 

to  me  that  sucb  authorities  are  destitute  of  principle ;  and  that, 

by  the  death  of  the  master,  all  covenants  are  forever  discharged. 

This  necessarily  arises  from  the  apprentice  being  discharged  from 

any  obligation  to  serve  the  executor.    There  is  surely  something 

very  unreasonable  in  that  law  which  compels  the  executor  to 

provide  for  an  apprentice  from  whom  he  cannot  receive  *  r-^Qifn 

the  least  benefit   The  reciprocity  intended  by  the  original '-        ^ 

contract  is  wholly  lost,  when  the  obligations  of  the  apprentice  to 

s^Tve,  and  the  covenant  of  his  parent  that  he  should  serve,  are 

discharged  by  the  death  of  the  master.    The  master's  obligation 

to  instruct  is  also  at  an  end,  and  never  was  transmitted  to  his 

executor.    This  renders  the  contract  perfectly  reciprocal  and 

equal.  1  Keb.,  761,  820 ;  1  Sid.,  216 ;  Cro.  Eliz.,  553. 

In  some  trades,  in  some  places,  it  is  usual  for  a  master  to 
Teceive  a  premium  for  instructing.  It  has  been  decided  in  chan- 
cery that,  on  the  master's  death,  before  the  apprentice  has  learnt 
his  trade,  part  of  such  premium  shall  be  restored.  And  even 
where  it  was  stipulated  by  contract  how  much  was  to  be  restored, 
upon  the  happening  of  such  an  event,  chancery  has  decreed  a 
return  of  more  than  the  stipulated  proportion,  when  a  master 
has  died  very  soon  after  an  apprentice  was  bound  to  him.  The 
principle  of  such  decision  I  am  not  able  to  discover.  It  seems 
more  like  making  a  contract  for  the  parties,  than  enforcing  theii 
contract  1  Ves.,  560;  Pr.  in  Can.,  896;  1  Atk.,  149;  2  Ves., 
64.(2) 

(1)  No  power  is  believed  to  exists  at  oommon  law,  to  compel  the  maator  to  inatniot 
and  educate  the  apprentice.  But  the  statutes  of  seyeral  of  the  States  have  humanely 
provided,  that  such  a  covenant  shall  be  inserted  in  the  Indentures  on  the  part  of  the 
master.  Rev.  Stat,  Vt,  1839,  p.  346;  Stet,  N.  Y.,  1188;  ibid.,  Conn.,  1838.  Buob 
a  daose  is  not  found  in  the  English  stetutos. 

(2)  The  relation  of  master  and  apprentice,  where  it  existo  under  proper  restrio* 
tioDa,  is  one  well  calculated  to  advance  the  interests  of  the  apprentice,  and  is  often 
Attoaded  with  a  corresponding  advantage  on  the  part  of  the  master.    In  the  United 
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By  the  Bnglifih  statute,  an  apprentice  gains  a  settlement  in  tbi 
place  where  he  served  his  master,  the  last  forty  days  of  hia  sendee. 
We  hare  no  sach  statute.  Aa  appreotioe  cannot^  by  oar  l&w, 
gain  a  setdement  by  ooxniaoranoy  with  his  master.  By  a  statute 
of  Connectiout,  if  an  appreatioe  run  away  from  his  masta,  he 
shall  serYO  him  treble  the  time  of  his  alisenoe. 


[♦847]  ♦CHAPTER  n. 

Of  Menial  Sbbyantb.    Op  Day  Labobsbs.    Of  PfinrciPiis  aid 

AOBNTBi  FaOTOB,  BbOKSB,  AuCTIOinUBB  AND  AxiOBXXY. 

Mekiax  servants  are  such  as  dwell  in  the  fiunily,  and  are  em- 
ployed about  the  domestic  ooncems,  the  garden  or  farm,  npo&a 
contract  of  living  with  a  master  for  a  certain  time  \  for,  if  DOthing 
is  mentioned,  when  the  contract  is  entered  into,  respectiDg  the 
length  of  time  that  the  servant  should  serve,  it  is,  by  the  English 

Bbitofl,  w)iei»  industry  ia  •  peculiar  nharanteriatic  of  the  groat  maaa  of  ite  pspolir 
tioii,  thia  ralataon  beoomea  almost  indiapenfiable,  for  the  purpoee  of  traiaiag  oar 
yout^  to  the  exercaae  of  those  mechanic  arts  whose  value  is  eyery  day  heeooiog 
more  duly  appreciated.  The  resistless  spirit  of  progress  in  every  departawDt  of  art 
which  is  found  in  America,  and  the  inventiye  genius  friiich  yearly  pomv  forth  to 
thousand  improremeats  and  discoveries  in  the  world  of  mechanins;  vludi  1m 
leduced  the  elements  themsfilvea  to  a  complete  servitude  to  the  waats  of  msn ;  u^i 
in  a  great  degree,  attributable  to  the  wholesome  existence  of  the  r^ationof  ausSEf 
and  apprentice.  Frequent  as  it  is,  instances  of  an  abuse  of  power  on  the  part  of 
the  master  are  rarely  to  be  met  with;  for  the  apprentice  is  generally  taken  into  hie 
family,  where,  in  a  few  months,  while  he  is  indoctrinating  him  into  the  mysteries 
of  his  art,  he  is  also  entwhiing  about  his  heart  the  chords  of  paxental  aff^cD— 
a  much  surer  safeguard  than  legal  remedies  against  the  abuse  of  adveatiiaoas 
authority.  If  the  minor  forfeits  the  covenants  in  the  indenture,  the  master  is  vA 
without  his  remedy.  If  he  is  enticed  away,  the  master  may  have  his  action  against 
the  person  enticing  him.  St.  Clair  r .  Jones,  Add.  Penn.  Bep.,  343.  If  the  appno* 
tioe  creates  a  new  relation,  as  by  enlisting  in  the  army,  he  may  still  be  taken  npoQ 
a  habeas  oorpm^  and  the  court  will  order  him  to  be  delivered  to  his  master  Omh 
monwealth  «.  Beck,  1  Bro.  Penn.  Bep.,  277. 
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law,  a  hiiing  for  a  year.  There  is  no  aach  rule  in  practice  in 
Connecticut.  Such  servants  may  be  retained  by  parol.  If  they 
leave  their  master,  they  are  liable  for  damages;  yet  the  master 
is  not  entitled  to  their  earnings.  By  an  English  statute,  such 
hiring  for  a  year  gains  a^  settlement.  We  have  no  such  statute ; 
and  such  hiring  gains  no  settlement  in  Connecticut 

Respecting  that  class  of  servants  called  day  laborers,  there  is 
nothing  peculiar;  only  that  in  England,  by  certain  statutes, 
persons  having  no  visible  effects  are  compellable  to  labor;  and 
justices  of  the  peace  settle  their  wages;  and  more  must  not  be 
given  by  the  master,  or  taken  by  the  servant;  and  in  case  they 
violate  this  role,  they  are  liable  to  a  penalty.  (1) 

All  agents  act  in  character  of  servants  to  their  principals: 
they  act  by  virtue  of  authority  derived  from  them.  The  princi- 
pal has  no  general  authority  or  any  personal  control  over  them ; 
as  a  master,  in  other  cases,  has  over  his  servant  Every  i^gent 
is  bound  by  law  to  pursue  strictly  *  the  order  of  his  prin-  r^j^j^-. 
cipal.  If  he  do  not,  and  any  loss  ensue,  it  will  &11  upon>  ^ 
the  agent;  but  if  he  do,  he  is  not  bound  for  any  casual  losses. 
4  Bl.  Com.,  227.  Among  this  class  are  to  be  reckoned,  firsts  a 
&ctor,  who  is  employed  abroad,  by  his  principal,  in  managing 
for  him  mercantile  concerns. 

When  a  factor  gives  more  for  articles,  directed  to  be  purchased, 
than  his  instructions  warranted,  the  principal  may  disclaim  the 
purchase,  though  he  will  be  holden  to  the  extent  of  his  instruct 
tions,  if  the  factor  choose.    If  the  ftustor  sell  for  less,  in  that  case 


(I)  When  one  contraoto  to  labor  for  another,  for  a  spedflo  thne,  at  a  given  price, 
ind  fails  to  perform  on  his  part,  withoat  just  cause  or  a  mntual  relinquishment  of 
the  contract,  he  cannot  recover  for  any  portion  of  the  price  agreed  upon;  as,  for 
examine,  when  one  contracted  to  worlr  for  another  for  six  months  for  fifty  doUars, 
and  left  off  at  the  expiration  of  two  months,  it  was  held  that  he  could  not  recover 
for  the  time  he  worked.  Brown  v.  Kimball,  12  Vt,  617 ;  Steamboat  Co.  •.  Wilkins, 
8  id.,  64;  Faxton  v.  Mansfield,  2  Kass.  Bep.,  47;  Sentry  v.  Parks,  8  Cow.,  68; 
Jennings  v.  Camp,  13  J.  B.,  94;  Olark  e.  School  District  in  Paoolet  [probably  Paw- 
let]  (Vermont),  Law  Reporter,  March,  1867,  p.  630. 

It  was  held  that^  where  a  party  to  such  contract  is  prevented  from  fhlfilllng,  by 
nckness  or  other  inevitable  accident,  he  may  recover  for  part  perfbrmance.  Fenton 
e.  Clarit,  11  Vt  Rep.,  667. 
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the  principal  may  recover  according  to  the  sum  oontamed  in  the 
instructions ;  and  however  reasonable  the  conduct  of  the  &ctor 
would  have  been,  if  he  had  had  unlimited  instructioDa,  yet,  when 
he  departed  from  them,  it  will  be  no  justification.  1  Yes.,  510; 
but  not  if  he  sells  articles  which  are  perishable.  2  Mod.,  100; 
Eq.  Ca.  Abr.,  869 ;  2  Vea,  688 ;  10  Mod.,  144 ;  2  Str.,  78, 82.  (1) 

V 

(1)  One  of  th6  flrat  principlaa  of  the  law  of  prindpel  and  i^ent  ia,  that  the  piis- 
dpal  10  bound  by  the  acta  of  his  agent  only  ao  far  aa  he  acta  within  the  aoope  of 
hia  anthority.  Allen  «.  Ogden,  1  Waah.  0.  C.  Rem  174;  Kerna  v.  Piper,  4  Wiia* 
Rep.,  222;  Chill  «.  Horniah,  4  Blackf.  Ind.  Bep.,  466.  There  ia,  howerer,  &  (&- 
tanction  which  should  always  be  borne  in  mind  in  the  examination  of  tfaia  qinitxiL 
The  acta  of  a  general  agent,  i  e.,  one  who  ia  appointed  by  a  man  to  do  aD  In 
business  of  a  particular  kind,  or  at  a  partioular  plaoe^  will  be  iHndifig  upon  his 
prlDcipal  80  long  as  he  acts  within  the  scope  of  his  general  authority,  although  be 
may  act  contrary  to  his  private  instructions.  Thus,  where  one  deliTera  propertvto 
a  merchant,  acting  as  a  factor,  who  proceeds  to  sell  the  same,  the  owner  cuioot 
avoid  such  sale,  by  showing  that  he  authoriaed  a  aale  of  but  part  of  dka  arlidei 
Qibbs  V.  Linsley,  13  Yt.  Rep.,  208.  So,  if  property  be  intmsted  with  aa  agent  for 
sale,  any  person  buying  and  paying  in  good  faith  is  protected,  thou^  the  ageat 
may  have  exceeded  his  private  instructions.  Cross  v.  Haakina,  13  Yt  Rep^  53fi. 
But  where  the  agent  ia  appointed  for  a  special  purpose,  and  the  principal  sees  fit  to 
Umit  his  powers,  if  he  goea  beyond  them  the  principal  will  not  be  bound.  Loo^ 
worth  V.  Connell,  2  Blackf  Ind.  Rep.,  469;  Allen  v.  Ogden,  1  Waah.  a  a  Bfp. 
174;  Andrews  r.  Eneeland,  6  Cow.  Rep.,  324;  18  John.  Rep.,  363;  Chill  n  Hor- 
nish,  supra, 

CoMBTOOE,  J.,  in  Mechanics*  Bank  v.  New  York  and  New  Haven  Railroad,  sart: 
"  Underlying  this  whole  subject,  there  is  this  f\mdamental  propositiaii,  that  a  pric- 
dpal  is  bound  only  by  the  authorized  acts  of  the  agent" 

"This  cannot  be  limited  by  aecret  instructions  of  the  principal  on  the  one  hxni 
nor  can  it  be  enlarged  by  the  unauthorized  representations  of  the  agent  on  the 
other.**  In  aooordanoe  with  this  principle,  where  an  agent,  who  had  been  aatfaonied 
to  draw  and  indorse  notes  in  the  name  and  for  the  benefit  of  his  prindpal,  drev 
various  notes  which,  in  appearcmce^  were  within  this  power,  but  wfaidi,  in  lealitr, 
luMi  no  connection  with  the  business  of  the  principal,  it  was  held,  by  &e  Ooait  ^ 
Errors  (reversing  the  opinion  of  the  Supreme  CourtX  that  they  oould  not  be  reco- 
vered against  the  principal.  The  North  River  Bank  «.  Aymar,  3  HUl,  261 

The  court,  in  such  case,  held  that  the  dealer  would  not  be  protected  bj  showing 
the  representations  of  the  agent,  but  that  he  was  bound  to  inquire  and  asoertaio 
whether  the  transaction  waa,  in  flact  as  well  as  in  appearance^  within  his  aathorit^- 
The  Supreme  Court  held  that  he  oould  rely  upon  them. 

The  master  of  a  ship,  who  has  unquestionable  power  to  sign  bills  of  lading  f(» 
goods  shipped,  signed  bills  of  lading,  the  goods  not  being  actually  shipped.  The 
act  judging  from  the  appearanoe  (every  bill  states  that  the  goods  are  reoeivad  m 
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When  a  factor  sells  his  principal's  goods  at  a  less  price  than 
his  instructions  warrant,  the  purchaser  shall  hold  the  goods,  and 
the  &ctor  may  sue  the  purchaser  in  his  own  name ;  and  this  he 
may  do,  although  the  purchaser  knew  the  goods  belonged  to  the 
principal.  Whenever  the  principal  forbids  the  purchaser  to  pay 
to  the  &ctor,  the  purchaser  must  not  pay  him ;  but  in  that  case, 
the  principal  has  given  up  his  claim  against  the  factor,  for  not 
pursuing  his  instructions.  B.  N.  P.,  280 ;  7  Term  Sep.,  869 ;  1 
H,  BL,  861.  (1) 

A  factor  can  never  pawn  the  goods  of  the  principal  for  a  debt 
of  his  own,  so  as  to  change  the  property ;  but  the  pledger  is 

board),  was  within  the  power;  bat  the  principal  was  not  held  liable,  because  it 
was  not  ao  in  &ct  Grant  r  Norway,  10  0.  B.,  666 ;  Hubbertaey  v.  Ward,  8  Ech. 
R^  330;  18  Eng.  L.  A  Bq.  Rep.,  551;  Gdeman  9.  Riches,  29  ibid.,  323. 

In  Holden  «.  Durant  (reported  in  the  Monthly  Law  Reporter  for  March,  186*7,  p. 
628,  m  notes  of  cases  in  YermontX  the  court  held  that|  when  one  takes  the  note 
of  the  prindpal,  executed  by  the  agent  for  a  matter  known  by  the  payee  to  be 
without  the  proper  scope  of  the  agent's  authority,  it  will  not  bind  the  prindpaL 

But  if  the  agent  has  authority  to  execute  notes  on  behalf  of  the  prindpal,  and 
execute  a  note  to  one  who  is  ignorant  of  any  want  of  authority  in  the  particular 
case,  it  will,  ordinarily,  bind  the  prindpaL 

And  in  Herbert  v,  Hull,  1  Ala.,  18,  if  one  misuses  blank  signatures  intrusted  to 
him  to  fill  up^  using  them  in  a  different  manner  from,  and  for  a  larger  amount,  than 
his  instructions  would  warrant,  it  was  held  that  the  prindpal  would  be  responsible 
to  a  bona  fide  holder  for  the  Aill  amount 

So,  again,  where  a  solidtor  purchases  or  obtains  a  benefit  from  a  client,  a  court 
of  equity  expects  him  to  be  able  to  show  that  he  has  taken  no  advantage  of  his 
pn>fe8sional  position ;  that  the  dient  was  so  dealing  with  him  as  to  be  free  from  the 
influence  which  a  solidtor  must  necessarily  possess ;  and,  in  case  the  dient  is  a 
Tery  young  man,  the  duty  is  more  obvious.  Savery  v.  King,  36  Eng.  L.  A  Eq.  Rep., 
104. 

(1)  Although  it  is  generally  true  that,  if  a  factor  dispose  of  goods  at  a  less  price 
than  he  is  instructed,  he  will  not  bind  his  prindpal,  still,  if  the  prindpal  insist  on 
his  6bhn  against  the  purchaser  fer  the  price  of  the  goods  as  purchased,  he  may 
hold  him  to  pay  it  It  has  been  a  question,  where  the  prindpal  directs  his  agent 
to  pay  a  certain  price  for  a  particular  thing,  and  the  agent  pays  more  than  he  is 
directed,  whether  the  prindpal  is  bound  to  receive  the  thing  purdiased.  By  the 
authorities,  if  the  agent  offered  to  pay  the  excess  out  of  his  own  pocket,  he  could 
compel  the  prindpal  to  take  it;  otherwise,  not  2  Kent's  Oon.,  618. 

When  a  factor,  to  whom  property  is  assigned,  is  directed  to  sell  upon  a/nival,  he 
is  bound  to  follow  instructions  and  sell  the  property  for  what  it  will  conmiand,  and 
if  he  &ils  to  do  so  he  will  be  liable  to  the  prindpal  for  the  damage  he  may  sustain 
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liable  to  the  principal  in  an  action  of  trorer,  whenever  the  goods 
(ire  demanded  of  him.  It  is  not  material  whether  the  pawnee 
ktiow,  or  did  not  know,  that  the  pawner  was  a  fiietor;  £)t  a 
&ctor  has  no  authority  to  pawn  the  goods  of  the  principal;  his 
business  is  *  to  buy  and  selL  1  Str.,  1168 ;  1  Boa  k  Pol, 
•■^^^JeiS;  1  H.  BL, 862, (1)  ^ 


by  a  fall  in  the  market  ByaoB  9,  JBUMt,  3  Sold.  (^.  Y.\  186;  Ooanier  t.  Bitter,  i 
Wash.  Rep.,  649;  Marfleld  «.  Goodhue,  3  Ck>m8t  (N.  Y.),  62. 

But  where  gooda  are  seat  to  a  &otor  without  inatniolioa  aa  to  the  time  or  terms 
of  aale^  bo  is  at  liberty  to  sell  at  sudi  time  and  on  audi  terms  as  be  ahaU  dwm 
most  oondttciye  to  the  interests  of  the  principal.  ICarfield  v.  Gk)odhQe,  npiXL 

And  where  there  are  speoiflc  instnictionB  aa  to  the  prioe,  as  where,  for  instanoe, 
a  manufacturer  at  Amiens,  in  Ftanoe,  oonaigns  to  oommissioii  merdiants  in  New 
Tork^  goods  fbr  sale,  invoiced  at  so  much,  with  instruetitms  aooompBaTiBg  tin 
consignment  not  to  sell  lees  than  the  invoiced  prices,  adding  hereto  frelg^  ooo- 
missions  and  other  expenses,  he  has  no  right  to  sell  below  the  price  named,  to  otmr 
advances  made  upon  the  consignment^  wilhoat  flnt  caOing  on  his  principal  for 
repayment. 

The  damages  sustained  by  sudi  sale  will  be  estimated,  hi  an  action  in  hror  of 
the  prindpal  for  such  wrong  act,  by  asoertainfaig  the  amount  of  iojuiy  scMf 
caused  to  the  principal 

Therefore,  the  factor  may  show  that  the  goods,  at  the  time  of  sale^  and  dovnto 
the  time  of  trial,  were  worth  no  more  than  the  price  for  which  they  were  sold 

And  the  fitctor  sells  at  his  peril,  if  the  goods  should  rise  at  any  lime  previoaBto 
the  brfaiging  of  the  action,  and  periiaps  the  time  of  trial:  though  he  sold  st the 
then  maricet  price,  sudi  increased  price  would  constituto  the  measure  of  damage. 
Blot  V.  Boiceau,  8  Oomst,  78, 

Prima  fade^  the  invoice  prices,  with  the  charges  and  faitorest,  oo^  to  be 
regarded  as  ^e  actual  value;  and,  if  no  other  evidence  is  oflbred,  iStm  piiintiir 
should  recover  according  to  those  prices.  Stevens  «.  Low,  ?  HID,  132. 

In  Froihingham  v.  Baston,  12  New  Hampshire  Sep.,  239,  242,  dted  in  tiie  cue 
of  3  Comst.,  the  same  rule  was  established  in  estimating  damages.  The  pUiotI 
delivered  to  the  defendant  a  quantity  of  wool,  with  instructions  not  to  sell  at  lesi 
than  twenty-four  cents  the  pound.  Upon  this  the  deftedant  made  advances  Tbii 
was  in  If  arch.  Soon  after  the  consignment  fiie  prioe  of  wool  feU,  and  ooBtun^ 
to  ftdl  until  October,  when  the  defendant  sold  at  fourteen  cents,  without  asking^ 
a  repayment  of  the  advances.  Chief  Justice  Pakcbb  delivered  the  opniiOQ  of  ^ 
court,  who  held  that  the  measure  of  damages  was  the  amount  of  injury  snstane^ 
by  the  sale  contrary  to  the  orders  of  the  prindpal,  and  tiiat,  no  actual  loss  tppniio? 
to  have  been  sustained  by  the  wrongftil  act  of  the  ferator,  the  prindpal  was  eniztleii 
only  to  nominal  damages. 

(1)  Ghierreiro  v.  Piele,  3  Bam.  ft  Aid.,  616 ;  6  John.  Oh.  Hep.,  129.  This  principle, 
that  the  &ctor  shall  not  pledge  the  goods  of  the  person  for  whom  he  is  actiQ?<  >< 
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A  factor  has  a  lien  on  all  the  property  of  the  prindpal  in  lu9 
bandfl,  and  can  rel;ain  it  lu^til  the  balanee  of  his  aiocoqnt  is  pai4- 
This  incTunhraQce  is  created  by  the  oommon  law ;  but  if  th^ 
iiaetor  once  anffer  the  goods  to  go  out  of  his  hiMKls,  his  denumil 
remains  a  j  oat  demand  agaAost  the  principal ;  b^t  his  lien  is  gonc^ 
and  be  cannot  reolaio^  the  property.  The  £ietor  has  no  lien  upoia 
the  goods  of  the  piinoipal  until  they  come  into  actual  posa^ssio^. 
A  constructive  poaaeasioa  will  not  answer.  E^,,  584;  1  Bur,, 

493;  2  East,  287, 682 ;  «  Term  Sep.,  119  •  lAtk.,184;  iYer^ 
117.  (1) 

Whether  s  fiictar  ean  sell  on  cvedit^  where  his  commiasio^  is 
general,  withont  mentioiung  that  he  may  sell  on  tci^edit,  aeema  to 


held  to  with  great  stiictneBS.  It  liaa  even  been  hel4|  that,  where  goods  are  con- 
signed fiom'abroad  to  a  fJEietor,  to  be  sold  on  account  of  the  conaignor,  and  a  bill  of 
lading  was  aent  to  daliver  to  the  CpKJtor  or  his  auiffntj  and  the  jkctor  afterwards 
iMloraed  and  deUv^red  the  bill  of  ladingi  togp^r  wi^  l^gpodfli  W  the  defendAptt, 
who  did  not'  know  Uiat  he  waa  npt  the  owner  of  tib^  goo^  Uiat  the  defendants 
ooold  not  retain  the  gooda  as  against  the  consignor  tfll  the  paypient  of  their  debt^ 
Martini  v.  Coles,  1  ICanle  ft  Sel^  140.  Essentially  l&e  same  principle  is  held  in 
Sfaeplej  V.  Eymer,  1  Manle  A  SeL,  484.  The  business  of  It^  &otor  is,  hi  goad 
Aiilh,  and  In  aeooidance  with  the  ina^nietifVif  of  his  pirineipAl,  tp  diappee  of  the* 
properly  consigned.  Be  joaiwot,  therefore,  upder  a  pretended  sfJe  of  the  prpperf^ 
iseate  a  lien  on  it  in  fayor  of  a  third  person  against  the  pripcipaL  finder  v.  Shaw, 
2  Ifass.  Bep„  398;  Fieldmg  v.  Ejmer,  2  Brod.  ft  Bing.,  639;  McGombie  v.  Daris,. 
TBast  Sep.,  5. 

The  rule,  as  stated  in  the  text,  Ihadi'the  fi^lor  has  ao  right  to  pawn  the  property 
ofihe  princ^  hitniated  to  hun,  and  the  onnflequent  liabilily  of  the  pawner  to  mi 
aotion  of  trover  in  fayor  of  the  principal,  is  sustained  bj  the  foUpwing  cases,  \a 
addition  to  those  cited  aboye:  Steyei^  v»  Wpsoii,  6  ISll,  074;  Stoiy  qn  Agencj, 
sea  113,  n.  (;  and  it  has  heea  hQld  that  the  priQcip^  upon  ^etUelnent  with  his 
ficVor,  might  abandon  the  goods  and  t^etX  this  jn<mej  niiepd  therefh^m  as  money 
had  and  reoeiyed  to  his  (yim  USQ.  Sowen  v.  Steward,  4  Mann,  ft  Gran.,  296. 

A  request  to  the  fiiotpr  tp  malce  reouttanoQi^  ip  aptiqp^^op  pf  a  sale,  will  not 
wtborize  hhn  to  pledge  the  propped-  Qneripr  v-  J^roeiMn*  3  Purn-  ft  Cress.,  34]! ; 
DunJap's  PiUej'ii  Agency,  310,  n* 

{\)  ^7  vis$xm  of  this  lisfi,.he  B^jf  ^omptimes  obimgo  ^  p^snmiQn  pf  the  good^, 
and,  so  far  as  his  lam  vifUuu^  §pm  p4M»ewntgr  «ipon  it  tP  the  peiaoii  who  reoely^ 
the  ywiseeoion.  Jt  is,  lnQjimwr,  fioUuiag  but  a  QQr^mmm  pf  the  fieiotpr's  ppss^ 
eioQ.  MeCembie  v.  Dayif,  t  l6e(Bt  Bep.,  6;  Urguhart  jy.  ^M^^r,  f4  JohQ.  9ep.,  10^. 

A  fiiotor  oan  onl^r  ^llMip  a  lipn  on  ;propprfy  in  hia  ppsaeesion.  Coward  «.  Tha 
Atlantic  Insurance  Company,  1  Pet,  444^  446.  (Per  Stort,  J.)    If  aoqjured  by  fifk 
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be  a  point  not  fallj  settled,  (a)  The  authorities  are  oontradio 
tory.  It  is  not  pretended,  that  the  paichaser  on  credit  caooot 
hold  the  goods  purchased ;  but  that  the  fiu^tor,  in  case  of  insol- 
vency in  the  purchaser^  is  liable  to  his  principaL  When  a  &ctor 
does  not  pursue  his  commission,  he  not  only  becomes  liable  to 
any  loss  that  may  ensue,  but  loses  his  factorage.  K  a  meidiaEt 
receive  goods  from  his  fiictor,  and  sell  them,  which  goods  were 
bought  at  a  greater  price  than  the  faotot^B  instructions  warranted, 
he  shall  account  with  his  factor  for  the  price  which  the  ftctor 
gave ;  for,  by  the  receipt  and  selling,  he  has  acceded  to  whal 
was  done  by  the  fiictor,  and  waived  all  challenge  against  him  on 
that  account  1  Yes.,  609.  In  that  case,  the  prindpal,  on  the 
Arrival  of  the  goods  so  purchased,  refused  to  abide  by  the  con- 
tract, but  took  the  goods  and  sold  them,  and  then  contended  thai 
he  acted  in  capacity  of  agent  to  the  £EMStor,  and  sold  them  on  his 
account  But  the  court  was  of  opinion  that,  by  the  acts  of 
receiving  and  selling,  he  had  acceded  to  the  contract,  and  was 
liable  to  account  with  *  the  £sbctor  according  to  the  price 
*-  ^  paid.  .It  is  laid  down,  that,  in  those  cases  where  the  fac- 
tor has  authority  to  sell  on  credit,  if  he  sell  to  an  insolvent  peraon 
he  is  answerable  himself.  There  is  no  doubt  of  the  correctneaB 
of  this  opinion,  if  the  &ctor  sold  to  an  insolvent  person,  know- 
ing him  to  be  such ;  or  if)  by  using  ordinary  diligence,  he  might 
have  known  the  circumstances  of  the  purchaser.    But  if  the 

(a)  KaUof,  481;  1  BdIb.,  la 

lUegal  act  or  in  bad  faith,  hd  has  no  lien.  Dunlin's  Palej  on  AgeD(7,  1S7;  lit 
Bank  of  Rochester  v.  Jones,  4  Oomst  (N.  T.),  497. 

Where  the  bill  of  lading  has  not  been  dehvered  to  the  consignee,  and  there  is  bo 
other  evidenoe  of  an  intention  on  the  part  of  the  consignor  to  consign  the  specific 
property  to  him,  no  lien  wiU  attach.  Busa  on  Factors  and  Brokers,  204;  IGtcbeD 
V.  Ede,  11  AdoL  A  Ellis,  888 ;  and  this  is  so  althoogh  the  consignor  is  indebted  to 
the  consignee  or  factor  at  the  time  for  advances  npon  preTious  consigiuneota  to  aa 
amount  greater  than  the  value  of  the  goods.  The  Bank  of  Bocfaester  v.  Joo^ 
9uprtL  It  was  also  held,  in  support  and  recognition  of  the  above  doctrine)  M 
frhere  property  is  delivered  to  a  forwarder  or  carrier,  upon  oonsSgnmant  to  a  ftc^ 
for  sale,  but  the  bill  of  lading  is  not  delivered  or  sent  by  the  owner  to  tiie  fiM«ir. 
and  the  property  has  not  reached  him,  the  factor  acquires,  by  the  trassactioo,  oo 
general  or  special  proper^  in  the  goods.  To  the  same  point  is  ABen  w.  WiOiiM 
12  Pick.,  291 
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person  trusted  was  in  apparent  good  circumstances,  or  in  such 
credit  that  prudent  men  trusted  to  his  credit,  it  would  be  very 
nnreasonable  to  subject  the  factor;  for,  in  such  case,  there  is  no 
want  of  fidelity  to  his  employer;  and  in  this  manner  I  under- 
stand the  law  to  be  laid  down  by  Marius,  88.  If  the  &ctor  sell 
the  goods  of  his  principal  to  A  on  credit,  and  then  sell  to  A 
goods  of  his  own,  and  receives  money,  he  shall  be  answerable  to 
hia  principal,  for  as  much  as  wffl  satisfy  the  principal's  demand, 
if  he  received  so  much;  for  he  cannot  receive  his  own  debt  to 
the  prejudice  of  his  employers.  (1)  If  the  factor  run  his  princi- 
pal's  goods,  or  make  a  fitlse  entry,  he  must  be  answerable  to  the 
principal,  if  there  is  loss  by  forfeiture.  It  seems  that  he  may 
charge  the  duties,  as  if  he  had  paid  them.  The  principle,  if  any, 
is  this :  that  he  runs  the  risk  of  losing  all    The  rule  is  a  tempta- 


(1)  Whether  the  factor  oould  sell  the  goods  of  his  principal  at  all  on  credit, 
withoat  the  expreea  directions  of  the  principal,  has  been  a  matter  of  serious  ques- 
tioa.  The  cases,  however,  now  proceed  upon  principles  among  which  the  following 
maj  be  considered  as  well  settled :  Where  nothing  is  said  in  the  factor's  instructions 
rsUtiTe  to  the  manner  of  sale,  and  it  is  the  usage  of  the  place  to  dispose  of  such 
articles  upon  credit^  he  may  so  sell  them,  provided  he  uses  due  diligence  to  ascer- 
tain the  solyenoy  of  the  purchaser,  and  does  not  give  a  longer  term  of  credit  than 
ig  ugoallj  given  in  such  cases.  The  usage  of  trade  has  a  powerf\il  influence  in 
determining  the  right  of  the  factor  thus  to  selL  He  could  not  bind  his  prind^^ 
bj  agreeing  to  accept,  in  payment  for  the  goods,  articles  of  merchandise,  when  the 
usual  course  of  trade  is  to  receive  money,  at  the  sale,  or  expiration  of  the  credit 
Nor  could  he  bmd  him  bj  giving  a  credit  upon  those  articles  which  are  usually  sotd 
for  cash.  Bingham  p,  Bache,  dted  in  1  Yeates'  Rep.,  487 ;  Lauasatt  v.  lippencotti 
6  Serg.  ft  Rawle,  392;  Goodenow  p.  Taylor,  8  Mass.  Sep.,  36;  Leveriok  v.  Meigs, 
1  Cow.  Bep.,  645 ;  Greenly  v,  Bartlett,  1  GreenL  Rep.,  172.  Where  a  commission 
merchant  is  directed  to  sell  for  cash,  he  is  accountable  to  his  employer  if  he  deliver 
the  artide  sold  without  receiving  the  pay  therefor ;  and  cannot  protect  himself  by 
showing  a  onstom,  existing  among  conmiission  merchants,  to  deliver  such  artidei 
and  wait  a  week  or  ten  days  for  payment  Bliss  v.  Arnold,  8  Yt  Bep.,  262. 

Upon  a  sale  of  State  stocks,  by  an  agent  of  the  State,  upon  a  credit,  without  any 
authority,  express  or  implied,  from  the  legislature  of  the  State,  to  sell  upon  a  credit, 
the  transaction  was  held  to  be  illegal  The  State  of  Blinois  v,  Delafield,  8  Paige, 
627 ;  8.  C,  26  Wend.,  192 ;  Dunlin's  Paley  on  Agency,  213.  This  was  a  proceeding 
in  fiivor  of  the  State  of  Illinois  against  the  holder  of  the  bonds  for  the  stock  of  the 
State  to  the  amount  of  $300,000,  under  an  agreement  with  the  authorized  agent 
of  the  State  to  restrain  such  holder  f^m  disposing  of  the  same,  and  an  mjunotion 
was  granted. 


500  reeve's  domestic  bei^^tions. 

tton  to  a  dishonorable  yioUtion  of  the  revenue  laws  of  a  foreiga 
oountrj.  Oa.  Ch.,  25,  76.  If  the  fiictor  be  direoted  to  ittore^ 
and  the  £lctor  chaige  his  eiftployer  withit,  asif  itfaadbeeadoBe, 
he  if  ehargeaUe  aa  insurer.  2  Yea.,  89.  The  enitmct  of  the 
&etor,  made  in  patanaaoe  of  hiil  autboiityi  famda  Ae  prinofuL 
Mdloy,  428. 

A  &ctor  is  employed  to  sell  goods;  he eeUS|  reoeives  themoa- 
ey,  and  reists  it  in  other  goods,  which  are  in  his  hands,  sod  dies. 
These  are  goods  of  his  employer,  and  cannot  be  taken  for  the 
debts  of  the  £kAxx.  But  it  is  si^  that^  if  &e  fiuslcMr  ha?e  the 
^  «  Money,  it  mtst  be  looked  npon  as  his  estate.  The  reason 
'-  ^  giv^n,  is,  that  money  has  *  no  ear-xBaric  I  apprehend, 
that  if  the  pilrohaS6*money  conld  be  idedtiBed  in  any  way,  as  if 
it  was  fonnd  in  a  paper  or  in  a  bag^  oo,  which  it  was  writtoi, 
that  it  was  the  principal's  money,  that  in  that  case  it  would  not 
be  considered  as  belon^ng  to  the  Actor's  estate.  1  Salk.,  160.  (1) 

A  broker  is  one  who  manages  the  oono^ns  of  another,  living 
with  him  in  the  same  oonntry ;  and  if  a  brcdcer,  or  fikotor,  have 
sold  goods  of  the  pirincipal,  they  have  the  same  lien  on  the  price, 
as  they  had  on  the*  goods ;  and  may  order  the  pnrdiaser  to  pay 
the  amonnt  to  him,  unless  the  principal  had  paid  to  him  his  jost 
demand,  or  tendered  it  <3owp.,  264. 

•  In  the  case  of  an  auctioneer,  he  is  not  liable  to  im  pnncip&l, 
although  he  should  bid  the  articles  off  at  a  less  price  than  he  was 
directed  to  strike  them  ofif  by  the  owner.  By  the  law  of  the 
land,  an  anctioneer  is  bound  to  strike  off  goods  to  the  highest 
biddefr,  after  having  waited  a  reasonable  time  Fo^a  bigh^bid; 
and  not  to  strike  them  off,  would  be  a  breach  of  contract,  arising 
from  the  nature  of  the  transaction.    And,  surely,  to  employ  a 

I  •■  I    T   I  r 

(1)  Wbeoonr  tbfo  piiaoipia  oam  trace  hk  propefity-  into  the  ikitof^  peneoioa, 
iM  ^irffl  imdda>]Ml7  be  «iitllM  to  nolirim  it,  ettber  In  &e  lun^  of  tbe  Mar  or 
hia  aaalgneea  qr^pNsamrtliiM,  tnikes  Iba^  ahodldiiave  diipoaed  of  a  in  tbeir 
i^reaedtMiN^  chmotn;  beftm  lli^  Tka 

ease  ia  piwnaeiy  afialogoaa  te  Ifait  of  «  bsnker  or  otfasr  bsOee  of  {wopeftf  vix' 
ftulfl;  HbB  owner  BHQr'tekB  the  property,  wkj/bA  to  the  Hens  of  the  haOee,  profiled 
a  be  cUettn^aiahiMe  iWnn  fak other  propeitr-  Bgfmm^.WjlM,  1  Boe.  a  foL, 83: 
Pifffce «i  Bhaeon,  1  BeetVi  Bep^ «44;  7a(jrlor  v;  Kuneiv  8  Manle  &SeL,»6S;^«^ 
f.  Uitehell,  4  Wash.  0.  0.  Bep.,  106. 
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pe»OQ  to  bid  higbcTi  fi>r  the  benefit  of  the  owner,  would  be  • 
fraud.  Ciowp.,  896.  The  Mcdoneer  biaj  auOi  in  his  own  name, 
for  the  prioe  of  the  goods  sold ;  and  it  woold  make  no  differ- 
ence, if  the  purchase  ]cnew,  at  the  tini^  of  the  pmobs^e^  that 
they  were  the  goods  of  aoother.  (1) 

An  attorney  is  one  who  is  appointed  to  do  a  thing  in  the  name 
of  another,  AtlorneyB|  in  courts  of  law,  are  officers  of  the 
cooit,  and  subject  to  the  icgul^tioue  of  tboq^  opurts  in  which 
they  pmsoe  the  bnaiiieasof  Oieir  pio&aakm,  both  as  it  leipecto 
ibeir  adnnssion  to  praefeiee,  and  thov  subsecinent  conduct  in 
court;  and,  at  the  same  time^  are  the  senrants  of  their  employers, 
and  answerable  to  themi  when  they  susts^n  loss  by  their  neglect 
or  mismanagement  ITposi  the  prineiples  oi  the  oemmoo  law, 
an  aktoTBey  must  haTS  a  warrant  from  his  pnndpal  to  r^o^-n-i 
appear  •  in  court  (2)    In  practice,  this  power  is  seldom  l  ^  ^-1 


(1)  Tk»  lioMer  «f  a  Bote  to  reapwiaMe  for  repreaMlationa  made  bj^  a  brcdEefi  fai 
nfling  it  IB  tbe  vMal  eoutw  of  ImriBess,  in  regivd  to  ft,  though  made  oontraij  t« 
kn  hntonetioBa  Lobdell  v.  IMEer,  1  Met,  19S. 

It  it  now  imderatood  that  the  aiietk>iieer  is  the  agent  of  both  partlefli  and  the 
entiy  made  bf  him  of  the  name  of  a  purdneer,  and  of  the  sum  bid,  Is  a  euAdent 
rigiimg  of  the  memorandum,  within  the  meaning  of  the  statute  of  franda,  to  diarg« 
the  purehaaer.  Traatees  of  the  First  Bapt^  Church  of  Ithaca  e.  Bigelow,  16  Wend., 
S8.  It  is  not  lawftd  to  place  goods  in  the  hands  of  an  auottoneer  for  sale,  with 
&ectioDB  not  te  seD  unless  he  can  obtain  a  certain  sum ;  it  is  an  imposition  upon 
fidr  purchasers.  Wolf  «.  Lajston,  1  HaH,  146. 

The  doctrine  that  the  auctioneer  ma^  bring  the  ac^n  in  his  own  name,  unless 
the  real  owner  chooses  to  bring  the  aodon  in  his  name  (recognised,)  and  that  he 
may  do  so,  notwithstanding  he  has  received  his  commissions.  Mintum  v.  Maine,  8 
8elden,221. 

(2)  In  Yermon^  this  is  regulated  b^  atatute.  It  is  S9  offense  for  an  attorney  to 
appear  in  s  suit  without  auti^ori|y,  for  Fhich  he  ma^  he  stricken  from  the  roll  of 
attorney^  and  is  thereafter  incapable  of  practising  an  any  court  in  the  state.  Bey. 
Stat,  Yt,  1839,  p.  471.  In  ordinary  cases,  he  will  not  be  required  to  show  his 
authority  before  he  is  permitjted  to  appear  in  behalf  of  a  ffuitor.  Critcbfleld  v.  Por- 
ter, 3  Ohio  Bep^  518^  Pillsbury's  Lessee  «.  Dugan,  9  ibid.,  117, 

An  attorney  who  merely  issues  an  execution  and  communicates  to  the  sheriff  the 
directioDs  of  his  clients  to  seize  thereon  specified  property,  is  not  liable  as  a  tres- 
pa«er,  although  the  seizure  was  unkwfUl.  Ford  «.  Williams,  3  Kern.  (N.  Y.\ 
578;  Daris  v.  Kewldric,  5  Denio,  92. 

And  when  under  a  parol  authority  from  his  client,  he  executes  a  bond  of  indeni- 
flitj  ttf  the  officer  under  seal,  it  was  held  that^  the  attorney  was  not  liable  u  a 
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challenged  of  an  attorney,  who  is  a  r^olar  piaetitioner  in  oomt 
In  Connecticut,  the  declaration  of  the  attorney  himself^  that  his 


Ureepasseri  although  the  instrument  was  not  binding  upon  the  prinolpsl  as  s^edil- 
fy,  ibid.,  and  Worrall  v.  Mmm,  1  Seld.  (N.  Y,%  229. 

Contracts  between  attomeTS  and  their  dients  are  viewed  with  siiapaoD,OB 
aooount  of  the  adyantagee  of  the  attorney's  position,  and  oonTeyances  betwoei 
them  have  been  set  aside.  Bibb  v.  Smith,  1  Daaa^  580;  Downing  v.  l^or,  2  Dib% 
228;  Ford  v.  Harrington  16  N.  Y.  (2  Smith),  286.  Newhouae  v.  Goodwin,  If  Bart);, 
236.    When  an  attorney  brings  a  suit  without  any  authority  from  the  pbintifi, 
and  the  defendant  obtains  a  Judgment  for  ooets,  a  oonrt  of  equi^  will  re8|^tilia 
enforcbig  of  suxh  judgment  by  a  perpetual  injunction,  if  it  be  shown  that  tha 
attorney  is  poor  and  unable  to  respond.  Smyth  v.  Balcfa,  40  N.  EL,  363.  See,  also, 
American  Ins.  Go.  v.  Oakley,  9  Paige,  496 ;  Armstroog  v.  McOmber,  18  Baih,  387. 
Where  an  attorney  appears  without  authority  and  confesses  judgment  the  raaedy 
is  against  him;  or  in  a  proper  case  application  may  be  made  to  the  oooit  to  opea 
the  judgment  Qyphert  v.  McGlure,  22  Penn.,  195.    And  where  an  attoroej 
appears  without  authority  and  suffers  or  confesses  a  judgment  which  reaolte  in 
ohaiging  an  innocent  party  with  a  debt  he  does  not  owe^  and  in  creating  a  Ban  may 
deprive  him  of  his  property  against  his  will,  and  without  his  fenlt,  he  wiQ  not  be 
compelled  to  seek  his  remedy  against  the  attorney.    But  the  oonrt  will  stay  pro- 
ceedings and  give  the  defendant  an  opportuni^  to  plead  to  the  merits;  preserriiqb 
in  the  meantime,  the  lien  of  the  former  judgment  EUsworth  v.  OaffipbeS,  31 
Barb..  134 ;  Sharp  v.  Mayor,  ftc,  of  New  York,  31  Barb.,  578.    An  attorn^  ai 
law  has  no  authori^,  by  virtue  of  his  general  employment,  to  diachaige  an  ezeco- 
tion  in  &yor  of  his  dient,  unless  upon  payment  of  its  whole  amount  Jewett  a. 
Wadleigh,  32  Kaine,  110.  See^  also,  Filby  «.  Miller,  25  Penn.,  264.    An  atton^ 
who  has  been  employed,  professionally,  to  sustain  a  title  to  land,  cannot,  ettto 
before  or  after  the  cause  is  ended,  or  during  the  continuance,  or  after  the  relatioo 
of  attorney  and  client  is  ended,  while  the  client  holds,  or  after  he  has  conveyed  his 
interest,  .purchase  for  himself  the  opposing  or  outstanding  title;  but  s^idi  a  par- 
chase  will  inure  to  the  dient  or  his  vendee.  Henry  v.  Beiman,  25  Penn.,  354. 

An  attorney  may,  by  his  book  and  suppletoiy  oath,  prove  his  retainer  and  hii 
services  rendered  in  court  Godman  v.  Coldwell,  31  Maine,  560.  Attorn^  arenot 
personally  responsible  for  services  in  suits  by  referees.  Judson  v.  Gray,  U  K.  T. 
(1  Eem.),  408.  And  as  to  their  responsibility  generally,  see  cases  there  cited. 
The  remarks  of  counsel,  in  the  course  of  a  trial,  are  not  to  be  regarded  as  a& 
admission,  by  which  the  rights  of  his  client  are  to  be  determined.  McEeen  «.  Gam- 
mon, 33  Maine,  187 ;  Jewett «.  Bives,  39  Maine,  9.  And  whatever  may  be  said  or 
written  by  a  party  to  a  Judicial  proceeding,  or  by  his  attorney,  solicitor  w  cooitael 
therein,  if  pertinent  and  material  to  the  matter  in  controversy,  is  privileged  and 
lays  no  foundation  for  a  private  action  or  a  public  prosecution.  But  if  he  go  bef  ond 
this  and  use  slanderous  words,  he  is  a  slanderer,  and  may  be  proeecoted,  both 
civilly  and  criminally,  as  such.  Gilbert  v.  People,  1  Denio,  41 ;  Garr  v.  Seiden,  i 
Comst.  (N.  T.X  91.  The  attorney  has  a  right  to  retain  his  59es,  in  a  case,  oat  of 
Uv)  money  in  his  hands,  in  a  suit  against  him  by  his  client  Balsbaug^  p,  Fnaer, 
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principal  employed  him,  haa  been  holden  sufficient  to  warrant 
his  appearance.  When  an  attorney  is  retained,  his  aathoritj 
continaes  until  the  end  of  the  cause,  unless  it  is  countermanded. 
1  Bol,  291.  Nor  is  it  in  the  power  of  an  attorney  to  refuse  to 
be  an  attorney  in  the  case,  after  he  haa  been  retained.  The 
authority  of  the  attorney  lasts  no  longer  than  the  time  of  judg- 


19  PeoiL,  95.  An  attomeyi  who  iiiBtigated  the  defendant  with  others  to  oommit 
t  rio^  and  proonaed  to  defend  them  if  they  were  prosecuted,  cannot  recover  for 
his  serrioss  in  so  doing.  Treat  v.  Jones,  28  Conn.,  334.  Payment  to  the  attorney, 
by  the  oilloer  who  sells  property,  on  meme  proeeaa  before  judgment,  is  payment  to 
the  principal,  and  will  protect  the  officer.  Ducett  v.  Cunningham,  39  Msine,  886. 
An  attorney  has  no  anthori^,  hy  virtue  merely  of  his  retainer  to  prosecute  or 
defend  a  suit,  to  release  a  claim  of  his  client  on  a  third  person,  for  the  purpose  of 
making  him  a  witness.  Shores  v.  Caswell  ft  ors.,  13  Met,  413. 

Held,  in  Wallis' v.  Loubat,  2  Denio,  60t,  and  in  Merritt  v.  Lambert^  10  Paige, 
352,  that  an  attorney  would  not  be  allowed  to  contract  with  his  client  for  a  part  of 
the  subject  matter  of  the  litigation,  as  a  compensation  for  his  services.  But  to 
ooDStitate  champerty,  the  attorney  prosecuting  must  carry  on  the  suit  at  his  own 
expense.  It  is  not  sufficient  that  he  receive  a  certain  sum  to  commence  with,  and 
then  is  to  have  a  certain  percentage  out  of  the  recovery.  Benedict  v.  Stuart,  23 
Barb.,  420.  The  Code  of  Procedure  of  New  York,  abrogates  all  rules  and  provi- 
sions of  law  restraining  an  attorney  from  making  an  agreement  with  his  dient  for 
the  mode  or  measure  of  his  compensation.  Code,  N.  Y.,  sea  303 ;  Booney  v.  Second 
Avenue  R.  R.  Co.,  18  N.  Y.  (4  Smith),  373.  A  preceding  to  foreclose  a  mortgage, 
hj  advertisement;  is  not  a  suit  in  any  court  within  the  meaning  of  the  act  concern- 
ing champerty.  Hall  v.  Bartlett,  9  Barb.,  297.  See  as  to  the  powers  and  liabilitiea 
of  attorneys  tother,  the  following  cases:  Smith  v.  Thompson,  7  B.  Hon.,  305; 
MoGoon  r.  Qalbraith,  29  Penn^  293;  Bunton  v.  Lyford,  37  N.  H.,  512 ;  Wilooz  v. 
SmitiL  26  Barb.,  31«. 

Where  an  attorney  purchases  lands  in  his  own  name,  the  nature  and  extent  of 
his  interest  can  be  questioned  only  by  his  client,  or  those  claiming  under  him.  Lair 
ft  ors.  V.  Hunsicker,  28  Penn.,  116.  An  attorney,  on  the  application  of  his  client 
for  advice  upon  the  question  whether  an  equitable  interest,  which  the  client  had 
in  certain  lands,  could  be  reached  by  a  creditor,  procured  from  the  client  an  assign* 
ment  of  such  equitable  interest  for  a  grossly  inadequate  consideration;  the 
proceedings  being  recommended  by  the  attorney  for  the  purpose  of  defrauding  the- 
creditor,  and  he  promising  to  reconvey  after  arrangement  should  have  been  made 
with  the  creditor.  The  attorney  procured  a  conveyance  to  himself  and  claimed  to 
hold  the  land  absolutely  as  against  the  dient:  BM,  that  although  the  agreement 
was  illega],  and  the  law  would  not  relieve  either  parly  against  the  other,  whan  (htf 
ttood  upon  CM  eqwUfooUng^  yet  the  rule  prohibiting  an  attorney  fh>m  obtaming  ai^ 
advantage  in  a  transaction  with  his  client  must  prevail,  and  that  the  attorney  must 
raoonvey  tbe  land  upon  the  consideration  paid  by  hun  being  ref\mded.  Ford  t . 
Harrington,  16  N.  Y.  (2  Smith),  286. 
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tnenty  except  for  Um  parpoee  of  taking  out  eicecotioti  within  i 
year.  1  Boi,  293;  1  Itiat,  298:  ako,  of  aeknowlddgiiig aatasfli^ 
tiod  on  iBoord;  but  he  oaonot  releiae  tke  damages  In  Oon- 
nectioQt,  it  ii  castomarj  for  bim  to  releaid  the  damage,  bo  h 
attorney  in  the  oaae;  nd  I  nerer  heard  thad  zmj  mck  rdemt 
mm  qneattoiied*  (1)  When  an  attorney  willfhlly  dieobeyB  die 
roles  of  the  ooort^  and  abnaee  its  prooesB  fi»  piupoBea  of  yexa* 
tion,  or  conducts  himself  with  impadeno^  or  luiixvoii  ing  hn- 
goage  towards  the  court,  he  is  liable  to  •ttnobment  (2)  It  hm 
been  held  a  contempt  of  the  courts  to  bring  a  flctitioiis  action. 
B.  R.  Str.,  237.  To  direct  a  person  to  be  artested,  in  »ght  of  tbe 
courts  who  is  attending  on  his  case  in  coorti  and  who  the  attar- 
hey  knows  is  bo  atten<filig;  if  stteh  person  is  anested,  in  pnr^'i- 
ance  of  such  direction,  it  is  a  contempt  of  the  court  Andr.,  275; 
Str.,  1094.  By  a  statute  of  Bklw.  L,  any  attome>\  who  commits 
any  deceit  in  his  practice,  is  liable  to  be  imprisoned  for  a  year 
sad  a  day;  as  if  he  appear,  and  saSer  judgment,  withoot 
iiuthority,  erase  n  recOTd,  Ac  Hob. ;  9  Qm.  JaCL,  604.  If  m 
attorney  plead  a  fact,  which  he  knows  to  be  Mse,  his  conduct  is 
held  to  be  within  this  statute;  or  if  he  undertake  to  cany  on  a 
suit  for  a  sum  in  gross,  or  to  be  paid,  if  theQa8ebeobtaki6d;b«t 
if  it  be  loet,  not  to  be  paid;  this  is  yery  dishonorable  conduct,  aad 
^yy^.|  has  been  held  to  be  a  fraud  punished  by  this  fitotute  * 
L'^-'Salk,,  616;  flob.,  117.    No  action  can  be  maintained 
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(1)  It  is  now  held  that  the  aathori^  of  the  attornej  doee  tiot  cease  vitli  ti* 
judgment,  but  continues  to  all  legal  purpoeea,  untQ  the  particular  mattefs  in  tint 
are  finally  closed.  Lynch  v.  IDie  Commonwealth,  16  Setg.  k  ^wle^  388 ;  GoraiBg*' 
Southland,  3  IBD,  552 ;  Luak  v.  Ratings,  1  ibid^  66S. 

(8)  He  oommtto  a  oonie^pt  of  couit  kj  exeontiag  an  appeal  bond,  coDtniy  ^^ 
raka.  Wallace  v.  Sodlea,  6  Ohio  Bep^  428. 

An  i^ppeal  bond,  executed  by  «n  attorney  m  the  name  of  hia  dient,  ia  not  Toid 
but  merely  Yoidable^  and  when  aatiafled  liy  hia  dSent  is  good.  Haydock  v.  Donou* 
40  K.  H^  46. 

*  When  an  attomay  collects  mon^y  for  his  dient  and  conTOita  it  tohis  oirn  a8a,b» 
may  be  Bu^>eaded  for  mal-practice.  State,  ez  rd.  Kilbum,  v.  Han^  9  Ohio  Bam  41 

And  an  attorney,  prosecuted  in  ^saun^iait  for  not  paying  over  money  ooUectBd 
for  his  client,  is  liable  to  imprisonmenti  such  suit  being  an  action  for  miscoodoci  in 
a  professional  employment  within  ihe  exoeptions  in  tbe  act  to  abolish  iiqpriaoaiDeBi 
foi  debt  Stage  v.  Stevens,  1  Denio^  267. 
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against  an  attorney,  or  for  being  an  attorney,  in  a  case  where  he 
knew  diat  there  was  no  canae  of  action.  1  Mod.,  209.  An  attor* 
nej  will  not  be  permitted  to  disdoee,  as  a  witness,  the  secrets  of 
his  cUen^  which  oame  to  his  knowledge,  from  his  client  If  an 
attorney  have  papers  of  his  client  in  his  hands>  which  may  tend 
to  convict  his  dient  of  a  crime,  and  is  served  with  a  subpcana, 
with  a  duces  isotim  to  appear  before  a  grand  jury,  or  court,  he 
oaght  to  deliver  them  up  immediately  to  his  dient  S  Bur., 
1687.  (1)  An  attorney  is  not  only  liable  for  damages  for  his 
mal^practice,  and  to  attachment  for  contempt ;  but  is  liable  to  be 
struck  off  from  the  roll  of  attorneys,  and  rendered  iucapaUe  of 


(1)  It  was  e»]j  deoUed  that  a  oooDfieUor,  aoHoitor  or  attotnej,  ihould  not  l» 
permitted  tx>  divulge  aoj  matters  wfanh  had  been  oommmkioated  to  him  in  profea- 
skmal  oonfldenoe.  Tbe  rule  is  now  so  fiir  extended,  that  the  attorney  or  solicitor, 
when  called  as  a  witness,  oannot,  under  any  circumstanoes  or  in  any  proceeding, 
legally  reyeal  tiiem,  and  this  even  when  the  relation  of  attoniey  and  dient  has 
oeased  to  ezist  Rex  #.  Withers,  2  Camp.  Rep.,  tS;  Starkie  on  Et.,  p.  lY^  p.  898. 
An  aterpreter  between  «^ent  and  atborMj  stands  in  tbe  same  situatioa.  4  Term 
Rep^  756.  The  privilegt  is  that  of  the  client  and  not  of  the  counsel,  for  the  court 
will  not  suffer  counsel  to  make  such  disdoeures  even  if  he  be  wUling  so  to  do. 
Sanford  v.  KJensiogton,  2  Yes.,  189.  He  wiQ  not  be  forced  to  produce  a  paper 
intfmited  to  hfan  by  Us  dient,  In  order  that  the  grand  Jury  may  inspect  it  on  a 
charge  of  perfuy  against  snch  dient  Anon.,  8  MasiL,  870 ;  Staite  v.  Squirei^  1 
Tyler's  Yt  Repi,  147;  Rex  ik  Dixon,  8  Burr.,  1687. 

An  attorney  is  not  bound  to  produce,  or  answer  any  questions  concerning  the 
nature  or  oontents  of  a  deed,  or  other  document,  intrusted  to  him  professionally, 
by  his  client,  and  the  jndge  has  no  right  to  kx>k  at  the  faistrament  to  see  if  tbe 
obgectkm  to  produce  it,  or  disdose  its  contents,  be  well  founded  or  not  Yolaad  » 
Sqyer  ft  Smonds,  76  K  0.  It  Rep.,  229. 

But  it  was  held  in  People  v.  SheriiT  of  New  York,  29  Barb.,  622,  that  where 
there  was  collusion  between  a  dient  and  Ms  attorney  to  prevent  the  oourt  from 
compelling  &e  production  of  important  papers,  required  as  evidence  on  an  Impor- 
tant trial,  by  transferring  sudi  papers  to  one  another,  to  defeat  the  administration 
of  justice^  the  act  was  not  entitled  to  the  protection  of  the  oourt 

The  kno^edge  aoquired  by  an  attorney  in  another  transaction  between  other 
parties,  does  not  aflTect  a  party  who  subsequently  employs  him.  Martin  v.  Jackson, 
27  Penn.,  504.  Communications  to  an  attomey^s  derk  were  held  to  be  privileged, 
in  Sibley  v.  Waffle,  16  IT.  T.  (2  Smith),  180.  But  hdd  otherwise,  when  the  com- 
munioatSons  were  made  to,  or  in  presence  of)  the  attorney's  son.  Goddard  v.  Gard- 
ner, 28  Conn.,  172.  As  to  communications  generally,  see  the  following:  MoLellan 
V.  Longfellow,  32  ICafaie,  494;  Bank  of  TTtica  «.  Mersereau,  3  Barb.  Ch.,  628 ;  WiV 
liams  t.  Titdi,  18  N.  T.  (4  Smith),  646 ;  Miller  v.  Weeks,  t2  Penn.,  89. 
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practice.    An  attorney  baa,  in  some  courts,  a  lien  upon  bis 
client's  papers  in  his  hands,  until  his  fees  be  paid.    So  whss^  a 
judgment  is  obtained,  he  may  notify  the  defendant  to  paj  him, 
and  not  his  client ;  and  if  the  defendant  should  pay  to  his  clien^ 
he  will  be  obliged  to  pay  to  the  attorney  his  fees.  (1)    I^  how- 
ever,  the  defendant  have  an  equitable  claim  in  chanoeiy,  for  a 
set-off  against  this  judgment,  this  lien  is  subject  to  such  daim. 
1  H.  BL,  217 ;  2  ibid.,  587 ;  8  T.  Sep.,  571.    When  an  attor- 
ney executes  an  instrument  for  his  principal,  he  ought  to 
subscribe  it  with  the  name  of  his  principal,  the  attorney  writbg 
his  name ;  or  he  may  sign  it  with  his,  the  attorney's  name,  as 
attorney  to  his  principal,   mentioning  his  name.    When  an 
attorney  does  that  for  which  he  ought  to  be  struck  off  the  rolls, 
the  court  may  proceed  in  a  summary  way.  Go.  lit,  18L    If  an 
attorney  will  not  do  that  which  he  ought  to  do,  the  court  wHl, 
on  motion,  compel  him  to  do  it;  as  to  deliver  to  his  client  his 
papers,  if  his  fees  be  paid;  and  if  he  refuse  to  comply,  it  is  a 
contempt;  and  he  may  be  committed  to  prison,  until  he  does 
comply.  1  Salk.,  87. 

^  -  *  The  rule  in  England  is,  that^  if  an  attorney  use  con- 
^  ^  temptuous  words  in  an  inferior  court,  such  court  may  sus- 
pend him :  which  words,  if  used  in  the  superior  courts,  would 
furnish  a  good  ground  for  an  attachment  1  Yent,  851.  la 
Connecticut,  I  believe,  it  has  always  been  understood,  that  any 
court,  even  a  justice  of  the  peace,  may  commit  an  attorney  for 
contemptuous  language  to  the  court 

(1)  The  attorney  has  a  lien  upon  the  judgment  rendered  in  favor  of  his  dient  for 
the  amount  of  his  fees  and  disburaementa  in  the  suit,  but  the  .lien  extends  onlx  to 
the  fees  and  disbursements  of  the  attorney  on  aooount  of  the  taxable  costs.  Gar- 
rierv.  Boston  ft  Me.  B.R.  Go,  8*7 N.H.,  223;  Baker  V.  Cook,  11  Mas&i  236;  Stone  r. 
Hyde,  22  Maine,  318 ;  Greighton  v.  IngersoU,  22  Barb.,  641 ;  Hobaon  v.  Watson,  34 
Maine,  20.  And  if,  after  notice  by  the  attorney,  the  defendant  pay  the  amount  of 
the  judgment  to  the  plaintiff,  he  is  liable  to  the  attorney  for  the  amount  of  bis  bOL 
Martin  v.  Hawks,  16  John.,  406.  The  Code  of  New  York  has  not  abolished  tiis 
attorney's  lien  for  costs.  Booney  r.  Second  Ay.  R.  &.  Co.,  18  N.  H.  (4  Smith),  368; 
Ward  ff.  Syme,  9  How.  Pr.  R.,  16 ;  Haight  v.  Holoomb,  16  How.  Pr.  B.,  160.  And 
such  lien  is  not  measured  by  the  taxable  costs,  but  covers  any  portion  of  the  dam* 
ages  which  may  have  been  stipulated  as  tae  compensation  for  the  attoioef  i 
•ervioes.  Booney  v.  Second  At.  R.  R.  Oa,  supra. 
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What  a  man,  as  owner  of  property,  can  do,  he  can  enable  an- 
other, by  power  of  attorney,  to  do  for  him:  As  when  A,  as 
attorney  to  B,  executed  a  deed  for  B,  which  contains  a  contract: 
if  a  suit  be  instituted  upon  such  contract,  it  must  be  brought 
against  the  principal,  stating,  that  he  made  the  contract,  accord- 
ing to  the  maxim,  ''What  a  man  does  by  another,  he  does  him- 
selt"  1  Leon.,  86 ;  1  Salk.,  76. 

Corporations  must  act  by  attorney.  A  person  acting  as  attor- 
ney, cannot  delegate  any  power  to  another,  to  do  a  thing,  which, 
by  the  power  of  attorney,  he  was  t^nabled  to  do;  unless,  by  his 
power  of  attorney,  he  can  substitute  another.  9  Co.,  76.  (1) 
When  a  power  is  given  to  sell,  such  power  cannot  be  executed 
by  attorney.  1  KoL,  380. 

It  is  no  objection  to  an  attorney,  that  such  person  is  an  alien, 
or  fsmme  covert  (2)  Co.  Lit.,  52.  The  power  of  attorney  must 
be  strictly  pursued.  If  an  authority  be  given  to  A  and  B,  to  do 
a  certain  thing,  it  cannot  be  done  by  one  alone.  Co.  Lit,  112 
181.  If  one  should  die,  it  can  never  be  executed  by  the  sur- 
vivor ;  or,  if  one  refuse,  the  case  is  the  same.  Co.  Lit>  118 ; 
And.,  145.  So,  too,  if  given  to  three  jointly,  or  separately,  this 
power  can  be  executed  by  the  three,  or  by  one,  but  not  by  two. 
If  a  power  be  given  to  A  and  B,  to  sell  by  advice  of  C,  and  C 
dies,  A  and  B  can  never  sell.  Moore,  62,  498.  By  a  statute,  if 
executors  have  authority  to  sell,  and  one  dies,  *the  other  p»Q^^-. 
may  sell.    In  Connecticut^  there  is  a  similar  statute.  ^        ^ 

An  agent  cannot  bind  his  principal  by  deed,  unless  authorised 
to  do  so;  and,  on  this  ground,  a  partner  can  never  bind  his 

(1)  ItwBB  declared,  in  the  case  of  Osborne  v.  The  United  States  Bank,  9  Wheat, 
T38,  that  corporations  ootdd  only  appear  by  attorney,  but  that  the  authorl^  of  the 
attorney  need  not  be  under  seaL 

Where  the  only  service  of  a  bill  in  eqni^  upon  the  defendant,  a  corporation,  was 
by  the  acceptance  of  service  by  an  attorney,  who  was  requested  by  the  president 
of  the  corporation,  to  make  such  an  acceptance  as  attorney  for  the  corporation,  but 
the  corporaticm  had  not  authorized  the  president  to  accept  legal  service  of  process, 
or  ioapp<Hnt  attorneys,  and  the  corporation  was  accustomed  to  appoint  its  attorneys 
only  by  a  vote  of  the  directors.  The  service  was  held  illegal  Bridgeport  Qavinga 
Bank  «.  Eldridge,  28  Oonn^  666.  A  corporation  summoned  as  trustees  may  disclose 
fay  attorney.  Head  v.  Miller,  34  Maine,  686. 

(2)  Sugden  on  Powers,  148;  Bamaby  v.  Griffin,  3  Yes.,  266;  2  Kent's  Oom.,  160 
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companion  bj  deed,  withonc  ipeoifd  aathority  so  to  da  (1)  4  T. 
Bep^  SIS ;  7  ibid,  207.  When  igi  agw^  contraoting  for  the 
public,  makes  a  oontraot  in  his  pablio  oi^HKSttj,  ]ie  is  ikA  po" 
sooall  J  hdden.  1  Easli  089 ;  1  Boo^  80.  l%e  point  ms  ao 
dooidod,  bj  tbe  snjMremo  ooori  of  the  Unttad  Stalee^  m  die  ease 
of  Mr.  Bezter.  (S) 


[*856]  *CHAPTER  m. 

Of  thb  MASTxa  Hsiira  Bouitd  bt  this  act  of  tos  Sbeyabt.  Or 
Hig  BEDra  Bouin>  bt  ths  ToRnous  Acis  of  the  Sxbtaitl 
Of  his  bsino  Bound  by  th9  NBauaBNT  Acts  of  to 
Sbbtant. 

A  UASJSSL  is  bo«md  bjr  ihs  acts  of  his  servant^  whenever  there 
is  an  express  command  of  the  niaslser,  to  make  a  contiaQl^  or  Jo 
an  injury;  (^wh^retheseryantdoesaninjiuy,  intbeiininedttte 

pursuit  of  his  mast^s  busioeas ;  or  where  u  injmy  sraai  to 
another,  llirough  the  n^genoe  or  vaoi  of  slqU  of  the  servant : 
the  master  is  liable  on  such  oontrse^  or  £^  such  iqjivy.  If* 
master  expressly  authorise  his  servant  to  mslce  a  contnifit,  (be 
law  oonsideis  this  oontrsct  as  the  maite/s:  fof  what  a  man  d<^ 
by  aaothwr,  he  does  himself;  and,  when  the  masi^  eooifflv^ 
his  serv^ant  to  do  an  injury,  and  he  does  it,  the  master  is  ii^' 
for  he  who  commands,  advises,  or  abets  a  trespass,  is  hiaeelf  a 
trespasser.  But  as  it  respects  the  servant,  the  last  case  is  differ- 
ent from  the  first:  £>r  in  that  the  master  alone  is  liable:  batin 
the  last  ease,  the  servant  is  liaUe,  as  well  as  the  master.  Al- 


(I)  2  KMt's  Com.,  sai. 

(1)  Thia  wwfc  of  liafaitt/  on  tha  part  of  a  psblio  i^^  is  strioUf  taoSuei  (d 
•otttraote  made  hf  him  cm  thb  part  of  the  gaf«mme&t  flaah  ageat  ia  timtjt^ 
for  his  miflfeaaanoe  or  negligence.  Hall  v.  Smith,  S  filng.,  186;  JUriciiftlBQB  a  Ma* 
aef,  16  Saat*a  Bep^  384. 
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though  there  are  some  cases  whidi  fitvor  the  idea  that  a  serrant 
is  not  liable  tor  a  wrong  act,  when  done  by  order  of  his  master, 
these  caseSi  I  apprehend,  are  not  law.  The  idea  that  a  com- 
mand, by  a  superior,  is  to  be  admitted  as  a  justification  for  an 
injury,  is  admissible  only  in  ihe  case  of  a  wife,  who  does  an 
iqjory  by  the  command,  and  in  the  company  of  her  husband. 
A  Bwrant  is  bound  to  perfoirm  the  lawftd  commands  of  his  mas- 
ter ;  but  not  those  which  *  toe  unlawftd.  Stich  a  prin*  .^^^^ 
dple  would  justify  a  servant  in  committing  any  crime.  ^  ^ 
Even  if  the  servant  be  ignorant  that  he  is  committing  any  in- 
i^^  t  7^  ^  ^^  thing  done,  is  an  injury,  he  is  liaUe,  though 
done  by  the  command  of  the  master.  Boi.,  96;  1  EL,  480;  2 
Bui.,  596;  1  Wils.,  228;  Esp.,  680,  688.  <1) 


fch   ■■ 


(I)  The  master  is  answerable  for  the  act  of  the  aenrant  only  Where  the  serraaii 
ia  acting  in  hia  buainesSi  and  not  for  such  fraudulent  or  tortious  acts  as  he  Snsy 
coounit^  when  not  in  the  master's  employ.  Foster  v.  Bssez  Bank,  17  Mass.  Bem 
60S,  Where  the  ii^uiy  proceeds  Arom  the  careleasness,  neghgenoe,  or  want  of  skill 
of  the  servanti  the  master  will  be  liable,  on  the  ground  that  he  is  bound  to  emplqy 
carefU  servants.  Grammar  v.  Kixon,  Strange,  663 ;  Wright  v,  Wilcox,  19  Wend^ 
346;  Sly  v.  Bdgely,  6  Esp.  N.  P.  Gas.,  6. 

The  length  which  a  master  may  be  bound  by  the  contract  of  his  servant,  is 
strictly  s  portion  of  the  law  of  principal  and  agent  The  master  wHl  be  bound  so 
long  as  the  servant  acts  within  the  scope  of  his  authority,  and  no  fhrther.  White- 
head V.  Tuckett,  16  East's  Bep.,  400 ;  Gordon  v.  Ooolidge,  1  Sumner's  0.  0.  V.  S. 
Bep.,  637.  And  the  express  direction  of  the  master  to  make  the  particular  con- 
tract, need  not  be  proved.  The  right  to  make  the  contract  may  be  shown  fh>m  the 
rdativo  situation  of  the  parties,  or  from  the  prindpaTs  having  acquiesced  in  the 
assumed  agency  of  the  servant  Hasard  v.  Treadwell,  1  Strange,  606;  Todd  ». 
Bobinaon,  1  Byan  ft  Moo.,  217. 

Ko  action  can  be  sustained  agunst  the  master  of  a  servant,  for  an  ii^ury  re- 
ceived in  the  course  of  the  aervice  fr<Rn  the  negligence  of  a  fellow  servant  Hays 
9.  Western  B.  K  Corporation,  3  Gush.,  270 ;  Albro  v.  Agawam,  6  ibid.,  76 ;  King  v. 
Boston  k  Worcester  %  B.  Go.,  12  ibid.,  112 ;  Byan  v.  Gumberland  Valley  B.  B.  Co., 
23  Penn.,  384;  Carle  v.  Bangor  ft  Pistacailufai  Canal  ft  B  K  Co.,  43  ICalne,  269; 
Goon  r.  Syracuse  ft  IJtica  B.B.  Co.,  6  H.  T.  (1  Seld.)^  492 ;  Sherman  v.  Bochester  ft 
Styracuae  B.  B  Co.,  17  N.  T.  (3  Smith),  163.  But  the  injury  must  have  occurred 
without  any  fkult  or  misconduct  on  the  part  of  the  prindpal.  See  aupra.  The  prin- 
cipal is  bound  to  exercise  proper  care  and  diligence  in  the  election  of  agendes  and 
inatrumente  with  which  he  employs  his  agenta.  Keegan  «.  Western  B.  B.  Co.,  8  ST. 
T.  (4  Seld.),  176;  Noyes  v.  Smith  ft  Lee,  28  Tt,  69.  But  in  order  to  recover  for 
an  ii^iuiy  in  sudb  case,  the  servant  must  show,  that  the  master  had  actual  notice 
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There  is  a  difference  betwixt  the  two  cases  last  suppoeed.  In 
the  first,  the  servant  can  have  no  remedy  against  the  master,  to 


of  the  defect  in  the  machineiy  which  oauaed  it  ICdGIlaii  «i  Saratoga  and  WaifaiB^ 
tonR.  R.O0.,  20  Barb.,  449;  see,  also,  Byanv.N.  Y.  State  Printing TekgnphOis 
26  Barb.|  39.    In  order  to  ohafge  a  oorporation  in  an  action  on  the  case  for  ne^ 
genoe  in  the  performance  of  a  public  work,  the  jaw  moat  haTe  imposed  a  dntj  or 
conferred  an  authority  to  do  such  worlc.    Thus,  where  the  ofBcers  and  igonti  of  a 
city  oorporation  aasumed  to  build  a  bridge  under  the  authority  of  a  itatate  not 
oonatttutionally  passed  for  want  of  a  two-thirds  vote,  and  ^b»  bridge  fdl  in  ooose- 
quence  of  the  ne^^igent  construction  thereof  it  was  held,  that  the  corporatian  wu 
not  liable  to  an  action  at  the  suit  of  a  person  ixqured  tiieieby.    Held,  abo,  hy 
Bbomboh,  J.,  that,  if  the  act  had  been  constitutional,  and  the  axporatkm  tiMrebf 
authorized  to  build  the  bridge,  yet  it  would  not  be  liable  to  the  action  of  a  fluid 
person,  but  only  to  the  owners  of  the  bridge,  who  in  this  case  were  the  pier  own- 
ers ;  for  the  corporation  acted  merely  as  builder,  and  as  such  would  be  annrenUe 
only  to  the  contractor.  Mayor,  Ac.,  of  Albany  v.  Cunliif;  2  Comst  (N.  T.),  16& 
Where  a  contractor,  engaged  in  repairing  a  bridge  upon  a  railroad  for  the  campenj, 
employs  men  to  work  thereon  by  the  day,  they  are  the  servants  of  the  ooatnctor, 
and  there  is  no  privity  between  them  and  the  railroad  corporation ;  and  If  a  mao 
thus  employed  receive  an  iijury  from  a  passing  train,  while  at  work  upcm  the  bridge, 
he  may  maintain  an  action  against  the  railroad  company,  if  there  be  no  neg^igenoe  oa 
his  part  Young  0.  N.  Y.  Central  B.  R.  Co.,  30  Barb.,  229;  see,  also,  Yanderpoolff. 
Husson,  28  Barb.,  196.    Oross  negligence  in  a  person  ix^ured  at  a  railroad  Graesiiig; 
by  a  passing  train,  will  defeat  his  action  for  damages,  notwithstanding  the  oraiesiQa 
of  those  running  the  train  to  ring  the  bell  or  sound  the  whistle  as  required  by  law. 
Stevens  v.  Oswego  and  Syracuse  R.  B.  Co.,  18  N.  Y.  (4  SmithX  422.    Where  a  per 
BOD,  employed  as  a  servant  is  using  the  team  of  his  master  for  lus  own  purposes 
and  benefit,  and  in  the  absence  of  and  without  any  direction  from  the  master,  aod 
uses  the  team  so  negligently  as  to  cause  damage  to  a  third  party,  the  master  is  not 
liable  for  such  ix\|ury,  although  he  assented  to  the  servant  using  the  team  for  hii 
own  benefit  Bard  v.  Wenrich,  26  Penu.,  482.    A  switch-tender,  employed  by  a 
railroad  corporation  on  a  portion  of  its  track,  upon  which  it  permits  another  000- 
pany  to  run  trains,  is  not  a  servant  of  the  latter;  and  an  engineer  of  the  latter,  ia- 
Jured  by  the  negligence  of  such  switch-tender,  may  maintain  an  action  agamat  the 
■witch-tender's  employer.    And  held,  Airther,  that  a  railroad  company  was  liaUe  in 
damages  for  an  ixgury  resulting  to  any  person  lawfully  ushig  its  road  from  its  neg- 
lect to  introduce  any  improvement  in  its  apparatus,  whkh  it  knows  to  have  been 
tested  and  found  material  to  contribute  to  safety,  and  the  adoption  of  whkt  \b  witii* 
in  ite  power  so  as  to  be  reasonably  practicable.  Smith  «.  N.  Y.  and  Harlem  B.  B.  Oo^ 
19  N.  Y.  (6  Smith),  127.    Where  the  defendant,  who  had  obtained  from  tiie  pn^ 
authority  an  exclusive  right  and  license  to  run  a  skiif  ferry  across  a  river,  permitted 
another  person,  called  a  lessee,  to  exercise  the  right,  not  as  defendant's  agent  or 
servant  or  for  his  benefit,  but  on  his  own  account,  he,  the  defendant,  would  not  be 
liable  for  an  injury  oauaed  by  the  negligenoe  of  such  lessee.  BlackweU  «.  Wiawal^ 
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rambiurse  himself  the  damages  which  he  sustains  by  reason  of 
his  obedience  to  his  master's  commands  to  commit  a  trespass ; 

24  Barb^  366.  A  raflroad  company  is  not  liable  for  the  negligence  of  a  oontractor's 
serranta.  Clark  v.  Vermont  and  Canada  R.  B.  Co.,  28  Yt,  103 ;  Pawlet  v.  K  and  W. 
B.  B.  Oo^  28  Ibid^  298;  Norton  v.  Wiswall,  26  Barb.,  618;  Gour^r  v,  Gormack,  2 
R.  D.  Smith  (N.  Y.X  264;  Cincinnati  v.  Stone,  6  Ohio  (N.  S.X  38.  A  raUroad  oom- 
pao J,  in  an  action  against  them  for  damages  caused  by  detention  on  their  rontSi 
cannot  defend  by  showing  that  snch  detention  was  the  resolt  of  the  willful  act  of 
the  conductor.  Weed  v.  Panama  B.  B.  Co.,  17  N.  Y.  (3  Smith),  362.  A  hired  a 
team,  wagon  and  teamster  of  R  While  used  in  his  serrioe,  the  harness  beinfr  out 
of  order,  the  team  ran  against  his  horse  and  killed  it  Held,  that  the  teamster  was 
the  serrant  of  B,  the  baflor,  and  that  B  was  liable  for  the  damage.  Crocket  v.  Oal- 
Tert,  8  Ind,  127. 

In  the  case  of  Kelly  «.  The  Mayor,  Ac,  of  New  York,  11  N.  Y.  (1  Kern.),  432,  the 
court  held  that,  the  corporation  of  the  dtj  of  New  York,  which  had  ordered  a  street  to 
be  graded,  and  contracted  with  a  person  to  do  the  grading,  is  not  liable  for  damages 
caused  by  the  negligence  of  the  workmen  employed  by  the  contractor  in  performing 
the  work.  The  contract  between  the  defendants  and  John  Quinn,  the  immediate 
employer  of  tin  persona  through  whose  carelessness  the  injury  to  the  plaintiiT  wm 
occasioned,  contained  a clauseto  the  efTect  that,  "The  whole  work  to  be  done  under 
the  direction,  and  to  the  satisliBction  of  the  commissioner  of  repairs  and  supplies,  the 
superintendent  of  roads,  and  the  surveyor  having  charge  of  the  work;  and  the  cer- 
tificate of  the  superintendent  of  roads  and  the  surveyor,  to  that  effect,  will  be  a 
condition  precedent  to  the  acceptance  of  the  work,  and  payment  for  the  same." 

The  court  held  that,  this  gave  to  the  corporation  power  to  direct  as  to  the  results 
of  the  work  merely ;  that  it  gave  them  no  control  over  the  contractor  or  his  work- 
men, as  to  the  manner  of  performing  it,  and  had  no  tendency,  therefore,  to  create 
the  relation  of  master  and  servant  It  was  not  considered  that,  the  corporation 
sustained  such  a  relation  in  this  case^  that  they  could  direct  the  workmen;  neither 
was  it  suob  that,  they  had  the  power  of  selection,  which  was  treated  as  a  Amda- 
mental  principle  of  the  master's  responsibili^  for  his  servant's  acts. 

The  same  conclusion  was  arrived  at  in  Peck  v.  The  Mayor,  fta,  of  New  York,  9 
N  Y.  (6  Seld.X  in  which  contract  was  a  clause  requiring  the  contractor  to  conform 
the  work  to  such  fhrther  directions  as  might  be  given  by  the  corporation  or  its  offi- 
oera.  The  same  doctrine  is  held  in  Blake  «.  Perria,  6  N.  Y.  (1  Seld.),  both  of 
ithkh  last  mentioned  cases  are  dted  in  the  case  of  Kelly  v.  The  Mayor,  fta,  of 
New  Yoric,  11  N.  Y.  (1  Kern.),  432,  and  approved  of;  as  being  decisive  of  this  very 
principle. 

The  case  of  Blake  v,  Ferris  (decided  in  1861X  referred  to  above,  was  where  per- 
sons having  a  license  or  grant,  to  construct  a  sewer  in  a  public  street,  engaged 
another  person  to  construct  it,  at  a  stipulated  price  for  the  whole  work.  Having 
made  such  contract,  it  was  held  that,  they  were  not  liable  to  third  persons  for  an 
ii^'uiy  resulting  from  the  negligent  manner  in  which  the  sewer  might  have  been  left 
by  the  workmen  employed  in  its  construction. 
It  waa  fhrther  held,  in  this  case,  tha^  a  clause  in  the  license  "that  the  grantees 
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yet,  in  the  last  case,  althougb  he  is  liable  to  the  penon  injoiel^ 
he  is  entitled  to  an  action  against  his  mastor  for  the  damages 


should  OMMB  proper  gnids  and  figkti  #•  b«  plMBd  a*  ttieeai^^ 
ABSW«mble  fer  mj  dMoages  trUeii  aighit  bt  oocanoned  to  peraoMi  ankDah  or  pn. 
pevty,  In  1^  ooostruotioa  of  Mm  •ewar,"  did  not  niale  to  slraDfBn,  ao  « to  reader 
ttie  grftBtoea  liable  to  such  rtranger,  fbr  tiM  negHgenoe  tut  tervnta  or  ageat^  fir 
whoee  oosdnot  the^  wovdd  not  aiherwiM  be  liaiUe. 

Tbe  ooorti  in  tfa&i  eeae,  tH«>eei0d  upea  the  groud  €hal^  Ihe  feUriion  af  aaitar 
aadeerrBiitwaflnotmaABoat;  llii*  aaeii  letation  Huat  be  dioarn  to  enflt,  InliPeai 
the  defendant  and  the  pewendflinglhedeaage,  fa  eidar  to  enatoto  the  aetfaft^miat 
him — to  bring  hfaniH&lD  the  maxim  that^  ftdfcuUp$r  alhiiiijlhdl  par  aa^  and  fta 
oonaequential  role  of  reapondui  superior. 

TElhe  oaae  of  Llojd  «.  Hie  Major,  lldanaan,  te,  of  Ae«i^ of  Bietr  Taik  |8e^ 
den^  Bw,  ToL  IX  decided  In  1851,  lOao^  was  whare  tiie  aolhm  was  bioiq|ht  agaioat 
the  defbndaato,  Hor  faJurlM  vaeeived  fbam  the  ne^igeaoe  ef  peaaooa  enqdofid  hf 
the  oorpoffalton  in  the -repair  ef  Ita  pvbtto  eewoia. 

It  tiw  obeerved,  in  this  eaae,  that,  the  aota  of  the  eofponrtfan,  aran  diTUble  isfeD 
two  ehMaea,  one  govQPnmeiital  aaid  pohlio^  and  the  other  privata.  Whaa  aetiBgia 
Hie  ibrmer  eepaeity,  the  oorpontion  ipaa  eofereign,  whan  in  the  Inllar,  an  afloaoat- 
•ble,  legaJl,  oorporato  indiTldnaL  TUa  diatinotion  ia  raeogniaed  aa  hansg  beaa 
mde In  WQaoD  9.  The  Ma^qor,  to,  of  Few  Tork,  IDenks  AM;  Baflej  t.  Baaa, 3 
HfflB^  631;  Boohestor  Wliito  Lead  Oo.v.  The  (Sty  ef  Bpiiliealni,  3  Qnat  B, 
463.  Tim  ooart  held,  in  tbla  oaee^  ttiat,  the  aoto  of  thoae  eaaplojed  bf  the  aoipo- 
vailloQ,  were  aeto  ef  the  ngento  ^  the  eiljr,  aottog  in  iha  amardae  of  ifea  priiati 
powera.  "LegMation,  or,  in  other  worda,  the  eatabliBhlag  of  Tolea  and  fapdatiom 
hiiwpect  to  deaaing  the  aBwara,**  aof  the  ODort,  **or  keeping  tham  in  a  atata of 
ffleanliaeaB,  is  oaa  ihing,  and  the  act  of  deaniBg  timm  anatkmr,  Ihe  power  m4 
4at7  to  perform  the  latter,  Is  dearlj-nyniateriid,  and  fklia  mider  *•  dtaaaof  prtfato 
pewera.  Tlie  prindple  of  pmpondtai  mupwior^  oonaequently  apfrfieB,  and  ftajiidK- 
ment  must  be  aflrmed. 

BeferenoB  ia  made  to  Ihia  laat  dMaotion,  flirihe  parpeaD4f  ahoaiiaglhaft,  in  the 
enae  of  munlolpal  oorporatlona,  their  aeaonatrirflMy  leata,  Jbak,  opon  iha  nadire  4 
theaotitaelf — that  ia,  whothar  It  la  an  aot  onatingA  rigin^  or  oontening  a  poner 
to  do«>me  other  .act)  whidh  woidd  be  an  aot  of  legMatiaB;  er  an  aot  (^  Ihe  ooipa- 
ration  in  oanTing  into  oflhet  aaoh  light,  and  the  eKorotae  of  anofa  poarer. 

When  ii  iaof  the  tottor  natino,  the  qqeBtiDnof  thenlatienahipexiatuigtBtviai 
the  corporation  and  their  agent  ariaea.  Hutchinson  v.  The  Yoric,  Newcaitia  md 
Barwicic  Ballway  Compangr,  5  BsL,  348;  Wigaaoro  tr.  Jay,  ifaid^  aOd. 

In  the  oaae  of  Sadler  v.  Qaoloek,  4  JBUa  ^.Hlackbam,  Sfft;  £.0.  l^^%  it«« 
held  that,  the  defendant,  who  emplc^ed  a  penon  to  clean  onfta  dnin,  who  waa  act 
m  hhs  employ  bofore,  bat  was  a  common  hibonr  aelaBted  by  the  detedaot  oa  » 
ooant  of  Ilia  halving  dug  the  dram  originaUj,  and  who  did  the  work  without  ^ 
assistance,  and  without  Auiher  direotton  fl^om  the  defendant,  would  be  liidiia  for  m 
i^ftnyTeBulting'fromtiie  nei^igenft  aot  of  the  emplo>faa^  inrapiadngin  anaapf^ 
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which  he  soffeTa    If  A,  with  a  forged  warrant,  should  arrest  B, 
and  oommand  G,  to  whom  he  shows  his  warrant,  to  confine  B  a 


manner,  and  with  inBofflcient  materiala,  a  part  of  the  acQoining  highway,  removed 
bj  him  while  clearing  the  drain. 

The  oonrt  held  that,  the  person  thus  employed  was  not  an  independent  oontraotor, 
hot  the  servant  of  the  defendant 

Lord  Campbell^  0.  J.,  in  distinguishing  this  oase  fhmi  that  of  Ellis  v.  Sheffield 
Gas  Consumers'  CSomp^ny,  B.  C.  L.  B.,  toL  75,  p.  767,  dted  by  counsel,  says:  "the 
act  there,  could  not  be  done  at  all  without  ofeating  a  public  nuisance.  There  are 
two  classes  of  cases:  the  first,  where  the  act  is  done  directly  under  the  order  of 
the  employer,  and  the  order  cannot  be  comi^ed  with,  without  doing  what  is  com- 
plained of;  the  second,  where  the  improper  mode  of  doing  what  might  be  right, 
oxasions  the  miadhtef," 

Obamptoh^  X,  in  same  case,  says:  " The  real  question  is,  whether  the  defendant 
and  Pearson  stood  to  each  other  in  the  relation  of  master  and  servant  I  think 
that,  here  the  relatkni  was  that  of  master  and  servant,  not  of  contractor  and  oon- 
tractee.  It  is  only  on  the  ground  of  a  contractor  not  being  a  servant,  that  I  can. 
understand  the  authorittea." 

The  case  of  Sadler  v.  Henlook,  makes  no  distinction  between  a  day  laborer  and 
jobber,  as  the  fiKSt  of  doing  the  work  by  the  Job^  would  not,  of  itself  deprive  the 
cofntractor  of  a  control  over  the  work.  It  is,  also,  intimated  by  the  court,  that  the- 
fact  that,  the  sub-oontanctor  hired  the  hands,  would  make  no  difference,  for  the  su- 
perior might  be  stfll  held  liable  for  the  injury  caused  by  the  negligence  of  a  hand 
hired  by  a  servant 

The  case  of  Martin  «.  Tenpaly,  42  B.  Rep.,  29S  [1848],  referred  to  in  the  notes 
to  Peachy  v.  Bowland,  was  to  the  poiht  that,  whether  the  workmen  were  employed 
by  the  Job  or  daily  wages,  was  not  a  decisive  test  of  the  liability  of  the  master, 
In  thai  case,  the  owner  of  »  barge,  was  held  responsible  for  the  negligenoe  of  two- 
persons  empkiyed  by  the  job^  to  manage  his  vessel  They  also  dte  Wltte  i^.  Hayne, 
2  Deeding  ft  ByUmd,  3d  (1822);  WaastoU  #.  Pooley,  6  Olark  ft  Finnely,  910, 
note  (1841)l 

It  appears,  also^  from  the  case  of  Overtoil  9.  Freeman,  E.  0.  L.,  vol.  78,  that,  the 
team  of  llie  prindpal  oontraotor  was  used  in  oonteying  material  to  the  persons  em- 
ployed in  paving,  whidk  washeld,  of  itself^  an  indifferent  ciroumstanca. 

In  the  casft  of  Peachy  i^.  Rowland,  22  Law  J.  Rep.,  K.  &;  C.  P.,  81 ;  E.  L.  ft 
E(^,  442  [1862],  the  OMO  of  Overton  v.  Freeman  was  held  to  have  been  decided 
upon  the  aaone  prindple,  and  therefore,  identicaL  The  case  of  Peachy  v.  Rowland,, 
was  where  the  defendanfts,  who  were  builders,  had  erected  certain  houses,  on  one 
of  the  streets  leading:  out  of  Lo&don,  and  had  to  construct  a  drain  from  these 
houses  to  the  mahi  ten^.  Th^  contracted  with  Scott  ft  Rudkin  to  do  the  bricdc- 
work  of  the  drain,  and  with  Ansell  to  fill  in  the  earth.  The  road  had  been  opened 
in  communicating  with  the  main  sewer,  and  the  earth  afterwards  filled  in  upon  the 
drain  above  the  level  of  the  rood^  and  left  without  ligbt  or  ognal,  when  the  plain- 
tiff drove  his  cart  against  it^  and  sustained  the  injury  oomplakied  of.  There  was- 
65 
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reaflonable  time,  until  he  could  carry  him  to  priBOD ,  G  hdng 
wholly  ignorant  of  the  forgery,  but  belieying  that  A  k  acting 

•▼idenoe  tfaatii  one  of  tin  defendaots  had  been  apoa  the  premue^  four  or  1h«  dnjs 
before  the  aocideat^  al  whidi  time  tbe  opening  was  fenced  aroond,  part  of  the  drain 
was  ooTered  OTer,  and  the  earth  over  that  part  was  heaped  ap,  and  in  tiie  am 
aitiiation  as  where  the  accident  haj^ned;  bat  it  appeared  that^  neither  of  tiw  de- 
fendants had  any  control  over,  or  anything  to  do  with  the  way  m  whldi  the  eaith 
was  flUed  in.  Jsbyib,  0.  J.,  raled  at  the  trial,  that,  the  defendants  were  not  li&feie, 
and  verdict  for  the  defendants  aooording^y.  Motion  for  a  rule  mri,  on  the  gnand 
of  misdirectioiL 

Maule,  J.,  npcm  the  assumption  that»  Angell  was  their  servanti  remaiks:  "Wm 
there  no  other  way  in  which  he  ooold  perform  their  orderS)  but  by  putting  the  euth 
BO  as  to  create  a  noisance?*'  *  *  *  "It  would  be  a  different  queatiao,  if  it 
oould  (mly  have  been  done  in  sadi  a  way  as  to  involve  a  criminal  act"  Maijli,  J., 
then  delivered  the  opinion  of  the  oourt^  JebyiBi  C.  X,  Obsbwbll  and  Wzluaa 
J.,  concurring. 

It  was  premised  that,  this  case  oould  not  be  distinguished  from  the  case  of  Over- 
•ton  V.  Freeman,  whidi  was  decided  upon  the  authority  of  Knight  v.  Fox,  wSketi 
grecU  inamioeiUmoe.  The  case  was  placed  upon  tiie  ground  that  the  evidanoe  onl^ 
ahowed  that,  the  defendantB  had  on^  employed  Angell  to  All  in  the  earth;  tint  he 
was  left  to  do  it  as  he  pleased,  and  that  he  did  it  in  sndi  way  as  to  eomnut  asoi- 
rsanoe,  and  cause  the  iiyury  to  &e  {daintifll 

The  only  question,  say  the  oourt,  in  the  case  of  Bandleton  v.  Murray,  waa,  iriwtfaff 
the  persons  causing  the  injury,  were  the  defendants  servants,  and  aQ  the  oooit  de- 
cided, in  that  case,  was  that)  there  was  evidence  that  they  were.  "Now  here,"  nj 
.the  courts  "  there  was  a  public  wrong,  and  the  question  is^  did  the  defendants  m- 
pby  Angell  to  perform  the  work  in  the  special  manner  in  which  he  did  it?  Did 
they  order  him  to  commit  a  nuisance?    The  oourt  denied  the  motion. 

The  facts  in  the  case  of  Sadler  v.  Henlook,  4  Bllis  ft  Blackburn,  Q.  B.,  57S;  K 
'C.  L.,  ToL  82,  were,  that,  the  defendant  was  the  occupier  of  some  land  adjacent  to 
the  highway,  and  directed  a  man  called  Pearson,  to  deanse  out  the  drain.  Peanoo 
was  not  in  the  employ  of  the  defendant,  but  was  a  common  laborer,  who  bad  origia- 
ally  made  the  drain.  It  appeared  that,  defendant's  dram  had  beoome  obstructed,  in 
consequence  of  which,  the  water  had  settled  upon  his  land,  and  he  had  been  UM 
by  the  parish  surveyor,  tha^  the  board  of  health  would  require  all  drains  to  be 
cleaned  out  Pearson  did  the  work  with  his  own  hands,  and  charged  tiie  defend* 
4mt  for  the  job,  which  he  paid.  It  did  not  appear  that,  the  defendant  interfered  with 
the  work,  or  saw  the  way  in  which  it  was  executed,  or  gave  any  specific  directkxa. 
In  cleaning  out  the  drain,  Pearson  took  up  the  part  of  the  highway  tfaroogh  which 
the  drain  passed,  and  after  completing  the  work,  he  replaced  the  earth,  but  ^Dpe^ 
•feotly,  and  with  insufficient  materials,  in  consequence  of  which  it  gave  way  when 
the  plaintiff  passed  over  it  on  horseback;  and  the  horsey  by  felling  into  die  hoH 
was  injured. 

The  counsel  for  defendant,  contended  that,  Pearson  alone  was  liaUe,  and  that 
Ihe  rule  of  respondeat  mperior  did  not  apply.    The  objectioo  was  ovemM  with 


A 


MASTER  AND  SEBYANT.  515 

under  a  lawful  warrant,  oonfines  B ;  the  ignorance  of  C  will  be 
no  defense  against  B's  action ;  bnt,  in  this  case,  C  can  recover 

leave  to  move  for  a  nonsuit,  or  for  entering  a  verdict  for  the  defendant.    The  plain- 
tiff had  a  verdict  on  all  the  iasaes. 

The  court  held  Oampbbll,  0.  J.,  GoLBBmai,  J.,  Wiohicav,  J^  and  Obamptov,  X- 
ooncorring,  that^  the  defendant  was  liable;  that|  there  was  nothing  in  the  facta  to 
thow  any  other  relation  than  that  of  master  and  servant  The  court  say,  with  re- 
spect to  the  case  of  Peachy  v,  Rowland,  **  Our  decision  is  not  inconsistent  with  that 
and  the  other  cases  which  have  been  dted,  in  which  the  relation  of  master  and 
servant  did  not  exist" 

In  diatingnishing  the  case  of  Bandleson  v.  Murray  from  Peachj  v.  Bowlandi 
ILluli^  J^  in  the  last  case,  said  that,  the  former  was  not  the  case  of  a  public 
wrong;  it  did  not  take  place  in  the  highway,  but  (as  it  appears  from  the  caseX 
npoaa  whar£ 

It  does  not  yet  appear  to  have  been  settled  in  the  English  courts,  whether  the 
1^  that^  the  operative  committed  a  public  nuisance,  is  to  make  a  difference  in  de- 
ciding upon  the  liabili^  of  the  superior.  Though,  this  is  stated  by  the  court,  as 
above  mentioned,  as  a  distinguishing  difference ;  yet  in  the  case  of  Overton  v.  Free- 
man, above^  ILlul^  J^  expressly  says  that,  if  any  difference  arises  in  the  account- 
ability from  that  fiiet,  it  should  be  rather  to  hold  the  employer  than  to  relieve  him. 

It  win  appear  fpim  the  statement  of  facts  in  the  two  cases,  that,  the  courts  find 
it  a  very  dilBcult  matter  to  discnminate  so  as  to  determine  in  all  cases,  the  proper 
person  to  be  holden. 

By  reference  to  the  American  cases  referred  to,  it  will  appear  that,  the  courts  find 
the  same  difficulty  in  applying  well  established  principles  relative  to  master  and 
servant,  to  the  dlflbrent  sub-contractors  employed  in  carrying  out  contracts  for  mu- 
nuapal,  railroad  and  other  corporations,  that  are  so  apparent  in  the  English  cases. 

In  the  notes  to  Peachy  v.  Rowland,  16  Law  ft  Eq.,  446,  by  Edmund  H.  Bennett 
and  Chaoncey  Smith,  will  be  found  an  able  review  of  the  American  cases  upon  this 
subject  The  conclusion  to  which  they  arrive  is  that,  the  question  may  still  be  con- 
sidered an  open  one:  that  is,  whether  the  principal  or  master  is  liable  for  the 
wrongftd  or  negligent  acts  of  the  servant  while  in  the  performance  of  the  superior's 
work. 

It  win  be  observed  that,  the  point  decided  in  Peachy  v.  Rowland,  was  that,  if  A. 
employs  another  to  do  a  lawfril  act,  the  doing  of  which,  did  not  necessarily  involve 
the  committing  a  public  nuisance,  and  he  in  doing  it,  commit  a  public  nuisance,  A. 
is  not  responsible. 

The  principle,  as  stated  by  Sbdowiok,  J.,  in  Gray  «.  The  Portland  Bank,  3  Mass., 
385  [180t],  "  that  principals  and  masters  should  be  responsible  cmliUr  for  the 
nusoonduct,  nee^igenne  and  defoults  of  their  agents  and  servants,  while  under  the 
SQthority  delegated  to  them,  is  indispensable  to  tiie  security  of  the  rights  and  pro- 
perty of  all  who  may  be  affected  by  said  misconduct,  negligence  or  default,"  was 
"ustained  by  Yates  «.  Bowen,  8  Pick.,  23  [1829];  Stone  v.  Oodman,  16  Pidc,  297, 
■  based  npon  the  same  principle. 

Hm  case  of  Lowell  v.  Lowell  and  Boston  RaOroad  Oompany  (23  Pick.,  fslso  ra 
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from  A  all  the  damages  whidi  he  has  auslained  on  that  oeca- 

BIOIU 


toned  to  by  them  m  »  nodoeaMe  one,)  wm  one  where  Uie  camprnj  bid  tel  out 
the  work  to  a  oontractor,  who  was  to  emplqjr  worimien  and  do  the  irak.  b  was 
ofafdoted  that,  thej  ought  not  to  be  held  aoeoimtftble,  aa  the  woik  had  beoa  let  out, 
aBdtheii4aiT<'<MBpluB^<''  reaoltod  from  the  negiigenoeof  fee  woifaafiumptorBd 
by  the  peraona  to  whom  the  work  had  been  let  out;  bat  the  eoait  hold  that^  •• 
**the  woric  waa  done  for  their  beneOt;  under  their  authority  and  by  tibeirdinetioB,'' 
tb»y  were  aoooontable.  Thia  caao^  and  the  10  Iredel],  whidi  was  one  whefe  tbo 
peraon  emplc^ed  by  A,  to  move  his  house,  under  a  oontract  flbr  astipdifted  «mii, 
negUgenfly  left  a  hole  open  hi  the  atreeti  whereby  an  faijory  raaatod,  nppurto 
ignore  tiie  diatinction  between  an  uidBpeDdeDt  eub-oontreetor  and  a  BMnat^  and  to 
foU  baek  upon  the  doctrine  of  Buah  «i  atBinman,  re|erred  to  abore,  "whe^Mr  he 
worked  by  agents,  by  serranta  or  oontracCors,  stiU  it  waa  his  work."  13ieinigiiige 
of  the  ooort  in  Lowell «.  LoweU  and  Boaton  BaJlroad  Oompany,  being  wiy  flnihr. 

The  language  of  tiie  oouit^  in  the  above  caee,  would  not  appear  to  have  bteo 
uaed  with  reference  to  the  partlcalar  right  given  to  them,  in  defining  tius  rdakioe. 
It  waa  upon  the  suppoaidon  that,  it  waa  for  the  *' benefit  **  of  the  princqpalB  tliit,th« 
unqualifled  rule  of  retpondeat  supmior  waa  baaed,  extending  from  the  lomat  ope* 
TiatiTe  to  the  ultimate  enperior  irrespective  of  the  nature  of  the  oontraetof  employ' 
meat,  whereaa,  the  other  portion  of  the  language  uaed  by  the  oourt,  in  giving  their 
reason  for  holding  the  superiore  aooeuntabie,  '*  under  their  authority  and  by  their 
direction,"  when  applied  to  express  the  immediate  relation  ftTiotiny  betveta  the 
principal  ooutraetor  and  the  laberer,  are  terms  held  to  ezpreaa  the  relation  of  nns- 
tor  and  servant,  in  the  sense  of  superiority  and  suboervienoy,  implying  theright  to 
direct  and  oontroL  It  ia  apparent  that,  the  woric  might  have  been  done  for  tfaor 
benefit  without  being  under  their  authority  (that  ia  to  direotX  or  being  under  their 
controL 

If  the  court  intended  to  have  it  understood  that»  the  work  waa,  taybc^  dooe 
under  their  authority  and  by  their  control,  it  is  consistent  with  the  later  dedwDa, 
based  upon  the  distinction  between  sub-contraolor  and  servaitt;  bat  if  th«y  ool; 
use  them  witii  reference  to  the  authority  and  control  which  the  company  had  at  the 
time,  of  letting  out  the  Job,  and  in  the  sense  of  lookiug  after  the  faithful  peribnii' 
anoe  of  the  contract  which  the  company  had  made,  the  case  virtually  ignoreB  the 
latter  named  distinction,  and  sustains  the  dootrine  of  Bush  a  Steinman. 

The  cases  all  turn  upon  the  nature  of  the  oontract  between  the  superior  taA  io- 
ferior.  If  the  sub-contractor  is  independent  of  the  direction  and  control  of  the 
supertor  contractor,  in.  the  prosecution  of  the  work,  he  ia  not  hia  servant,  it  would 
appear;  othervriae  he  would  be  so  considered. 

In  conneedon  with*  the  foregoing  question  of  nec^dgenee  on  the  part  of  the  ser* 
vant,  the  oonaidemtion  of  the  question  of  the  master's  liability  in  a  suit  in  fiiTorof 
one  servant,  for  iojuries  resulting  fhxm.the  negligeneeof  another  and  feQow^N^ 
vant,  arises. 

In  the  case  of  Farwell  v.  Boston  and  Worcester  Bailroad,  4  Met^  4d,  it  appeared 
that,  the  railroad  company  had  in  their  employ,  a  switchman,  who  waa  earefbl  vbA 
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Whenever  a  master  permits  a  servant,  in  die  course  of  his 
business,  to  do  an  injury,  he  is  considered  as  having  ordered  it 
to  be  done.  It  is  a  maxim,  that  when  a  master  has  power  to 
forbid  the  doing  of  an  injury,  knowing  that  it  is  about  to  be 
done,  and  does  not,  he  commands  it  to  be  done ;  and  whatever 
is  done  by  the  servant,  within  the  scope  of  the  general  authority 
given,  is  certainly  done  by  the  master.  If  the  master  should 
send  his  servant  to  drive  his  neighbor's  cattle  off  his  land,  and 
the  servant,  so  employed,  should  beat  the  cattle  with  improper 
instruments,  so  that  an  injury  should  be  done  in  consequence 
thereof,  the  master  would  be  liable.  The  master's  liability  has 
never  been  questioned,  when  a  servant  does  an  act  injurious  to 

r*^'>Al  *"^^^®^»  through  negligence,  or  *  want  of  skill,  on  the 
principle  which  the  law  requires,  that  the  master  should, 
at  his  peril,  employ  servants  who  are  skillful  and  careful.  6  T. 
IL,125;  2H.B1.,442;  lSalk.,441;  5T.R.,648;  lBur.,562. 
Until  some  late  determination,  it  has  been  always  understood 
to  be  law,  that  when  a  servant^  in  the  immediate  performance 
of  his  master's  business,  should  commit  a  willful  injury,  without 
any  authority  from  the  master,  that  the  master  was  liable ;  it 
being  supposed  more  reasonable,  that,  when  one  of  two  inno- 
cent persons  should  suffer,  that  he  should  be  the  person  who  put 
it  into  the  power  of  the  servant  to  do  the  injury,  by  employing 
him,  and  patting  confidence  in  him,  than  one  who  never  placed 


truity  it  Ug  gmanl  dmacter,  and  wiiile  thus  in  the  oompaay^  emplojr,  and  after 
he  iMd  been  long  m  their  eenriee)  they  employed  a  oertain  engineer  to  run  a  paa- 
aenger  train  of  oars  on  their  road,  who  knew  the  character  and  employment  of  the 
switchman.  In  a  suit  in  &yor  of  the  engineer  against  the  company,  for  dunages 
caaaed  by  the  careleesnesB  of  t!he  switchman  in  tending  the  switches,  it  was  held 
that,  they  were  not  liable. 

The  court  plaoed  the  case  upon  the  ground  that,  having  used  d«e  difigenoe  in  the 
selection  of  their  servant^  and  Aimiahed  him  with  suitable  means  for  performing 
the  services  for  which  he  was  employed,  the  company  would  not  be  liable  for  an 
iojary  received  by  a  fellow-servant,  while  bo(2i  are  employed  in  the  service  of  the 
company  in  their  respeettve  places. 

This  doctrine  is  sustained  by  Sherman  «.  B.  ft  S.  haSkroni  Oo^  15  Barb^  674; 
Walker  v.  Boiling,  22  Ala.,  294;  Cook  9.  Parfaam,  24  Ala^  21.  In  aU  these  cases, 
several  courts  decline  to  put  the  case  upon  the  ground  of  reapondeat  wperior^  and 
Negative  the  idea  of  an  iAiplied  voutract  on  the  part  of  the  master  to  indemniff . 
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any  oonfidenoe  in  Um ;  and  that  a  man,  at  his  p^  empbys  a 
servant  that  shall  do  his  business  in  such  a  manner  as  not  to 
injure  another ;  and  that  the  reason  is  as  strong,  that  a  mtfter 
should  run  the  risk  of  the  unruly  passions  of  his  servant^  irhik 
performing  his  business,  as  that  he  should  risk  his  want  of  care. 
It  was  never  contended,  that  a  master  was  answerable  for  all 
the  torts  of  his  servant    Those  which  he  committed,  when  he 
had  left  his  master's  service,  he  alone  was  answerable  for.   This 
subject  may  be  illustrated  by  the  following  cases:  A,  the  ser- 
vant of  B,  is  employed  by  him  to  drive  his  wagon.    A,  whilst 
driving  his  wagon,  leaves  it  in  the  road,  and  commitB  a  battery 
upon  C.    B  would  not  be  liable.    But  if  A  had  continued  driv- 
ing the  wagon,  and  drove  it  with  violence  over  G,  with  desgn 
to  injure  C,  B  would  have  been  liable.    In  the  first  pkoe,  A  had 
abandoned  his  master's  business :  in  the  latter  case,  he  was  in 
the  immediate  pursuit  of  it,  though  done  in  such  a  manner  as  to 
injure  another  person :  or,  in  other  words,  in  the  first  case,  he 
was  not  driving  his  master's  wagon,  which  he  was  employed  to 
do ;  in  the  last,  he  was.    By  some  late  decisions,  the  master 
r*^01  ^^^^^  ^^^  ^  liable  in  the  latter  *  case.    It  seems  the 
^  court  did  not  intend  to  impeach  the  principle  before  laid 

down,  that  the  master  was  liable  for  the  injuries  committed  in 
the  immediate  pursuit  of  his  master's  business ;  but  that  driyiog 
the  wagon  by  A  over  0,  would  be,  by  them,  considered  aban- 
doning  his  master's  service.  Why  may  it  not  be  said,  with  equal 
propriety,  that  if  an  undersheriff  should  commit  a  tort  in  the 
execution  of  his  office,  that  the  sheriff  ought  not  to  be  liable; 
and  it  was  an  abandonment  of  his  master's  service,  the  moment 
that  he  committed  a  tort ;  and  yet  there  is  no  point  better  settled, 
than  that  the  sheriff  is  liable  in  such  case ;  and  I  can  see  no  dif- 
ference, in  point  of  principle,  betwixt  this  case  and  the  one  above 
stated.  Indeed,  I  can  see  no  more  reason  why  the  master  shoald 
be  liable  for  damages  occasioned  by  the  negligence  of  his  servant, 
than  for  his  violence  whilst  pursuing  his  business.  It  was  tme, 
that,  in  some  cases,  when  injury,  by  neglect,  arises  in  the  course 
of  business,  in  which  the  master  is  employed,  there  may  be  a  dif- 
ference ;  for,  in  such  cases,  there  is  an  implied  contract,  by  the 
master  with  his  employer,  that  the  work  shall  be  skillfiilly  done. 
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If,  therefore^  the  apprentioe  of  a  blacksmith  shoald,  in  shoeing  a 
hoise,  injure  the  honse,  the  blacksmith  would  be  liable  to  the 
owner,  upon  the  implied  contract  But,  in  many  cases  of  inju- 
ries by  negligence,  there  is  no  other  implied  contract,  than  that 
general  one  with  all  mankind,  that  they  shall  not  suffer  by  the 
negligence  of  those  whom  he  employs;  and  this  general  implied 
contract  may  exist  in  case  of  torts  by  violence,  that  his  servants, 
in  pursuit  of  his  business,  shall  commit  no  tort  On  what  ground 
is  the  sheriff  liable  for  the  torts  of  the  undersheriff  7  Here  is  no 
impUed  contract  with  any  particular  person ;  and  yet  he  is  lia- 
ble. The  decision  in  1  East,  106,  is,  I  apprehend,  in  opposition 
to  all  former  received  opinions  on  this  subject  What  would  be 
the  decision,  if  the  action  *  had  been  brought  against  the  r«o^/)i 
master,  not  for  an  apprentice  having  negligently  lamed 
the  horse,  whilst  employed  in  shoeing  him ;  but,  whilst  so  em- 
ployed, for  having  willfully  drove  a  nail  into  the  horse's  hoo^ 
with  a  view  to  lame  him  ?  Might  it  not  be  said,  that  the  master 
is  not  liable  7  for  here  was  a  total  abandonment  of  his  master's 
business,  the  moment  that  the  apprentice  drove  the  nail,  with  a 
view  to  lame  the  horse,  as  much  as  where  the  servant  drove  the 
wagon,  with  a  view  to  injure  C  7  The  abandonment  of  the 
master's  business,  is  as  complete  in  one  case  at  it  is  in  the  other ; 
and  if  that  is  the  reason  of  no  liability  in  the  master,  he  can  no 
more  be  liable  in  the  one  case  than  in  the  other;  and  yet  I  be- 
lieve it  will  not  be  thought  that  the  master  is  not  liable,  when 
the  apprentice  drove  the  nail,  with  a  view  to  lame  the  horse.  I 
admit  there  is  a  difference  on  another  groimd,  viz.,  the  implied 
contract  of  the  master,  with  the  person  injured,  that  his  horse 
should  not  be  injured.  But  nothing  can  be  more  apparent,  thaa 
that  this  was  never  deemed  the  only  ground  on  which  the  mas- 
ter was  liable ;  for  if  it  had  been,  the  action  would  have  always 
been  founded  on  this  implied  contract:  whereas  it  frequently  is 
not  As  late  as  the  report  in  6  Term  Bep.,  125,  no  such  idea  as 
that  established  in  East  seems  to  have  been  conceived.  That 
was  an  action  on  the  case  against  the  master,  because  his  servant 
willfully  drove  his  carriage  against  another's,  and  broke  it  This 
action  the  court  did  not  sustain ;  and  their  reason  was,  that, 
being  an  immediate  injury,  it  ought  to  have  been  trespass.  There 
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was  no  objection  in  their  minds,  that  It  wa9  bxoagbt  nffiaA  the 
wrong  person.  No  doubt  appears  to  have  oocajHed  the  mind  of 
the  court  o&  this  ground.  Afterwards^  an  action  of  tiapass 
was  brought  against  the  master,  in  common  pleas,  for  negligentlj 
driving  the  cart  by  the  servant^  r^x>rted  in  2  BL,  442,  and  the 
r^AH  ^^^  would  not  sufltaiQ  the  action ;  and  *  the  rsasoa  wis 
^  ^  that  it  ought  to  have  been  case,  and  not  trespssa  Thoe 
was  no  intimation  firom  the  court,  nor  was  the  idea  oonodved, 
that  the  master  was  not  liable.  The  determinatLons  in  the  two 
courts,  are  perfectlj  reconcilable  with  each  other.  In  B.  B.  it 
was  case ;  and  the  &ots  were  stated  to  have  been  unS/uOy  done; 
therefore,  the  court  thought  trespass  was  the  prop»  aotioa.  In 
the  common  pleaa,  the  action  was  trespass ;  and  stated  to  have 
been  negligently  done.  The  court  was  of  ojHnion,  that  the  actkm 
ought  to  have  been  case.  Afterwards,  an  action  of  trespass  was 
brought  in  B.  B.  for  willfully  doing  these  facts ;  and  the  court 
DOW  held,  for  the  first  time,  that  no  action  could  be  maintained 
against  the  master ;  and  that  upon  the  ground  that  the  act  which 
waft  done,  was  a  willful  abandonment  of  his  master^s  business 
This  principle,  I  apprehend,  may  have  a  very  dangezoos  open- 
ation ;  for,  surely,  the  apprentice  who  drove  the  nail,  in  the  case 
put,  as  much  abandoned  his  master^s  service :  and  I  do  not  see 
that  a  resort  to  the  implied  contract  of  the  master,  will  alter  the 
case ;  for,  surely,  the  master  may  say,  with  propriety,  "  Mj  con- 
tract can  extend  no  further  than  to  injuries  done  by  ray  senrant, 
whilst  in  pursuit  of  my  business ;  and  I  am  not  answerable  for 
what  he  does,  when  he  abandons  that  business."  The  principle 
adopted  in  the  case  in  East,  shows,  that  when  a  servant  does  an 
injury  with  violence,  the  very  doing  of  it  is  an  abandonment  of 
his  master's  service.  It  is  said,  that  there  is  a  difficulty  in  fram- 
ing a  proper  action,  to  remedy  the  injury,  if  one  exists ;  for,  that 
the  injury  was  immediate;  and,  therefore,  trespass,  vi  elwnm^ 
was  the  proper  action,  if  any ;  and  that  this  action  proceeds  upon 
the  ground  of  criminality,  which  would  subject  the  master  to  a 
fine.  Oertiun  it  is,  that  the  master  is  not  liable,  erimmtiJikr.  It 
r*Hft21  ^^^^  ^^*  follow,  because  the  injury  by  *  the  servant  was 
^  an  immediate  injury,  that  the  action  against  the  master 

must  be  trespass.    It  proves,  indeed,  if  the  action  had  been 
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brought  against  the  servant,  it  must  have  been  treBpasB.  (1)  The 
same  difficulty  will  occur  in  the  case  put,  against  the  sheriff,  for 
the  torts  of  jibe  undersberijBb.  I  take  it  that  when  an  immediate 
injury,  with  force,  is  done  by  another,  for  whom  his  employer  is 


(1)  The  priudple  decided  in  >rManu8  r.  Orickett,  1  Bast's  Bep.,  106,  has  been 
adopted  in  teverai  of  the  United  States;  and,  upon  examination,  it  is  believed  that 
it  wili  not  be  found  to  militate  against  any  princiidie  of  the  oommon  law.  It  was 
early  held,  that^  in  order  to  make  the  master  lioiile  for  the  tortious  act  of  the  ser- 
Tant,  the  act  most  be  shown  to  haye  been  committed  hy  the  servant  while  in  the 
service  of  his  master,  and  no  case  of  authority  is  to  be  found  militating  against  this 
principle.  If,  therefore,  the  fact  is  established,  that  the  servant,  in  committing  the 
willful  injury,  stepped  out  of  the  service  of  the  master,  upon  what  principle  is  the 
master  to  be  held  liable?  The  question  decided  in  ITManus  v.  Crickett,  was,  at  the 
time  of  its  dedsion,  one  of  great  doubt  and  uncertainty.  The  court, — perhaps  as 
able  a  one  as  ever  sat  upon  the  king's  bench, — after  a  lengthy  discussion,  and  taking 
time  to  consider  of  their  judgment,  came  to  the  conclusion  that  the  master  was  not 
liable  in  treapasa  for  the  servantfs  willful  act  in  driving  his  master's  carriage  against 
another,  without  the  dbectlon  or  consent  of  the  master.  The  court  considered  "  that 
when  a  servant  quits  sight  of  the  object  for  which  he  is  employed,  and,  without 
having  in  view  his  master's  orders,  pursues  that  which  his  own  malice  suggests,  he 
no  longer  acts  in  pursuance  of  the  authority  given  him,  and  his  master  will  not  be 
answerable  for  sooh  act"  The  servant  was  said  to  have  gained  a  special  property 
at  the  time  in  the  carriage,  by  driving  it  against  the  plaintiff's  chaise,  without  his 
master's  assent  It  is  certain  that  this  case  was  not  intended  to  overthrow  those 
in  which  ttie  master  had  been  held  liable  for  the  mischief  arising  from  the  negligenoe 
or  unakilUblness  of  a  servant^  who  had  no  purpose  but  the  execution  of  his  master's 
orders;  for  the  court  expressly  say,  ^*that  the  form  of  those  actions  shows  that 
this  actkm  of  trespass  cannot  be  sustained;  for  if  it  can  be  supported,  it  must  be 
upon  the  ground  that  in  trespass  all  are  principals;  but  the  form  of  these  actioDS 
shows  that  where  the  servant  i^  in  point  of  law,  a  trespasser,  the  master  is  not 
chaigeable  as  such,  though  liable  to  make  a  compensation  for  the  damage  conse- 
quential from  his  employing  an  unakiUAil  or  negligent  servant 

It  Is  believed  that  the  distinction  in  this  case  was  more  as  to  the  form  of  action 
than  the  master's  liability,  for  the  cases  show  that  in  those  instances  where  tres- 
psas  would  lie  against  the  servant,  even  when  acting  strictly  hi  the  employ  of  his 
master,  case  alone  will  lie  against  the  master.  The  case  in  the  1st  of  East  has  since 
received  the  sanction  of  the  supreme  court  of  Massachusetts,  in  Foster  v.  Essex 
Bank,  It  Mass..  610,  and  of  New  Tork  in  Wright  v.  Wilcox,  19  Wend.,  343,  on  the 
gromid  that  there  was  no  authority  from  the  master,  express  or  implied ;  and  that 
the  servant  in  that  act,  was  not  in  the  employment  of  his  master.  In  Chandler  v, 
BoQghton,  1  Orompton  and  Meeson,  29,  it  was  determined,  that  when  the  master  was 
fitting  by  the  side  of  the  servant  who  drives,  and  the  horse  hijures  the  chaise  of 
Mother,  trespass  lies  against  the  master,  as  being  his  act  See,  also,  Bradley  « 
Giles,  1  Moody  and  Robinson,  494;  Lyons  r.  Martin,  8  AdoL  and  ElUs,  612. 
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liable,  the  actaon  is  trespass  on  the  case ;  and  in  perfect  anal(^ 
is  this  case  with  that  when  a  man  keeps  a  dogaocostomed  \o\ik, 
and  on  that  aooount  is  liable.  It  is  an  action  of  trespass  on  the 
case,  although  the  injury  is  with  force,  and  as  immediate  as  if 
done  by  a  man.  I  apprehend,  that  the  action  on  the  case  reported 
in  6  T.  Bep.,  125,  was  the  proper  action,  in  which  to  try  the  lia- 
bility of  the  master.  See  Cowp.,  that  the  sheriff  himself  is  li&Ue 
for  the  torts  of  the  ondersheriC  (1)  2  Bl.  B.,  832 ;  Gowp.,  406; 
Bsp.,  60S ;  2  T.  Bep.,  154;  Cro.  Eliz.,  849. 


[♦868]  •CHAPTER  IV. 

WhSTHSB    a    PoenCASTEB    IS    LIABLB    FOB    THB    FaXTLT   OF  HQ 

Depuhss.    Whbn  a  Sebyant  is  bobbed  of  his  Mjlsies^s 

PbOPEBTT,  to  whom  I>0ES  THB    BlOHT    OF  ACHON  BSL056? 
Of  THE  LlABILITT   OF  InNKBBPBBS    AlTD    Ck>KMON  CABBDEBSi 

A  POSTMASTER  is  not  liable  for  the  defaults  of  his  depntiesi 
This  is  so  decided,  as  reported  in  Ld.  Baym.,  646;  Garth.,  487; 
against  the  opinion  of  Lord  Holt.  It  was  a  decision  much  com- 
plained of  by  many  gentlemen  of  the  profession  and  the  elemen 
tary  writers.  The  opinion  of  Lord  Holt  gave  weight  to  these 
complaints.  This  point  came  before  the  court  again,  after  a  lapse 
of  many  years,  and  was  decided  as  before.  The  case  was  reported 
in  Cowp.,  754.  This  decision  has  put  this  questio  vexatasX  rest; 
and,  I  apprehend,  upon  the  soundest  principles  of  law  and  policy. 
The  postmaster's  contract  is  only  with  the  public ;  and  from  die 
public  he  receives  his  salary :  he  has  no  contract  with  iodiTiduak 
Policy  requires  that  such  should  be  the  decisions  as  they  have 
been ;  for  no  man,  if  he  were  liable  for  the  default  of  his  depu- 
ties, would  venture  to  undertake  the  employment,  so  enormous 


(1)  The  liability  of  the  Bheriib  for  the  acts  of  their  depatiee  is  regolaled  by  ftt- 
tutee  of  different  states. 
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would  be  the  responsibility.  He  is  but  an  intennediate  servant ; 
and  when  that  is  the  ease,  and  an  injury  arises  by  a  subordinate 
servant)  the  intermediate  servant  is  not  liable.  (1)  Each  person 
employed  is  liable  for  his  own  deSetult  or  misoonduot  8  Wils., 
443 ;  Esp.,  628 ;  BL  Bep.,  906.  If  the  master's  property  be 
obtained  firom  the  servant  by  fraud,  the  master  may  sue  and 
recover.  So,  too,  if  gained  by  gambling,  the  master  may  recover 
ifback  again.  If  a  servant  be  «>bbed  of  his  master's 
property,  in  the  defense  of  the  master,  the  master  or  ser-  ^  -^ 
vant  may  bring  the  action  against  the  hundred ;  not  because  the 
servant  is  answerable,  for  he  is  not,  if  he  conducted  £sdrly ;  but 
because  he  was  in  possession ;  and  this  is  sufficient  to  maintain 
an  action  against  all  persons,  except  the  master ;  and  if  the  ser- 
vant could  not  maintain  an  action  in  such  a  case,  the  property 
might  be  lost  1  Salk.^  618 ;  Cro.  Jac.,  266 ;  8  Mod.,  289 ;  4  ibid., 
308 ;  12  ibid.,  64.  When  the  servant,  who  has  had  the  goods  of 
his  master  taken  from  him,  sues  to  recover  for  this  injury,  he 
saes  on  his  own  possession,  and  states  the  goods  to  be  his  own ; 
for  this  is  strictly  true  against  all  the  world,  except  his  master. 
1  Salk.,  816 ;  Carth.,  146.  If  the  master  were  in  company  with 
the  servant  when  the  goods  were  taken  from  the  servant,  the 
servant  has  no  right  of  action ;  for,  in  that  case,  in  the  view  of 
the  law,  the  goods  are  not  considered  as  being  in  the  possession 
^-  - 

(1)  A  postmaster  is  not  liable  for  the  malfeasance  or  embezzlement  of  hia  derkB 
or  deputies;  and  it  seems  that  he  is  not  even  liable  for  their  negligence.  He  is  a 
public  oflOoer  or  agent  of  the  government;  and,  as  such,  the  rule  of  napondoiU 
tuperior  does  not  ai^j.  Wiggins  9.  Hathaway,  6  Barb.,  632. 

It  is  said,  in  Dunlap  v.  Monroe,  8  Cranch,  242;  2  Gond.  Bep.,  484;  that  the  dis- 
tinction between  the  relation  of  postmaster  to  his  sworn  assistant  has  long  been 
settled:  he  is  only  liable  for  the  default  or  neglect  of  the  assistant  when  he  can  be 
liable  in  an  action  upon  the  case  itself,  charging  him  with  neglect  in  superintending 
the  discharge  of  their  duties  in  his  office.  The  language  of  the  court,  in  3  Wils., 
451, 454^  is,  "that  the  deputy  postmasters  are  subsisting  substantial  officers,  and 
answerable  for  their  own  misfeasances  and  nonfeasances."  They  have  origmai 
offices  under  the  Postmaster-GeneraL  This  distmction  was  made  in  the  case  of 
Adrit  9.  Brady,  4  Hill,  639 ;  and  Bradley  v.  Case,  3  Mann.  &  Gran.,  221.  They 
held  that,  though  nominally  the  servant  of  another,  yet,  if  the  person  held  a  dis- 
tinct office,  he  would  be  liable  for  negligence  in  his  office,  the  same  as  though  he 
vere  a  principal  to  all  intents. 
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of  the  seiranti  bat  of  die  master.  1  Hawk.,  148.  Itisitotneees- 
sarj,  in  order  to  entitle  liie  master  to  an  action,  that  the  maateT's 
property  should  be  taken  by  trespass  from  the  servant:  he  will 
be  entitled  to  an  action,  if  obtained  from  his  servant  by  fraud.  (1) 
Innkeepers,  and  oommon  carriers^  aie  liable  tcft  tbe  ndBoos- 
dact  of  their  servants,  when  oihere  are  not  If  the  servantB  of 
an  innkeeper  should  steal  the  goods  of  his  gnest^  ihe  master  is 
liable ;  and  the  case  is  the  same,  if  the  servants  of  the  common 
carrier  embezzle  the  goods  that  are  introsted  to  their  mast^. 
This  is  a  doctrine  founded  in  policy ;  for,  in  these  caseB,  goesta; 
and  those  who  employ  oommon  carriers,  axe  under  the  Dfieesaitj 
of  trusting  them  with  their  property,  widiout  reposing  any  spe- 
cial oonftd^ice  in  them ;  for  they  are  generally  strangers  to  them ; 
and  the  nature  of  the  business  of  innkeepers  and  common  cfi^ 
rito^-i  ners,  is  such,  as  gives  them  *  great  opportunity  for  col- 
lusion with  their  servants,  in  robbing  their  employeia. 
To  prevent  this  mischief)  they  are  made  liable  for  the  firalt  of 
their  servants ;  and,  in  such  cases,  when  the  master  of  other  ser- 
vaniB  would  not  be  liable.  I  Bl.,  480,  860 ;  Byer,  266.  If  the 
servant  of  an  innkeeper  be  guilty  of  misconduct,  by  the  inn- 
keeper's direction,  it  is  said,  that  the  servant  is  not  liabla(2)  Sndi 
a  decision  is  opposed  to  every  principle  of  morality  and  law:  it 
would  be  subversive  of  every  salutary  regulation  in  societj,  to 
admit  the  idea,  that  those  who  are  employed  by  others,  may  com- 
mit  injuries  with  impunity.  Such  servant  is  not  only  liable,  dv- 
{liter ^  for  such  conduct ;  hxxicriiminaliier^  also.  1  Bol.,  95 ;  2  Bor^ 
695.  On  the  same  ground  may  be  placed  the  case  in  which  it 
was  determined,  that  an  attorney,  who  brought  forward  and 


(1)  Bac.  Abr^  tit  Ddbb,  a 

(2)  2  Kent's  Com.,  593 ;  Gayle^  oasee,  8  Go,  32 ;  Cross  9.  Andrews,  Gro.  ESl, 
622;  Ridhmond  v.  Smith,  8  Bam.  and  Cress.,  9.  In  this  latter  case,  the  ooortreiBtf^ 
that  the  Eability  of  an  innkeeper  yerj  doeely  reaembles  that  of  a  carrier.  He  ii, 
prima  facie,  liable  for  any  loss  not  occasioned  by  the  act  of  God,  or  the  Ung*!  eoe- 
mies ;  although  he  may  be  exonerated  where  the  gnest  chooses  to  have  tbe  goods 
under  his  own  care.  It  is  upon  the  ground  that  innkeepers  are  bound  to  proridB 
careful  and  honest  aervanta,  that  the  necessity  of  showing  negligence  in  the  iso- 
keeper  himself  is  dispensed  with.  2  Kent* s  Oom.,  694.  The  oommon  carrier  is 
equally  liable  for  the  acts  of  his  servants  as  for  his  own,  and  is  answerable  for  ^ 
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patronised  a  suit  on  a  forged  bond,  knowing  it  to  be  forged,  was 
not  liable;  In  that  case,  the  coart  obaeryed,  that  it  was  only  in 
the  way  of  his  calling;.  This  decision  is  opposed  to  erery  legal 
principle,  and  Highly  dishonorable  to  a  profession,  in  which  it  is 
of  public  importance  that  the  greatest  confidence  should  be  placed. 
A  servant  is  not  justified  in  doing  any  other  act,  by  the  command 
of  his  master,  than  a  lawful  act  1  Wils.,  828 ;  3  Bur.,  568 ;  Esp., 


alightest  neglect,  either  in  himself  or  his  serrBnts.  Cayenaugh  9.  Such,  1  Price's 
Excheq.  Bep.,  328 ;  Ellis  v.  Tamer,  8  Term  Rep.,  63t ;  Aston  9.  Haven,  2  Esp.  N. 
P.  Bem  533 ;  Stokes  v.  Saltonstall,  13  Peters'  IT.  S«  Bep.,  181. 

Personal  notice  to  a  guest  at  an  inn,  that  a  safe  is  provided  for  keeping  money; 
jewels,  fto,  and  that  the  innkeeper  will  not  be  liable  for  their  loss,  unless  given  to 
him  for  deposit  therein,  is  equivalent  to  the  posting  in  the  guests*  room  of  a  written 
or  printed  notice  under  the  statute.  (Laws  of  1855,  p.  421.)  And,  independent  of 
the  stfetnte,  tJie  leaving  bj  the  guest  of  $2,000  in  gold  coin  in  his  trunk  in  a  room, 
with  no  person  therein  in  a  hotel  In  the  city  of  New  York,  after  such  actual  notice^ 
is  such  negligenoe  as  to  discharge  the  innkeeper  from  any  liability.  Purvis  v.  Cole- 
man and  Stetson,  21  N.  Y.  (7  Smith),  111.  In  this  case  all  the  justices  concurred 
that  the  plaintiff's  negligence  discharged  the  defendants  independent  of  the  statute ; 
but  OoMBiooi^  Gh.  J.,  and  Clbsk  and  Wbllbb,  Ja.,  did  not  agree  that  a  verbal  notkw 
oould  be  substituted  for  the  posting  of  a  written  or  •printed  one  as  required  hy  the 
statute.  Purchasing  liquor  at  an  inn  is  sufficient  to  substitute  the  purchaser  a  guest 
And  where  a  person  went  to  an  inn  and  treated  his  friends,  and  then  went  away 
leaving  his  overcoat,  which  was  taken  awaj,  the  innkeeper  was  held  luible. 
McDouaid  v.  Bdgerton^  5  Barb.,  560;  Bennett  v.  Mellor,  5  Term  R.,  278.  To  make 
a&  innkeeper  liable,  it  is  not  necessary  that  the  goods  be  delivered  into  his  special 
keeping,  nor  to  prove  negligence.  Glute  v.  Wiggins,  14  John.,  176,  s^  suprok  If  the 
guQBt  leave  his  wagon  and  goods  in  an  nnindosed  shed  near  the  inn,  being  the  plaoe 
dflsignsted  by  the  servant  of  the  innkeeper,  the  latter  is  responsible  for  their  safety. 
Piper  V,  Ifaony,  21  Wend.,  282.  But  an  innkeeper  is  not  liable  in  his  oharacter  as 
SDoh,  if  sheep  be  put  to  pasture  under  the  directum  of  the  guest,  and  they  an* 
iiyured  by  eating  poisonous  plaatsi  unless  the  innkeeper  be  chargeable  with  negtt* 
gsnoe  or  want  of  care  in  the  premises.  He  is  not  acting^  in  suoh  case,  in  the  cha- 
racter of  innkeeper,  to  which  the  strict  rules  of  law  are  applicable.  Hawley  v.  Smith, 
25  Wend.,  642,  and  cases.  If  a  guest's  trunk  be  lost  or  broken  open,  he  is  compe- 
tent, in  his  action  against  the  innkeeper,  to  prove  the  contents  and  value,  in  respect 
only  to  the  articles  which  may  be  considered  as  his  personal  baggage,  including  a 
i^easonable  sum  for  traveling  expenses.  Taylor  v.  Monnot,  4  Duer  (N.  Y.  Superior 
Court),  116.  Where,  as  accessory  to  his  business,  an  innkeeper  is  in  the  habit  of 
reoeiving  small  packages  for  his  guests,  he  is  liable  for  them  as  innkeeper,  and 
where  Uie  package  contains  goods  of  a  firm,  one  of  whom  alone  is  his  guest,  all 
Ae  partners  should  bring  the  action  against  him  for  their  loss.  Needles  v.  Howard, 

I B.  B.  Smith  (N.  Y.  Superior  Court),  54. 
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580,  688.  It  has  been  determined,  in  a  case  reported  in  Bo&  and 
Pal.,  40^  that|  if  a  servant  employs  another  senrant  to  do  a 
piece  of  business,  and,  in  doing  it,  the  servant  so  employed,  it 
guilty  of  an  injuiy,  that  the  master  is  liable.  This  dedsioQ  is 
not  in  aooordanoe  with  the  opinions  of  many  gentlemen  of  the 
profession.  It  seems  to  me  that  every  case  of  this  kind  must 
depend  on  the  particular  circumstances  attending  the  case.  If 
the  master  had  given  authority  to  his  servant  to  employ  other 
servants,  in  that  case,  surely,  the  master  ought  to  be  liable;  for 
r*ftAA1  ^^  second  servant  was  as  much  his  servant  as  *  the  fiist; 
*-  and,  in  that  case,  the  intermediate  servant  would  be  lia- 

ble. (1) 

So,  too,  if  the  nature  of  the  business  be  such,  that  it  was  impos- 
sible to  be  performed  without  the  agency  of  other  persona  besides 
the  servant,  the  master  would  be  liable ;  for  it  is  fidrly  inferred, 
that^  in  such  case,  there  was  an  implied  authority  given  to  the 
servant  to  employ  them.  But  if  the  business  was  such,  that  it 
might  be  performed  by  the  servant  employed,  and  no  authority 
given  to  the  servant  to  employ  another  person,  the  master  ought 
not  to  be  liable ;  but  the  intermediate  servant  would  be:  for  the 
injury,  so  committed,  would  be  done,  not  by  his  master's  agent^ 
but  by  his  own. 

(1)  The  case  of  Bush  «.  Stoinman,  1  Bos.  and  PuL,  404,  is  theleadliig  cue  upon 
this  point  The  same  principle  was  held  in  a  later  case.  Bandleson  v,  Uvmj,  S 
Adolph.  and  Ellis,  109.  A  somewhat  singular  case,  invotving  a  principle  aoalogoai 
to  the  one  laid  down  in  the  text,  was  presented  by  the  case  of  Laogfaer  t .  Ptfritei; 
5  Bam.  and  Gress^  547.  In  tins  case,  the  question  was  whether  the  ownerof  a  (»^ 
riage  was  liable  for  an  injury  to  the  horse  of  a  third  person,  by  the  negligent  diir* 
ing  of  the  carriage^  where  the  owner  had  hired  a  pair  of  horses  of  a  stable  keeper 
to  draw  it  for  a  day,  and  the  owner  of  the  horses  had  proTided  the  drifer.  Tli» 
ooort  were  equally  divided  in  opinion. 
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•CHAPTER  V.  [*867] 

0*  TH.  Maetkb's  LtABiurr  ok  Contbacxs  mxd.  bt  th^  Seb- 

TAUT.  Of  HIB  LlABILlTT  ON  CoirTBACTS  MADS  BT  ONE  WHO 
HAS  BIEBN  HIB  SsBYANT  IN  SOMB  CaSBS,  WHBBE  THB  RELA- 
TION OF  Masteb  and  Skbyant  was  at  an  End.    Of  his 

LlABUJTT  ON  THE  SeBYANT's  WaBBANTT.  Of  THE  SeB- 
YANT^S  LlABILIIT  IN  CaBES  WHBBB  THB  SeBYANI\  WAS  CON* 
TBAGTINa  FOB  HIS  MaSTBB. 

The  master  is  liable  on  the  contract  of  his  serYant,  wheneYer  he 
has  giYen  an  express  authority  to  contract ;  and  when,  from  the 
nature  of  the  transaction,  there  appears  to  be  an  implied  authority, 
and,  in  other  cases,  where  there  has  been  no  authority,  expressed 
or  implied,  the  master  is  bound,  upon  the  ground,  it  is  said,  that 
there  has  been  an  assent  to  the  transaction  subsequent  to  the 
serYant's  contract  The  true  ground  of  his  liability  is  not  any 
subsequent  assent;  for,  whether  there  has  been  or  not,  nay,  if 
there  be  the  most  decisiYC  proof  of  dissent,  which  remoYes  all 
presumption  of  assent,  yet  the  master  may  be  liable  on  the  con- 
tract of  the  senrant,  because  the  &cts  are  such  that  justice  dictates 
that  the  master  ought  to  iulfiU  the  contract  of  his  servant ;  and 
the  law,  therefore,  raises  the  promise,  and  compels  him,  against 
his  will,  to  fulfill  the  contract  of  his  serYant  When  a  man  has 
an  express  authority  to  contract  for  another,  it  is  the  contract  of 
the  employer,  and  extends  to  all  contracts  that  are  within  the 
scope  of  his  employments.  If  A  employs  B  as  a  factor  abroad, 
or  as  a  broker  at  home,  to  manage  his  concerns,  he  is  bound  by 
all  the  contracts  *  of  B  that  are  within  the  scope  of  such  ^^^0^^^ 
business.  If  A  employs  B  to  purchase  horses  or  cattle  L  **  ^J 
for  him,  he  is  bound  by  B's  contract  for  such  horses,  &c. :  if  he 
employs  him  to  purchase  them  of  C,  D  and  E,  he  is  bound  only 
for  the  purchase  of  them,  for  this  is  the  extent  of  the  authority 
of  the  purchaser :  if  it  be  to  purchase  a  particular  horse,  A  will 
not  be  bound  if  B  purchase  any  other.  So,  too,  the  merchant 
is  bound  by  the  contract  of  his  clerk  whom  he  employs  in  his 
shop ;  and  there  is  not  any  necessity  to  show  that  there  was  any 
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express  authority ;  it  is  implied  fix>m  his  employment;  bat  he 
would  not  be  bound  by  every  contract  of  his  clerk;  it  most  be 
such  as  is  within  the  scope  of  bis  emjdoyment^  as  selling  goods, 
contrai^ting  for  produce  of  the  country,  and  the  like ;  the  price 
agreed  upon,  and  mode  of  payment ;  but  if  the  clerk  should 
contract  to  purchase  land,  the  merchant  is  not  bound,  it  not  being 
within  the  scope  of  his  employment.  This  implied  authority  is 
often  inferred  from  the  practice  of  the  master.  If  his  serrant  be 
sent  to  purchase  on  trust,  he  is  bound  by  such  contracts  as  the 
servant  makes  in  the  purchase  of  articles  on  credit  If  his  prac- 
tice be  to  send  the  money,  he  is  not  bound  by  his  servant's  con- 
tract on  credit  If  he  commonly  sends  his  servant  to  C  to 
purchase  on  credit,  but  sends  money  to  others,  he  will,  in  such 
case,  be  bound  only  by  the  contract  with  C.  If  it  be  his  practice 
to  send  his  servant  out  to  people  in  general,  to  purchase  on  credit, 
lie  will  be  bound  by  all  his  purchases  on  credit,  for  such  things 
as  it  is  usual  for  him  to  purchase ;  and  although  the  connection 
between  the  master  and  servant  is  dissolved,  yet  the  master  will 
still  be  bound  for  such  purchases,  until  their  dissolution  has  been 
notified,  or  become  a  matter  of  notoriety,  or  where  a  reasonable 
time  has  elapsed,  so  that  general  notice  is  fidrly  piesumedL  (1) 


(1)  There  aeema  to  be  a  distinction  between  the  power  of  a  eerruit  to  bind  Us 
■lABter  by  contract  and  an  agent  to  bind  Us  prinoipaL  We  have  alieady  aeea  tbic 
where  an  agent  acta  under  special  powers  he  must  strictlj  follow  them,  or  the 
principal  will  not  be  bound ;  while  one  who  is  intrusted  with  general  powers  has  aD 
those  impUed  ones  within  the  scope  of  his  sothorify.  Hie  power  of  a  serraDt  is 
onnnary  oases  is  nniet  analogous  to  HhaA  of  a  general  agent  Whenever  it  cw  be 
shown  that  the  master  has  been  in  the  habit  of  intrusting  a  particular  kiiid  of 
business  to  the  servant,  he  will  be  bound  by  the  servant's  contracts  in  relatioB  toil 
He  will  not  be  bound  unless  express  authority  is  shown,  or  facts  and  drcomstaDoes 
from  which  it  can  be  reasonably  implied.  2  Kent's  Com.,  21(9;  Ibst.,  3,  2T,  S. 
Where  the  servant  is  once  authorised  to  pledge'  his  master's  credft,  the  latter  is 
liable,  although  he  afterwards  furnish  money  to  the  servant  to  settle  the  demud, 
which  he  omits  to  do.  Bolton  t.  Hillersden,  1  Id.  Raym.,  225;  Chit.,  Jr.,  on  BQb. 
197,  198.  A  discharge  without  payment  from  an  agent,  clothed  with  friU  po«ren 
CO  settle  as  he  shall  deem  for  the  interest  of  the  piindpal,  is  binding  npoo  bink 
Middlebury  College  v,  Adm'r  of  Loomis,  1  Yt  Rep.,  189.  A  deric  In  a  country 
Store  has  power,  in  the  absence  of  his  employer,  to  receive  payment  on  deoum^iB 
left  in  his  care,  and  to  oommenoe  actions  thereon,  when,  neoesaary  for  tiieir  seeuritf, 
and  his  proceedings  legally  taken  are  binding,  on  his- employers.  Davis  t.  Vit^ 
man,  10  Vt  Rep.,  526. 
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*  Where  there  haa  been  no  such  practice  as  suffering  his  p^ioaqi 
seryant  to  buy  upon  credit';  yet,  if  he  do  so  buy,  and  the  '■  ■' 
artides  so  bought  came  to  the  use  of  the  master,  the  master  will 
be  bound  to  pay  for  them^  Here  justice  reqtiires  that  he  should, 
and  the  law  raises  tl  e  promise,  upon  the  ground  that  it  is  his 
doty  so  to  do.  I  knd^  it  is  said,  that  hid  liability  in  this  case  is 
founded  on  his  subsequent  assent  It  may  be  this  state  of  things 
furnishes  evidence  whence  a  subsequent  assent  miiy  be  presumed, 
yet  if  this  presumption  of  assent  were  removed  out  of  the  way, 
by  the  most  positive  declaration  of  the  master  that  he  would 
Qever  pay  for  them,  yet  if  he  used  them,  and  availed  himself  of 
the  benefit  of  them,  he  would  be  obliged  to  p&y  for  them ;  for  it 
remains  as  equitable  thatt  he  should  pay  for  them  as  if  he  had 
never  declared  that  he  would  not^  and  as  much  his  duty.  It  is 
not,  therefore,  his  assent  on  which  the  plaintifTs  right  of  recovery 
rests,  but  because  it  is  a  duty  incumbent  on  him,  which  the  law 
will  enforce.  The  case  is  the  same  as  if  A  be  present  with  B,. 
when  B  sells  A's  property  to  C:  0  will  hold  that  property,  not. 
on  any  presumed  assent  of  A,  but  becaiuse  it  would  be  unrea- 
sonable if  C  oould  not  bold  the  property'  so  sold,  since  A  did. 
not  inform  him  that  the  property  was  his  at  the  time  of  the  sale. 
See  authorities,  Ld.  Baym.,  224;  1  Bl.,  430;  1  Pow.,  731;  8 
Salt,  234';  1  Show.,  105;  Chitty,  26;  3  Term  Eep.,  757,  760;. 
10  Mod.,  101,109;  Peake's  Sep.,  42,  154;  9  Mod.,  347. 

When  a  servant  acts  by  virtue  of  a  general  authority,  and,, 
within  the  scope  of  his  employment,  sells  property,  and  war- 
rants the  goodness  of  it,  the  master  is  bound  by  the  warranty, 
although  he  laid  the  servant  under  restrictions  not  to  warrant, 
unless  those  restrictions  were  made  public  But  if  a  servant  be 
especially  authorized  to  seU  a  particular  article,  and  be  restrained 
by  his  master  from  making  a  *  warratity,  and  the  servant  p^in,*^, 
Bhould  warrant,  the  master  is  not  bound,  and  the  purcha-  ^  •' 
Ber  buys  at  his  "peril :  but  in  a  case  of  special  authority  to  sell,, 
tbe  master  is  oound  by  the  warranty  of  his  servant,  unless  the 
servant  is  particularly  restrained.  7  Bep.,  177;  1  Esp.  Bep., 
Ill :  10  Mod.,  109 ;  Oro.  Jac,  469.  (1) 

(I)  If  a  person  keeping  a  livery-stable,  and  having  a  horse  to  sell,  direct  his 
Mrrant  not  to  warrant  him,  still  the  master  would  be  liable  on  the  warrantv,. 
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Whenever  a  servant  is  authorized  to  sell  an  article  wliidi  u 
defective  and  unsound ;  the  master,  knowing  this,  is  liable  &r 
the  act  of  the  servant  I  lay  down  this  broad  proposition  as  law, 
notwithstanding  I  know  that  some  authorities  seem  to  militate 
against  such  a  proposition.  It  is  founded  on  the  immutable  prin- 
ciples of  justice ;  and  if  the  master  had  sold  such  articles  himself, 
without  disclosing  the  defect,  he  would  have  been  liable.  Agree- 
able to  the  maxim,  sapprtssio  t^lays  a  foundation  equally  stroog 
to  render  the  seller  liable,  as  suggestio  falsL  It  can  be  no  excuse 
for  him  to  commit  a  fraud,  through  the  medium  of  a  servant  It 
is  said,  that  if  a  master  sends  his  servant  to  a  fiur,  with  an  im- 
sound  horse  to  sell,  that  he  is  not  liable  to  the  purchaser,  onleaB 
the  servant  was  directed  to  sell  to  a  particular  person.  I  con- 
ceive such  a  rule  to  be  opposed  to  the  fimdamental  principles  of 
law.  The  servant^  when  acting  for  his  master  in  conformity  to 
bis  authority,  is  not  liable,  unless  he  renders  himself  liable  by  a 
special  contract ;  but  if  he  subscribe  his  name  in  behalf  of  the 
imaster,  when  he  has  no  authority  so  to  do^  it  is  a  subscription  by 
himself,  and  he  is  bound  by  the  contract  as  effectually  as  if  he  had 
not  inserted  the  words  "  in  behalf  of^**  &c,  whieh  he  had  no 
authority  to  insert  If  he  had  signed  his  master^  name  only, 
without  authority  to  do  so,  it  would  be  difficult  to  subject  him 
on  an  instrument  signed  in  the  name  of  another;  but  it  would  be 
fraud  for  which  he  would  be  liable.  2  BoL  Bep.,  270 ;  3  Bar., 

r*a701  ^^^ '  ^  ^^'  ^^^'  *  ^  ^^*  ^^  ^^^'  ^^^'    The  statute  of 
this  state  has  introduced  a  new  rule ;  it  renders  the  par- 

becauBe  the  seirant  was  acting  within  the  general  aoope  of  his  aathoritf,  lod  tbe 
.public  cannot  be  suppoeed  to  be  cognizant  of  any  private  conversation  between  tbe 
master  and  servant  But  if  the  owner  of  a  horse,  not  being  a  dealer,  were  to  vf^ 
a  stranger  to  a  fair,  with  express  directions  not  to  wsrrant'Che  horse,  and  Ae  stits* 
ger  acted  contrary  to  his  orders,  the  purchaser  could  only  have  reooarse  to  the 
jperson  who  actually  sold  the  horse,  and  the  owner  would  ^ot  be  liable  od  t^^  J 
warranty,  because  the  servant  was  not  acting  within  the  scope  of  his  aatbontj- 
Chit  on  Gon^  216;  East  India  Company  v.  Hensley,  1  Esp.  Rep^  111;  15  East, 
407.  A  servant,  sent  to  deliver  a  horse  previou^  sold,  has  no  anthoritf  to  W" 
rant- Woodin  V.  Barford,  3  C.  &  IL,  391.  And  if  a  servant,  with  orders  to  ttke  • 
horse  with  a  warranty,  previously  purchased  by  a  master,  take  him  withM  tbtf* 
is  no  bindhig  deUvery  to  the  master.  Jordan  .«.  NorCbn,  4  Mee.  &  Wela,  1^^  ^ 
has  been  held  that  a  power  to  sell  implies  a  power  to  warrant  Skinner  v.  ^^i^ 
^OTteTf  306  i  Gaines  v.  McKinley,  1  Ala.  fiep^  446. 
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ent  and  master  liable  to  fiilfill  all  contracts  made  by  their  ser- 
yants,  while  under  their  care  and  government,  although  these 
contracts  were  made  in  the  name  of  the  child  or  servant  and  on 
account  of  their  own  business,  provided  the  parent  or  master 
permitted  the  child  or  servant  so  to  contract  By  servants  under 
the  care  of  a  master,  I  presume  no  others  are  meant  but  appren- 
ticea  C!ontracts  by  persons  living  as  servants  under  age,  though 
not  bound  by  indenture,  probably  fall  within  this  statute.  S.  C. 
of  Errors,  June,  1800;  Statute,  437. 


♦  CHAPTER  VI.  [*872] 

Ov  THB.  Mastbb  and  Sbbvant,  both  being  uabls  fob  thx  n^jv* 

Bias  OOIOOTTED  BY  THE  SeBYANT  PEBSONAIXY — ASD  THB  CaSB 

OF  Pbbsons  suffebino  by  the  Negligence  of  the  Sebyant. 
Of  the  Sebyant's  Liability  to  his  Masteb. 

The  servant,  together  with  the  master,  is  liable  to  the  person 
injured,  by  a  wrongful  act,  committed  by  him  and  his  master,  or 
by  his  master's  command.  If  the  servant,  in  performance  of  his 
master's  business,  willfoUy  commit  an  injury,  both  master  and 
seivant  are  liable;  unless  the  late  decisions  in  England  should 
be  considered  as  well  founded.  So,  too,  when  an  injury  is  sus- 
tained by  the  negligence,  ignorance,  or  want  of  skill  in  the  ser- 
vant, both  master  and  servant  are  liable ;  unless  this  negligence, 
&c,  amount  to  a  violation  of  a  contract  betwixt  the  master  and 
servant,  and  the  person  injured.  6  Term  Bep.,  411 ;  Stra.,  108 ; 
1  Wils.,  228.  In  the  case  of  the  apprentice  of  the  tailor,  who 
injures  a  garment  by  undertaking  to  cut  it  out,  this  is  a  violation 
of  an  implied  contract  by  the  master ;  and  the  apprentice  would 
not  be  liable,  though  the  master  would  be.  Cowp.,  406 ;  1  Bl., 
431.  (1) 

(1)  See  note  to  page  362  (marg.);  Sly  v.  Edgeley,  6  Bsp.  N.  P.  Gaa^  6 ;  Wright  9. 
Wilooix,  19  Wend.,  346,    One  principle  laid  down  in  the  text  may  well  be  doubled ; 
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An  (^oer,  employed  by  a  pablic  body,  to  collect  taxes,  ot 
rates,  or  customs,  or  duties,  iux,  leceiyes  money  so  odilecsbed, 
more  than  he  ought,  by  mistak^i  ,and  pays  the  money  U>  his 
employer :  he  is  not  liafAt  in  an  irhiAUaku  anumfsit;  bat  if  he 
had  it  in  his  possession,  he  ^ould  have  been  liable.  Gowp^  182; 
1  Mod.,  209. 

The  servant  is  always  liable  to  his  master,  for  a  viokdonof 
r*S781  ^^  ^^^'  whereby  the  master  is  injured.  (1)  A  servuU 
"^  *  by  law,  is  bound  to  perform  the  businesa  of  his  msB- 
ter,  with  diligence  and  fidelity ;  and  i^  through  a  defect  of  these, 
his  master  is  injured,  he  is  liable  to  his  master;  but  never  for 
want  of  skill,  or  strength.  Disobedience  of  orders  lays  no  foun- 
dation for  an  action  by  the  master,  unless  followed  with  real 
injury.  Impudent,  impertinent  language  is  no  foundation  for 
an  action.  10  Mod.,  109 ;  2  Wils.,  226.- 

This  doctrine  may  be  exemplified  in  the  case  of  the  attorney, 
who  manages  his  client's  cause  with  diligence;  but  throTigh 
ignorance,  does  his  client  an  essential  injury.  No  action  can  be 
maintained  against  him,  by  his  client;  but  if  he  had  left  bis 
client's  cause,  when  called  for,  and  amused  himself  with  hoAtiDg, 
or  fishing,  instead  of  attending  his  business  \A  court,  and  his 
client's  cause  had  suflfoted  on  this  aoeount,  he  would  have  been 
liable.  8  Bur.,  864. 

Again,,  a  servant  employed  in  transporting  his  master's  goods, 
is  robbed ;  if  this  robbery  could  not  be  guarded  against,  by  any 
ordinary  prudence,  the  master  has  no  action  against  the  servant: 

that  is,  if  the  aenruit)  in^tho  performaaoe  of  his  master's  busizieaa,  wtBfiikfi  oommits 
an  ii^QTy,  both  master  and  serrant  are  liable.  The  doctrine  of  IfManos  v.  Cridea 
1  East,  lOa,  is  directly  oppeeed  to  this^  and  that  caaeiias  since  been  reoognind  u 
aathority  by  the  courts  of  New.  York  a^d  IdMsachosetta.  Foster  v.  Essex  Bank,  n 
Mass.  R.,  508 ;  Wright  v.  W^QCff,  ,ab  supra. 

Master  and  servant  are  not  jointly  liable  on  the  ease  for  an  injury,  ocoasioiied  bj 
negligence  of  the  servant,  while  driving  the  bonefr  and  carriage  of  his  master  in 
hia  absence.  Parsons  v.  WhicheU,  6  Oash^  &9a, 

(I)  A  servant  using  his  master's  property,,  i^'the^petfonnaiioe  of  his  diitf,  id  i 
reasonable  manner,  and  with  common  prudence,  is  not  liable  for  any  iigoiy  bip- 
pening  to  it  while  in  his  use,  although,  he  may  not  be  able  to  show  any  special 
direction  from  his  master  to  use  it  at  that  partioular.  time.  HathawiOT  ^  Smitb,  2 
Tyi  Sep.,  348. 
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bat,  if  the  servant  had  ezpoeed  these  articles  in  an  unsafe  place^ 
and  they  were  stolen,  there  would  have  been  a  want  of  fidelity. 
Z  Bur.,  564 ;  10  Mod.,  109.  So,  where  the  master  has  suffered 
injuiy,  by  the  misoonda^t  of  the  %drrant  to  others,  by  being 
obliged  to  answer-in  damages  for  such  misconduct^  provided  the 
master  was  n6t  tn  s6me  way  accessoiy  toit ;  as,  if  the  master 
be  sued  on  account  of  his  -serViant's  having  beat  his  neighbor's 
cattle  uHl^easonably ;  if  this  Were  done'by  his  master^s  command, 
the  master  can  have  no  action.  2  Stra.,  1083 ;  8  T.  Bep.,  186. 
Bat  if  this  were  done  in  the  pursuit  of  his  master's  business, 
thoogh  against  ihe  will  of  the  master,  the  master  would  be  com- 
pelled to  pay  damagc^s,  and  the  servant  would  be  liable  to  the 
master.  (1) 


(1)  So  in  the  caae  of  principal  and  agent  The  agent  is  at  all  times  liable  tobe 
called  to  aooount  for  the  manner  in  which  he  has  transacted  his  prindpal's  business, 
&oiig^  be  Is  not  liable  for  not  accounting  tmtil  demand.  JBally  v.  Gopps,  I  AhL  Sep., 
131.  A  demand  on  an  agent  fdr  in  aioiooiiknt  of  the  |>roceed8  of  goods  sold  by  hikn, 
should  be  made  at  his  residenee^  and  sufficient  opportunity,  given  him  for  paymeni 
Hall  9.  Pecks^  10  Yt  Bep.,  474.  But  no  demand  is  necessary  where  the  agent 
denies  his  agency.  Tillotson  v.  ITQiiUis,  11  Tt  Bep.,  47^. 
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[•874]  •  CHAPTER  VIL 

Of  the  MAanes's  Right  to  Chastisb  his  Skbyaht.  Of  thi 
Mastbb's  Right  of  AcnoK  fob  Esticeng  awat  hib  ServibTi 
OB  Taking  hdc  bt  Fobgb.    Of  his  aciioh  fob  Bbaiin6  hb 

SbBYAUT,  PBB    quod    SKKVITIUM    AMIBTT.      Of  THB  MASTER'S 

Right  of  AcnoK  against  thb  Sbbyant  whbn  hb  has  bid 
Entickd  awat.    Of  thb  Mabtbb*s  Action  ok  thk  Cote- 

NANTB    IN  AN    InDBNTUBBi  OB    FOB    THB   PkNALTT,  WHET  A 
PbNALTT    IS    ANNBZBD.      Of    THB    RiGHT    OF    HaSISB   ASD 

Sbbyant  to  Jusuft  a  Battebt  in  Dbfbhbb  of  Eacb 
Othbb. 

The  master  has  a  right  to  giYe  moderate  corporal  correction  to 
his  serYant  for  disobedience  to  his  lawfid  commands,  negligenoe 
in  his  business,  or  for  insolent  behaYior.  This,  howeYer,  is  oos- 
fined  to  apprentices  and  menial  senrants,  who  are  members  of 
his  fsmiilj ;  and  not,  indeed,  to  all  such,  if  of  full  age,  as  liired 
men  of  full  age ;  but  only  while  the  master  stands  in  bcoprntt- 
tu,  then  such  authority  may  be  exercised :  he  has  fail  autboiitj 
OYcr  all  slaYCS,  apprentices,  and  others  liYing  with  him,  who  are 
subject  to  the  control  of  a  parent  or  guardian.  If  other  servants 
be  thus  corrected,  they  may  leaYC  the  master's  seirice.  It  is  said 
the  master's  wife  cannot  correct  a  serYant :  this,  I  apprehend,  is 
to  be  understood  with  some  qualifications.  If  the  person  who 
Uycs  with  another  in  character  of  a  serYant  to  him,  is  of  tender 
years,  the  principal  care  of  such  senrant  is  commonly  devolved 
on  the  wife:  the  chastisement  of  such  person  belongs  to  berin 
a  special  manner ;  without  such  power  she  could  ncYer  dischaige 
rMtTtn  the  duties  incumbent* on  her  in  educating  the  child.  1 
•■  ■■  Sid.,  125;  Or.  Car.,  197;  1  Vent,  70;  8  Mod.,  120;  S 
Bur.,  666 ;  1  Bl.,  428.  This  right  of  correction  is  personal,  and 
cannot  be  delegated  to  any  one.  (1)    A  schoolmaster,  in  bis  own 

(1)  The  early  aathorities  deaiiy  sastain  the  principle  of  tiie  text,  tfaattba  ntf^ 
may  moderately  coneot  his  servant  for  negligence  or  misbehayior.  1  BL  Cool,  41S; 
1  Hawk.  P.  0.,  b.  1,  ch.  89,  sea  6.    But  this  power  does  not  grow  oat  of  tfa«  ooo- 
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right,  and  not  bj  delegation,  possesses  this  power.  9  Co.,  76 ;  1 
Ld.  Baym.,  810;  Str&,  953;  Cro.  Jac.,  630.  A  master  cannot 
justiiy  a  wounding  of  the  servant  This  term,  as  used  in  our 
books,  must,  I  think,  be  such  a  wounding  as  furnishes  evidence 
that  the  master  acted  moHo  antrno^  which  will  subject  him  to 
damages;  for  some  wounding,  according  to  the  common  accepta- 
tion of  the  word,  might  arise  £rom  very  reasonable  correction : 
and  although,  in  pleading,  it  will  be  difficult  to  spread  upon 
record  the  nature  of  the  wounding,  the  master,  if  sued,  must 
plead  not  guilty.  Yet,  I  apprehend,  the  jury  are  not  warranted 
to  find  him  guilty  for  any  the  least  wounding,  provided  they  find 
the  correction  to  have  been  given  with  a  right  temper  of  heart 
It  must  be  so  disproportioned  to  the  offense  as  to  furnish  evidence 
of  the  mollis  animus.  8  Mod.,  120,  218,  880 ;  1  Sid.,  177 ;  9  Ckx 
Litt,  76 ;  Cro.  Jac.,  866 ;  Ld.  Baym.,  860.  A  master,  in  chas- 
tising a  servant,  kills  him ;  yet  the  case  may  be  so  circumstanced 
that  it  would  be  excusable  homicide ;  he  might  have  chastised  in 
great  moderation,  without  passion,  and  with  a  proper  instrument ; 
yet,  by  means  of  some  unforeseen  accident,  which  no  human 
prudence  could  guard  against,  death  might  ensue,  in  consequence 
of  the  chastisement  The  master  might  be  guilty  of  involuntary 
manslaughter,  under  the  influence  of  an  unjustifiable  passion, 
provoked  by  the  behavior  of  the  servant;  he  may  have  pro- 
ceeded to  such  lengths  in  his  chastisement  as  to  have  occasioned 
his  death  without  any  premeditated  motive.  The  master  might 
be  guilty  of  murder,  where  death  ensued  in  consequence  of  chas- 
tisement; the  circumstances  attending  the  case  might  be  such 
that  they  would  furnish  *  conclusive  evidence  of  an  unso-  p^jo,^/.-. 
cial  heart,  a  temper  of  heart  totally  regardless  of  others,  ^  ^ 
fatally  bent  on  mischief:  this  may  be  collected,  firequently,  from 
the  nature  of  the  offense  punished,  the  length  and  manner  of  the 
punishment,  and  the  weapons  used,  &c.  Bol.,  66 ;  1  Hawk.,  111. 


tract  of  hiring,  and  its  lawftilness  has  been  denied  by  a  writer  of  eminent  authority, 
as  not  being  consonant  with  the  spirit  and  genius  of  the  contract  Taylor^s  Ele- 
ments of  the^Giyil  Law,  p.  413.  In  Pennsylvania  this  right  is  expressly  denied. 
Oommonweaith  9.  Balid,  1  Aslun.  Rep.,  267 ;  and  the  better  opinion  now  is  that  it 
csonot  be  extended  beyond  apprentices  and  menial  seryants  under  age.  2  Kent's 
OonL,26L 
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Whenever  a  seiraiit  is  enticed  from  his  mastei'B  servioe,  U9 
master  is  entitled  to  his  action  of  trespass  on  ^e  ease,  wiibajMr 
quooL  If  a  servant  be  taken  away  fixMn  his  servioQ,  his  remedy 
is  trespass  vietarrme^  with  a  per  quoi.  If  he  go  away  froQihis 
master's  service,  and  be  retained  by  another  who  knows  the  fact 
of  his  having  .left  his  master's  service,  saoh  person,  so  letaining, 
is  liable  to  the  master  in  ui  aoti(m  on  the  case.  Ld.  Baym.,  1116; 
Salk.,88;  Ck>wp.,56;  8Salk.,891;  2Ea^,8,18;  Esp^  616.(1) 

The  forcible  taking  away  of  a  servant  is  also. an  offense  pun- 
ishable by  informati<Hi ;  it  is  a  breach  of  the  peace ;  botenticiDg 
from  the  master's  service  is  only  a  civil  injury.  Ld.  Baynu,  Ulfi. 

If  a  servant  be  beaten  by  a  stranger,  so  that  any  loss  of  aervice 
is  incurred  by  the  master,  the  master  is  entitled  to  his  action  of 
trespass,  and  with  a  per  quod.  He  is  not  to  recover  for  the  bat^ 
tery  itself;  the  damages  for  this  belong  to  the  servant:  but  fx 
the  damages  to  himself  occasioned  by  this  battery,  in  the  loss 
of  service,  this  doctrine  obtains  only  in  those  cases  where  the 
loss  of  service  must  MI  on  him ;  as  in  the  case  of  slaves,  appren- 
tices, and  his  children,  and  all  others  to  whom  he  stands  in  ha 
parentis;  but  not  for  a  disappointment  in  his  business,  as  where 
his  hired  servant  has  been  beaten ;  for  in  this  case  the  serrant 
bears  the  loss,  and  is  not  ^ititled  to  wases  daring  the  time  that 
he  is  disabled  by  battery.  Anoth^  ground  of  lecoveiy  k  sod 
case  is,  the  expense  <x)casioned  the  master  by  the  battery,  when^ 
ever  this  expense  falls  up<Mi  him ;  as  in  tiiecaae  of  slayes,* 
^  -'  apprentices,  <diildren,  &c.,  he  is  entitled  to  reoover  for  it 
Bat  in  case  of  a  hired  servant,  the  servant  must,  nltimatelj,  be 
at  all  the  expense  himself;  and  sucii  expense  will  be  a  part  of 


(1)  Leward  v.  Basel/,  1  Ld.  Raym.,  62 ;  1  Salk.  Rep.,  409. 

To  maintain  an  ao^on  Ibr  «ntiaUig  away  a  setrvant^  theiee  must  be  proof  of  1 8e^ 
▼ioe  owing  to  the  plaiotifll  by  virtue  of  an  agreement  on  the  part  of  the  serrut 
himself,  or  of  some  other  person  having  authority  to  bind  him  to  service.  Gamptwll 
v.  Cooper,  34  N.  H.,  49.  To  -kklttoe  «  servant  4o  leave  ius  master's  serrioe  wh» 
the  time  for  which  he  has  hired  himself  shall  expire,  although  he  had  preTioudjoo 
Intention  of  quitting  such  service,  is  not  the  sulject  of  an  action.  BostoD  6ba 
Manufactory  v.  Binney,  4  Pick.,  425.  The  hiring  of  a  person  of  ftiH  age  bj  tlie 
year  creates  the  relation  of  master  and  servant  between  the  parties,  and  wiB  ensUe 
the  employer  to  maintain  case,  against  one  who  imprisons  the  person  emfdoyed,  for 
the  loss  of  his  services.  Woodward  v.  WasfabunDi,  %  Deoio,  .369. 
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(he  damages,  which  belong  to  him.  If  the  beating  be  such  as 
occasions  no  loss  of  service,  the  master  is  not  entitled  to  recover 
anything.  10  Ck>.,  180;  1  Sid.,  175;  Oio.  Jac,  618;  2  HoL,  682. 

It  is  laid  down  in  all  the  books  that,  when  a  servant  is  so 
beaten  that  he  dies,  the  master  has  no  remedy ;  for  the  civil 
injaiy  is  merged  in  the  felony.  On  what  principle  does  this 
doctrine  rest?  When  one  man  has  done  another  an  injury, 
because  it  is  of  such  a  nature  that  he  deserves  death,  surely  this 
is  not  a  reason  why  the  injured  person  shall  have  no  remedy. 
I  apprehend  that  the  figurative  language,  that  the  civil  injury  is 
merged  in  the  felony,  is  incorrect  The  zeal  ground  on  which 
this  doctrine  exists  is,  that  both  the  life  and  estate  of  a  felon  are 
forfeited.  An  action  would,  therefore,  be  fruitless.  If  this  be 
the  principle  which  governs  in  such  cases,  then,  in  this  country, 
and  those  States  where  there  is  no  such  forfeiture,  the  civil  injury 
is  not  merged. 

When  a  servant  leaves  his  master  l^  enticement,  the  master 
has  bis  remedy  against  the  servant,  as  well  as  against  the  enticer ; 
and  is  entitled  to  recover  damages  against  either,  but  not  both. 
The  real  gist  of  the  action,  in  both  cases,  is  the  wrong ;  and 
where  damages  are  recovered  against  one  for  the  same  wrong, 
the  recovery  against  one  is  a  bar  to  a  suit  against  another,  whether 
there  has  been  satisfiEtction  or  not  8  Bur.,  1845 ;  1 BL  Bep.,  887 ; 
7  Bur.,  116;  Esp.,  819.  When  an  action  is  brought  upon  an 
indenture,  because  the  apprentice  left  his  master's  service,  and 
there  is  a  penalty  annexed  to  the  indenture,  the  action  may  be 
brought  for  the  penalty,  *  or  on  the  covenant  in  the  inden-  p||p,-Q-, 
ture.  If  the  action  be  brought  on  the  covenant,  the  '-  ^ 
penally  is  no  measure  of  damages ;  for  the  plaintiff  may  recover 
more  or  less  than  the  penalty ;  and,  in  such  case,  no  action  can 
be  sustained  for  the  penalty.  But  if  the  action  be  brought  upon 
the  penalty,  that  penalty  is  to  be  recovered ;  and  no  action  can 
be  sustained  on  the  covenant 

The  master  and  servant,  by  reason  of  their  relation  to  each 
other,  may  justify  certain  acts,  which  others  cannot  do.  Thus, 
a  master  may  assist  his  servant  to  carry  on  a  lawsuit,  which 
could  not  be  done  by  another,  without  incurring  the  crime  of 
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maintenance.  So,  too,  the  servant  can  juatify  a  batteiyin  &Tor 
of  hia  master;  that  is,  maj  do  everything  in  his  master's  defense 
that  his  master  might  do  in  his  Own.  Whether  a  masfceronduis 
jostify  a  battery  in  defense  of  his  servant,  serans  to  be  umDset- 
tied  question.  The  authorities  on  this  subject  are  diiecdj 
opposed  to  each  other.  The  better  opinion,  I  beUeve  to  be,  that 
this  right  is  redprocaL  It  is  the  servant's  du^  to  defend  bis 
master;  and  it  is  the  master's  interest  to  defend  his  sermt 
That  property  which  the  master  has  in  the  servant,  may  be  as 
valuable  to  him  as  his  goods  and  chattels;  and,  surely,  if  so  J 
one,  by  violence,  should  attempt  to  take  them  from  the  poflsessioQ 
of  the  owner,  he  may  defend  them  by  committing  a  batteiy.  2 
BoL,  1151,  640;  1  Bl.,  429;  Ld.  Baym.,  62;  Salk,  407.(1) 


(1)  That  the  Miraiit  nuij  jaatiff  a  hatteiy  in  defenae  of  hia  master,  tfaeboobi^ 
not  adniit  of  the  alig^teat  doubt;  bat  it  maj  be  qneatioiied  whether  the  muleriDij 
do  the  aame  thing  in  defenae  of  hia  aerrant.  In  Leward  v.  Baady,  Ld.  Eajni,  63, 
the  ooort  held  that  he  oonld  nol^  on  the  groond  that  the  maater  had  Us  ranedf  for 
the  battery  of  the  aenrant  in  an  action  per  quod:  the  weight  of  aignment,  hovew, 
ia  on  the  other  aide.  1  BL  Oom^  439;  1  Hawk.  P.  C  h.  1,  ch.  60.  In  Looaaitt, 
it  ia  provided  by  atatute  that  amaater  may  Juatify  an  aasanU in  fiiTorof  faaivn^ 
and  the  a^rrant  in  tvnx  of  hia  maater.  Q^tSL  GodOi  La^  art.  168l 
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•CHAPTER  L  ['STO] 

Of  thb  Pbincifubb  which  Govern  in  Dbcbbeino  a  Spegitio  Pbb- 

FOBMANCB  09  OONTBACTS.     WhBN  ▲  COUBT  OF  ChANOEBT  WILL 

Bbcbeb  ▲  Spbgifio  Pebfobhancs. 

OuE  books  which  report  the  decisions  of  courts  of  chancery,  and 
many  excellent  elementary  treatises  respecting  the  power  which 
they  exercise,  have  disclosed  to  our  view  a  noble  system  of  juris- 
prudence ;  the  absence  of  which  would  render  the  science  of  law 
dry  and  barren  indeed.  The  object  of  this  treatise,  is,  to  point 
out  the  principles  which  govern  courts  of  chancery,  in  that  vast 
variety  of  subjects  over  which  they  exercise  judicial  authority. 
This  cannot  be  done,  without,  in  some  considerable  degree,  ex- 
plaining those  subjects  over  which  they  exerdse  that  power. 
But  as  a  full  explanation  of  these  subjects  is  not  intended,  they 
will  be  no  further  considered,  than  is  necessary  to  point  out  the 
particular  ground  on  which  they  exerdse  a  power  over  them. 
A  fuller  explanation  of  the  law  respecting  those  subjects,  with 
which  courts  of  chancery  are  conversant,  will  be  found  in  a  sub- 
sequent volume,  if  my  health  be  spared.  Much  has  been  said 
respecting  the  difference  betwixt  a  court  of  law  and  a  court  of 
chancery.  That  there  is  a  difference,  in  a  great  variety  of  par- 
ticulars, is  most  clear;  but  I  have  not  seen  such  an  explanation 
of  the  difference,  as  is  satisfactory  to  my  mind. 

*  Lord  Kadis  supposes  the  principal  difference  consists  rMorcy 
in  this :  that  it  is  the  province  of  a  court  of  equity  to '' 
abate  the  rigor  of  avfmmum  jus :  and,  secondly,  that  a  court  of 
equity  decides  according  to  the  spirit  of  the  law,  and  not  as  a 
court  of  law,  according  to  the  letter.  Nothing  can  be  more  incor- 
Mt  than  SQch  an  opinion.    A  court  of  chancery  lays  no  claim 
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to  a  power  to  dispenfle  with  the  law  of  the  land,  or,  in  any  mefr 
sure,  to  abate  its  rigor ;  although  it  is  true,  that,  in  particQltf 
caaes,  the  roles  of  law  operate  inequitably,  and  may  be  said  to 
work  extreme  hardship ;  jet^  in  such  cases,  af  it  appears,  upon  a 
fair  construction,  that  such  instances  are  within  the  rule  of  law, 
it  is  impossible  for  a  court  of  equity  to  afford  any  relief;  it  being 
dear  that  equity  cannot  control  the  law.  As  to  the  second,  a 
court  of  chancery  is  as  much  bound  as  a  court  of  law,  and  no 
more,  to  decide  according  to  the  spirit  of  the  law.  It  is  a  maxim 
of  the  common  law,  that  the  rule  of  construction  is  the  same  in 
both  courts. 

By  others  it  is  said,  that  frauds,  accidents,  and  trusts,  are  peca- 
liarly  cognizable  in  equity.  This  conveys  to  the  mind  no  defi- 
nite idea,  unless  it  is  intended  thereby  to  teach  us  this  dootrine, 
that  they  belong  exclusively  to  courts  of  equity ;  which  ia  not 
correct;  for  manyfrauds  are  cognizable  in  courts  of  law.  When- 
ever a  compensation  in  damages  is  sought  for  fraud,  it  is  by 
action  at  law ;  and,  in  case  of  fraud  in  obtaining  a  devise,  a  comt 
of  law  has  exclusive  jurisdiction.  Many  accidents  are  also  rem^ 
died  in  a  court  of  law ;  as  where  a  deed,  or  other  instrmn^nt  in 
writing,  is  lost  by  time  and  accident  So  mistakes  in  settlement^ 
are  also  rectified  by  an  action  at  law,  pointbg  out  the  mistake; 
and  the  remedy  is  at  law,  when  a  contingency  happens,  rend6^ 
ing  the  performance  of  a  condition  impossibla  iSrusts  are  not 
exclusively  remedied  in  a  court  of  equi^.  In  the  case  of  bail- 
ment, the  remedy  is  at  law.  So,  too,  in  an  action  for  money 
pi^^p.^  *  had  and  received,  such  trust  is  eognizable  by  a  coart 
of  law. 

Others  have  said,  that  courts  of  chancery  ai^e  not  bound  by 
precedents.  Whatever  looseness  there  might  formerly  have  been 
in  these  respects,  the  chancellors  now  feel  themselves  as  mnch 
bound  by  precedents,  even  by  those  which,  in  their  minds,  are 
objectionable,  as  the  judges  of  a  court  of  law  do.  A  oonit  of 
chancery  differs  from  a  court  of  law,  in  theee  respects,  by  means 
whereof  they  take  cognizance  of  controversies,  viz.,  in  grantiDg 
specific  relief, — in  the  mode  of  trial,  and  in  the  mode  of  proo(— 
and  in  having  a  concurrent  jurisdiction,  in  cases  of  trusts,  with  a 
court  of  law, — ^and  over  some  cases,  which  cannot  be  referred  to 
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the  head  of  specific  leUef,  beoause  tbe  relief  given  is  the  same  as 
is  given  in  a  court  of  law.  It  is  tme^  the  mode  of  trial  in  a  court 
of  chancery,  is  different  from  that  in  a  court  of  law ;  but,  by  this 
means,  their  jurisdiction  is  neither  increased  nor  diminished.  On 
this  head,  nothing  need  be  said,  as  it  does  not  respect  the  present 
inquiry. 

A  court  of  chancery,  in  the  exercise  of  its  power  of  granting 
specific  relief,  will  decree  the  performance  of  an  executory  agree- 
ment; and  will  also  decree  the  delivering  up  of  securities,  deeds, 
and  written  instruments,  that  are  wrongfully,  detained ;  and  will 
grant  injunctions  to  prevent  injuries ;  and  will  rescind  contracts, 
which  ought  not  to  be  enforced ;  and,  in  the  exercise  of  their 
power  over  testimony,  different  from  a  court  of  law,  will  compd 
a  party,  under  oath,  to  disclose  such  &ct8  as  may  affect  the 
rights  of  his  opponent,  which  rest  in  his  private  knowledge  only ; 
and  will  order  books, .  and  other  written  documents,  to  be  pro- 
duced,, which  a  court  of  law  will  not  do.  Ih  the  exercise  of  their 
power  over  trusts,  they  will  compel  a  trustee  tofulfiU  his  trust,  in 
aU  cases  where  the  trustee  was  intrusted  to  do  a  collateral  act, 
and  in  some  *  though  not  in  all  cases,  where  the  thing  r«oo9i 
to  be  done,  .was  the  payment  of  money. 

In  the  exercise  of  these  several  powers,  there  are*  certain  max- 
ims which  govern  their  conduct ;  which  are  as  follows : 

Chancery  does,  not  interfere,  when  there  is  an  adequate  rem*, 
edy  at  law.  Whjoeverrasks  for  equity^  must  do  equity.  When 
chancery  decrees  a,  specifiyo  performance  of  a  contract,  it  orders, 
also,  the  applicant  to  do  that  which  he  was  bound  to  do.  When 
chancery  rescinds  a  contract,  all  parties  are  restored  to  the  situa- 
tion in  wluch  they  w^re  before  the  contract  was  entered  into. 
Chancery  never  decrees  the  execution  of  a  contract,  where  there 
has  not  been  the  utmost  fairness.;  nor  where  it  was  not  originally 
mutual;  nor  in  favor  of  a.  mere  volunteer.  Once  a  mortgage, 
always  a  mortgage.  What  is  agreed  to  be  done,  is  considered 
in  chancery,  as  done.  Whenever  one  person  takes  an  undue 
advantage  of  the  situation  of  another  person,  and  by  this  means 
obtains  a  bargain  beneficial  to  himself,  and  injurious  to  the  other 
man,  chancery  will  relieve  against  such  contracts.  In  the  exer- 
cise of  granting  specific  relief,  chancery  decrees  a  specific  per 
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lonnaDoe  of  many  ooDtracts ;  and  if  the  promisor,  obligor,  oi  oo? 
enantor,  £bu1  to  fulfill  his  contract,  the  remedy  at  law  is  a  oom- 
pensation  in  damages,  for  a  breach  of  the  contract:  bat  equity 
orders  the  contract  to  be  performed,  in  the  terms  of  it 

A  covenants  with  B,  to  sell  to  him  Blackacre  for  such  a  sum, 
to  be  paid  by  saoh  a  time,  &c. ;  and  A  refuses  to  fulfill  his  oov* 
enant ;  he  is  liable  in  an  action  on  this  ooyenant,  and  B  will 
recover  such  damages  as  he  has  sustained ;  and  upon  paymoit 
of  such  damages,  A  is  discharged  firom  all  other  claims  of  B,  hj 
virtue  of  that  covenant,  either  in  law  or  equity.    But,  if  B  had 
chosen  so  to  have  done,  he  might  have  filed  a  bill  in  chancery, 
r»<lft5n  P^yi^S  ®^^  *  *  conveyance  by  A  to  B,  of  Blackacre;  and 
*-        -'  thus  chancery  would  decree,  if  A  could  not  show  any  aub- 
stantial  reason  why  he  ought  not    1^  enable  chancery  to  decree 
specifically,  the  performance  of  a  contract,  it  is  a  general  nde, 
that  such  contract  must  be  valid  at  law.    The  existence  of  a 
power  in  chancery,  to  give  effect  to  a  contract  disallowed  at  law, 
would  be  exalting  the  judicial  above  the  legislative  power,  in 
the  very  thing  in  which  the  appropriate  power  of  the  I^islatare 
is  concerned.    This  would  introduce  confusion  in  all  legal  pro- 
ceedings, and  utter  certainty,  as  to  what  the  final  result  of  any 
cause  would  be,  on  application  to  chancery. 

The  interposition  of  chancery  is  not,  then,  because  the  law 
cannot  afford  a  remedy,  in  such  case  to  B ;  for  it  certainly  could: 
the  reverse  is  the  truth ;  for  if  there  had  been  no  remedy  at  law, 
there  could  be  none  in  equity.  The  remedy  in  one  court,  is  very 
distinct  from  the  remedy  in  the  other;  but  when  the  remedy  ia 
had  in  either  court,  it  is  considered  as  a  full  remedy.  So  that 
there  cannot  be  a  remedy  in  both  oourtaa,  though  it  may  be  had 
in  either.  It  is  sometimes  asked  how  is  this  concustent  with  the 
rule,  that  chancery  does  not  interpose  when  there  is  an  adequate 
remedy  at  law?  It  is  the  very  ground  on  which  chanceiy 
treads,  when  relief  is  granted;  for  in  those  cases  where  chanceiy 
grants  relief  specifically,  it  is  because  a  sum  in  damages,  the  only 
remedy  afforded  by  a  court  of  law,  is  not  viewed  in  equity,  as  an 
adequate  remedy ;  and  whenever  equity  views  a  sum  of  money 
as  an  adequate  remedy,  it  refuses  relief;  and  for  this  reason, 
ordinarily,  a  court  of  chancery  does  not  decree  a  specific  pe^ 
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formance  of  a  oontract  respecting  personal  property.  K  A  be 
bound  to  deliver  to  B  a  horse  bj  such  a  time,  and  then  refuses, 
chancery  will  not  decree  a  specific  performance ;  for  a  sum  in 
daniages  is  considered  as  an  adequate  remedy.  In  a  concern  of 
r^oQAn  ^^  nature,  where  the  *  money  recovered  can  be  applied, 
*-  -^  if  the  owner  chooses,  to  purchase  articles  of  the  same 
quality,  which  will  be  equally  beneficial  as  the  article  promised ; 
as  if  A  have  promised  to  deliver  to  B,  one  thousand  bushels 
of  wheat,  and  fisiils ;  the  damages  given  for  non-performance 
will  purchase  the  same  article  of  as  good  a  quality  as  that 
promised;  but  where  real  property  is  concerned,  the  case  is 
widely  different  It  is  often  a  matter  of  great  importance,  that 
the  purchaser  should  have  the  identical  thing  purchased.  It  may 
be  a  dwelling  house,  when  no  other  could  be  had,  convenient  to 
his  plantation ;  it  may  be  the  only  tract  of  land  that  can  be  con- 
veniently purchased,  in  the  neighborhood  in  which  he  lives;  and 
may  be  not  only  a  matter  of  convenience  that  he  should  possess 
it,  but  essential  to  the  value  of  his  farm.  When  a  case  of  a 
personal  nature  occurs,  where  damages  are  not  an  adequate  rem- 
edy, chancery  will  grant  a  specific  remedy.  K  a  &mily  picture 
should  be  withheld  from  the  owner,  chancery  will  decree  specific 
relief;  for  damages,  in  such  case,  is  not  considered  an  adequate 
remedy.  If  injustice  will  be  done  in  consequence  of  refusing 
specific  relief  chancery  will  not  refose  it. 

A,  who  is  insolvent,  has  obtained  a  judgment  against  B ;  at 
the  same  time,  B  has  demands  against  A ;  and  if  he  should  pay 
to  A  the  judgment,  he  would  not  be  able  to  collect  his  demands 
of  A :  in  such  case  B  may  apply  to  chancery,  for  a  decree  to  set 
off  his  demands  against  A's,  so  that  justice  may  be  done ;  and 
thus  chancery  will  decree,  and  grant  specific  relief  For  in  such 
case,  B's  remedy,  in  a  court  of  law,  would  not  be  effectual,  by 
reason  of  A's  insolvency.  By  the  set-off  in  equity,  justice  is 
done,  and  B  has  now  an  adequate  remedy. 

The  power  of  granting  specific  relief,  which  is  now  one  of  the 
most  prominent  features  of  that  noble  system  of  jurispru-  (-«QQf;i 
dence,  which  prevails  in  a  court  of  chancery,  *  was  un-  '■  ■* 
Icnown  to  the  ancient  common  law  of  England ;  neither  was  it 
introduced  into  the  English  code  of  laws  by  any  statute,  but 
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gradually  grew  up  to  the  perfection  to  which  it  has  now  attained, 
under  the  fostering  hand  of  those  great  men  who  haTe^  for  a 
succession  of  ages,  presided  in  those  courts.    It  seems  to  bare 
been  understood,  at  a  TCfy  early  period  of  Bnglish  history,  tint 
when  a  person  supposed  that  justice  was  due  to  him  from  anoth- 
er, and  he  could  not  obtain  it  by  the  ordinary  course  of  legal 
proceedings,  that  he  might  apply  to  the  king,  as  pareM  pairkR, 
who  was  bound  to  see  that  justice  was  administered  to  his  sub- 
jects.   As  it  was  impossible  for  the  king,  personally,  to  adnun- 
ister  justice  to  thera,^  aonidst  all  his  numerous  avocations,  the 
necessary  consequence  of  has  elerated  station,  he  appointed  a 
chancellor,  to  whom  was  ooounitted  the  duty  of  hearing  the 
applications  of  the  king's  subjects^  for  that  justice  which  they 
claimed  as  their  due,  and  which  they  could  not  obtain  in  acoart 
of  law.    It  is  highly  probable  that  when  this  branch  of  the 
royal  prerogative  was  first  committed  to  the  chanodlon,  when 
the  system  which  now  beautifies  and  strengthens  the  kingdom, 
was  in  its  infaiurjri  that  causes  were  determined  pro  ajbitriojudkU^ 
as  the  particular  justice  of  each  cause  seemed  to  require;  bat 
with  little  regard  to  that  general  justice,  which  the  good  of  oom- 
munity  demands  should,  in  a  special  manner,  be  attended  to;  and 
this,  no  doubt,  gave  rise  to  the  opinion,  that  the  object  which 
was  especially  re§^trded  by  chancery  was,  to  abato  the  rigor  of 
summum  ju8. 

Since  the  law  of  chancery,  has  been  matured,  by  the  wisdom 
of  those  great  men,  who  from  age  to  age,  have  held  the  office  of 
chancellor,  there  is  no  room  for  such  observations:  precedents 
.  have  the  same  binding  force  in  a  court  of  chancery,  as  in 
^  -'a  court  of  law.  In  the  time  *  of  Edward  IV,  this  power 
of  granting  specific  relief  first  began  to  be  exercised  by  a  court 
of  chancery ;  and  has  been  continued  from  that  time  to  thia  It 
was  resisted  by  the  court  of  king's  bench  for  a  considerable  time, 
but  chancery  triumphed;  and  ever  since  the  reign  of  James  I, 
has  remained  undisturbed. 

The  general  rule  is,  that  when  damages  are  recoverable  at  law, 
for  the  breach  of  a  contract. respecting  real  property,  chancery 
will  decree  a  specific  performance  of  such  contract ;  but  this  is  not 
a  universal  rule;  for  there  are  cases  where  a  recovery  of  dama- 
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ges  niay  be  had  at  law,  where  a  court  of  equity  will  not  decree 
a  specific  execution  of  the  contract  It  is  discretionary  with 
them,  whether  they  grant  such  relief  or  not  It  is  a  sound 
discretion,  by  which  they  are  governed.  They  do  not  refuse  to 
grant  such  relief  from  whim  or  caprice,  merely  because  they  will 
not;  but  when  it  appears  to  them,  that  it  will  not  subserve  the 
cause  of  justice  to  grant  such  relief,  they  leave  the  party  to  his 
remedy  at  law.  Whenever  the  bargain  appears  to  be  a  hard 
bargain,  bordering  on  oppression,  and  where  there  is  a  want  of 
the  most  perfect  fitimess,  or  any  concealment  of  any  fact,  which 
it  would  have  been  ingenuous  to  have  disclosed,  or  if  any  advan- 
tage has  been  taken  of  superior  skill  in  any  science,  by  means 
whereof  a  beneficial  bargain  has  been  obtained ;  a  court  of  equity 
will  refuse  to  decree  a  specific  performance,  although  the  bargain 
is  not  so  corrupt  as  to  induce  them  to  rescind  it;  but  they  leave 
the  party  to  his  remedy  of  law,  without  affording  him  any  coun- 
tenance firom  a  court  of  equity:  much  more  will  they  refuse  to 
decree  a  specific  performance  of  such  a  contract  as  may  be 
rescinded,  or  relieved  against,  either  at  law  or  equitj.  So,  too,  a 
court  of  equity  will  not  decree  the  performance  of  a  voluntary 
covenant  in  favor  of  a  volunteer ;  for  although  damages  are  p^o^ j^-. 
recoverable  in  such  a  *  case  they  would  be  only  nominal;-  '•  ■' 
a  specific  performance,  if  decreed,  in  point  of  value,  would 
exceed  the  damages  to  which  the  covenantee  was  entitled :  it 
would  be  the  whole  value  of  the  thing  covenanted  to  be  done ; 
whereas,  for  a  breach  of  said  covenant,  the  covenantee  wa» 
entitled  to  nothing  more  than  nominal  damages:  to  enforce  a 
specific  performance  of  such  covenant,  would  be  to  afford  a 
remedy,  more  than  adequate.  So,  also,  where  A  has  contracted 
to  convey  real  property  to  B ;  if  he  refiises,  he  is  liable  in  danuK 
ges  to  B  r  or  he  will  be  ordered  by  a  court  of  chancery  to  convey 
as  he  agreed  to  da  Yet,  if  G  have  purchased  of  A,  the  things 
agreed  to^  be  conveyed  to  B,  without  notice  of  that  agreement,, 
no  decree  will  pass  against  C,  the  bona  fide  purchaser ;  and  B 
will  be  driven  to  his  action  at  law,  as  his  best  remedy.  By  this^ 
H  is  not  meant  to  convey  tiie  idea,  that  equity  will  not  decree 
that  A  convey,  by  a  good'  titie  to  B^  as:  he  agreed  to  do ;-  but  this- 
will  not  afford  to  B,  a  specific  remedy,  if  0  refuse  to  leconvey  to 
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A ;  for  alihoagh  it  may  be  impoasible  for  A  to  induoe  C  to  ooq- 
▼ey  the  dtley  either  to  him  or  to  B,  yet,  this  does  not  ttke  from 
t  ootirt  of  equity,  the  power  to  decree  that  he  do  ao  convey 
For,  whenever  the  impofiflibility  of  doing  a  certain  act,  is  created 
by  the  act  of  him  who  agreed  to  do  it^  chancery  will  decree  the 
thing  to  be  done ;  andif  it  shall  remain  imposBible  to  be  done  bj 
him,  as  in  the  oaae  pnt,  where  A  cannot  prevail  npon  0  to  put 
with  the  thing  conveyed  to  him,  whatever  it  may  be,  house  or 
lands;  in  this  case  the  decree  is  enforced,  by  setting  a  penalty  oo 
A,  if  he  does  not  convey,  as  ordered  by  the  decree.  So  that  the 
event  will  be,  that  B  is  entitled  to  the  penalty,  though  he  cannot 
have  the  house  or  land.  This  penally  he  can  recover,  which  is 
in  nature  of  damages,  for  the  breach  of  the  covenant  This  is  i 
iperfectly  reasonable  exercise  of  power;  for,  if  A  will  by  his 
r^o  f>fn  ^^^  ^^  render  it  impossible  *  for  him  to  perform  his 
^  ^  own  contract,  he  is  not  entitled  to  any  peooliar  indul- 
gence ;  chancery  may  decree  that  he  shall  perform  it,  and  it  may 
become  possible;  for  he  may  find  it  for  his  interest  to  prxon 
the  title  from  0^  which  in  such  case  he  will  do,  cather  than  to 
pay  the  penalty ;  and  if  he  cannot,  the  penalty  set  by  the  oonrt, 
will  be  reasonable :  nothing  will  be  done  by  way  of  punislimeDt; 
the  penalty  will  be  such  as  will  secure  to  B,  ample,  but  not  vin- 
dictive damages;  and  is  always  subject  to  the  control  of  the 
•court,  until  it  is  paid:  so  that  if  A,  after  the  penalty  is  incnrred, 
.should  procure  an  tathentic  title  of  that  which  he  was  decreed 
to  procure,  and  apply  to  chancery,  on  submitting  to  pay  aoch 
;sum  in  damages,  as  it  was  reasonable  for  B  to  receive,  and  to 
give  such  title  to  B  as  he  was  ordered  to  givci  he  will  be 
Tekaaed  from  the  penalty. 

In  the  exercise  of  this  power  we  see  no  cBfferonoe,  in  principle, 
betwixt  courts  of  law  and  courts  of  chancery  but  what  oooste 
in  the  different  remedies.  Is  the  conbtict  void  at  law,  ao  that  do 
damages  could  be  recovered?  So  it  is  in  equity ;  ao  that  there 
can  be  no  specific  perfonnance  decreed  It  is  an  invariabk  rale 
in  chancery,  that,  whenever  a  decree  for  the  spec^  executioD  of 
a  contract  is  obtained,  the  apjdkant  shall  be  enjoined  to  perfom 
that  which  he,  by  the  contract,  was  bound  to  perform;  for  the 
•laaxim  in  equity  is,  that  he  who  asks  for  equity  moat  do  equity. 
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It  may  be  that  the  time  has  not  arrived  when  it  was  his  duty  to 
perform  that  which  he  had  contraeted  to  do:  in  that  case  he  will 
be  enjoined,  nnder  a  penalty,  to  perform  what  he  was  bound  to 
do,  when  that  time  arriTes. 

There  are  eases  where,  after  the  contract  was  entered  into,  a 
complete  performance  has,  by  reason  of  some  statute,  become 
illegal;  whilst  a  partial  performance  would  be  legal.  In  such 
case,  chancery  will  decree  a  partial  *  performance,  provi-  p^^qq^-, 
ded  the  party  claiming  the  performance  desires  it;  as  was  '-  ^ 
the  case  where  the  bishop  had  agreed  to  lease  the  church-lands 
for  seventy  years :  but,  before  tiie  time  had  arrived  when  the 
lease  was  to  be  given,  a  statute  was  enacted  forbidding  the  bishops 
to  lease  the  church-lands  for  a  longer  period  than  forty  years. 
The  bargainee  then  applied  to  the  bishop  for  a  lease  of  the  land 
for  forty  years ;  and,  upon  the  bishop's  refusal  to  give  such  lease, 
applied  to  chancery  for  relief.  Chancery  decreed  against  the 
bishop  that  he  should  lease  said  lands  for  forty  years,  so  agreed 
to  be  leased.  It  is  apparent  that  no  injustice  was  done,  if  the 
bargainee  was  willing  to  receive  a  lease  for  forty  years,  instead 
of  seventy  years.  The  bishop  could  have  no  ground  for  com- 
plaint ;  for  it  was  certain  that  he  had  agreed  to  lease  the  land  for 
that  length  of  time ;  for  he  had  agreed  to  lease  it  for  a  longer 
time,  and  amne  mcgua  continet  ininas;  and  the  reason  why  the 
plaintijBT  could  have  no  remedy  at  law  arose  only  from  a  technical 
difficulty.  If  the  suit  was  brought^  it  must  be  on  the  agreement; 
and  on  that  there  could  not  be  a  recovery,  by  reason  of  the 
statute;  and  the  evidence  that  the  bishop  could  lease  for  forty 
years  could  not  support  a  declaration  on  an  agreement  for  a  lease 
for  seven^  years. 

It  will  often  happen,  when  a  person  applies  for  relief  that  he 
is  not  entitled  to  obtain  it  unless  something  is  performed  on  his 
part  It  may  be  that  he  ought  to  pay  to  his  antagonist  a  sum  of 
money;  and  the  controversy  respects  the  sum  which  ought  to  be 
paid.  In  such  case,  the  applicant  must  offer  to  pay  such  sum  as 
^e  court  shall  order  to  be  paid ;  and  chancery  will  grant  him 
relief  on  condition  that  he  pays  such  sum. 

Whenever  it  appears,  from  the  contract,  that  the  obligor  was 
to  have  his  election,  either  to  pay  a  sum  of  money,  or  to  perform 
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the  thing  agreed  to  be  done,  the  *  oonrt  will  not  decree  a 
^  ^  specific  performance,  but  will  leave  the  party  to  his 
remedy  at  law,  to  recover  the  money ;  for  a  snit  at  law,  in  snch 
a  case,  is  an  adequate  remedy. 

A  contract  is  often  so  made  that  a  party  agrees  to  do  a  oertain 
thing,  or  to  pay  a  sum  of  money.    If  it  can  be  discovered  that 
the  penalty  annexed  was  to  enforce  the  perfonnance  of  the  cod- 
tract,  the  court  will  decree  a  specific  performance.    K  it  were  in 
nature  of  assessed  damages  betwixt  the  parties,  the  court  will  not 
decree  a  specific  performance ;  for  it  was  intended  that  the  pro- 
misor should  be  at  liberty  to  do  that  which  he  chose  to  do;  and 
the  law  affords  an  appropriate  remedy,  viz.,  a  suit  to  recover  a 
sum  of  money  which  it  was  agreed  that  he  should  pay,  if  he  did 
not  perform  the  specific  act  agreed  to  be  done ;  and  whether  the 
non-fulfillment  of  the  contract  was  intended  as  a  penalty  to 
enforce  the  performance,  or  was  damages  assessed  betwixt  the 
parties,  is  to  be  learnt,  not  only  from  express  words,  bat  also 
from  the  nature  of  the  transaction.    The  sum  to  be  paid  will 
often  furnish  satisfeu^tory  evidence  which  was  intended;  as  if  A 
should  contract  with  B  that  he  would  not  sell  any  article  of 
grocery  in  the  village  of  E,  and  lays  himself  under  a  penalty 
of  one  thousand  eagles  if  he  do;  and  it  so  happens  that  he  sells 
m  gallons  of  brandy  in  the  village  of  E ;  it  is  easy  to  see  that 
this  sum  ought  not  to  be  considered  as  assessed  damages,  bat  a 
penalty  to  enforce  the  contract    On  the  other  hand,  if  A  had 
leased  to  B  thirty  acres  of  land,  some  of  which  was  plough  land^ 
and  some  meadow,  at  the  rate  of  two  dollars  per  annum  for  each 
acre ;  and  if  B  should  plough  a  certain  four  acre  lot  of  the  thirty 
acres,  that  he  should  pay  two  dollars  and  fifty  cents  per  acre  for 
those  four  acres ;  in  this  case,  it  is  easy  to  see  that  the  fifty  cents 
per  acre  for  the  four  acres  was  in  nature  of  assessed  damages. 

*If  A  makes  an  agreement  with  B  to  sell  him  oertain 
^  -*  real  property,  if  the  terms  be  settled,  and  the  formal  part 
or  execution  only  remains  to  be  eompleted,  a  court  of  chancery 
considers  the  property  as  transferred  from  the  time  of  making 
the  contract,  even  if  some  after  time  is  fixed  for  the  execution  of 
the  contract.  The  vendor,  from  the  time  of  making  the  contract, 
is  viewed  as  a  trustee  to  the  vendee  of  the  land,  and  the  vendee 
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as  trustee  of  the  money  for  the  vendor ;  and  chancery  will  compel 
the  fulfillment  of  all  trusts.  From  this  doctrine,  some  important 
consequences  follow :  If  this  property,  so  contracted  to  be  con- 
veyed, should  be  destroyed  by  some  inevitable  accident,  as  was 
the  case  of  a  loss  of  real  property  in  the  island  of  Jamaica  by  an 
earthquake,  it  is  the  land  of  B.  So,  too,  if  A,  the  seller  die,  it 
is  the  land  of  B,  and  the  executor  of  A  is  entitled  to  the  pur- 
chase-money. If  B,  the  vendee,  die,  the  land,  so  agreed  to  be 
purchased,  descends  to  the  heir.  If  B  had  made  his  will,  and 
devised  all  his  real  property,  such  land  would  have  passed  to  the 
devisee,  by  the  terms  real  property.  So,  too,  where  there  are 
articles  of  agreement,  in  cases  of  marriage  settlements,  that  so 
much  money  shall  be  laid  out  in  the  purchase  of  land,  this 
money  is  considered  as  land ;  yet  the  person  who  is  entitled  to 
the  benefit  of  the  money  may,  at  his  election,  consider  it  as  per- 
sonal or  real  property,  and  may  bequeath  it  by  a  will  that  will 
pass  personal  property.  Money,  agreed  to  be  laid  out  in  land, 
is  subject  to  the  husband's  curtesy,  but  not  to  the  widow's  dower; 
which  mars  the  symmetry  of  the  law  upon  this  subject.  2  Pow., 
83,  112,  286,  248;  1  P.  Wms.,  488;  8  ibid.,  224;  Pr.  in  Can., 
897;  1  Ver.,  588;  1  P.  Wms.,  61;  1  Atk.,  572;  2  P.  Wm&, 
56,  79,  282,  68;  11  Mod.,  468;  8  P.  Wms.,  215;  1  ibid.,  710. 

If  a  contract  were  originally  mutual  and  equal,  chancery  will 
enforce  a  specific  execution  of  it,  although,  by  *  subsequent  r^qgo-i 
events,  it  has  become  unequal :  as  where  A  received  of  B  *■ 
a  sum  of  money,  and  gave  to  him  an  annuity  therefor  during 
his,  A's,  Ufa  A  was  a  man  of  sound  health,  of  about  thirty 
years  of  age.  Within  one  month  after  the  receipt  of  the  money, 
A  died ;  so  that  B  lost  his  money ;  but  there  was  nothing  un£Etir 
in  the  contract :  it  was  equal,  when  made ;  but  became  unequal 
afterwards,  by  the  act  of  Gk)d,  By  the  contract,  B  was  to  pay 
the  money  by  installments ;  which  the  court  decreed  s}iould  be 
done.  If  it  should  be  asked  upon  what  principle  chancery  inter- 
fered, as  there  was  nothing  but  money  to  be  recovered,  and  that 
might  be  recovered  by  a  suit  at  law,  the  answer  is  this:  that, 
although  it  is  a  maxim  in  a  court  of  equity  not  to  interfere 
where  there  is  an  adequate  remedy  at  law,  yet,  if  the  contract 
be  of  such  a  nature  as  it  would  be  proper  for  one  of  the  parties 
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to  apply  to  chanoery  for  specific  relief,  the  court  will  grant  relief 
to  the  other;  although  nothing  bat  money  can  be  reoovered  in 
any  court,  and  that  may  be  recorered  in  a  oonrt  of  law:  As 
where  A  enters  into  an  engagement  with  B  to  convey  to  bim 
Blackacre ;  for  which  B  covenantB  to  A  to  pay  to  him  two  thou- 
sand dollars.    In  this  case,  if  A  had  lefiised  to  oonrey  Blackacre 
to  B,  B  might  apply  to  chancery  for  a  decree  that  A  should 
convey  to  him  Blackaore,  according  to  the  agreement    Here  B 
had  the  privilege  of  seeking  specific  relief.    So,  also,  A  is  pe^ 
mitted  to  apply  to  chancery  for  a  decree  that  B  pay  to  him  two 
thousand  dollars,  according  to  the  agreement    So,  in  the  case  of 
the  annuity,  which  is  real  proper^,  B  might  have  api^ied  to 
chancery  if  A  had  refiised  to  execute  the  conveyance  of  die 
annuity,  to  compel  him  to  do  it;  and  B,  in  his  turn,  can  tifflj 
to  chancery  to  compel  A  to  pay  the  money.  2  Bio.  Can.  Ca., 
415;  Pra  in  Can.,  156;  2  Pow.,  182,  219. 
r»QQQi    *  '^^  statute  of  firauds  and  perjuries  requires  AaX  all 
^        -'contracts  respecting  lands  should  be  in  writing;  and  yet 
we  often  find  a  court  of  chancery  decreeing  a  specific  execution 
of  a  parol  contract  respecting  Umds.    When  any  person  applies 
for  the  specific  execution  of  a  parol  contract  respecting  landa,  if 
there  be  nothing  more  in  this  case  than  this ;  that  such  parol 
contract  exists  as  he  claims,  and  he  offeiB  to  prove  the  tenns  of 
the  contract  by  the  witnesses  who  heard  it ;  such  an  implication 
must  £ul,  and  will  be  rejected  by  a  court  of  chancery.    It  is  not 
the  object  of  this  treatise  respecting  the  powers  of  a  court  of 
chancery  to  point  out  the  law  of  contracts,  any  further  than  is 
necessary  to  show  in  what  cases  chancery  grants  relief  that  can- 
not be  had  at  law,  and  to  investigate  the  principle  on  which  this 
relief  is  granted.    On  a  review  of  the  decisions  where  appli- 
cations have  been  made  for  the  specific  execution  of  a  parol 
agreement  respecting  land,  it  seems  difficult  to  ascertain,  wiA 
precision,  the  governing  principle  in  many  oases,  arising  fiom 
what  appears  to  me  contradictory  decisions,  wholly  irreconcil- 
able. 

It  is  said  chancery  will  so  mould  contracts  as  to  prevent  anj 
fraud  being  successfully  practised;  and,  although  every  man 
ma7  refuse  to  fulfill  a  parol  engagement  respecting  lands,  if 
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nothing  more  llian  this  privilege  be  claimed  by  the  promisor, 
yet|  if  be  attempts  to  derive  to  himself  any  other  advantage 
from  aoch  promise  than  tiiat  of  refusing  to  fnlfiU  his  contract,  it 
is  a  fraud  which  chancery  will  correct  by  compelling  him  to  a 
specific  perfonnance  of  the  parol  contract.  As,  when  A  agreed 
with  B  to  lease  to  him  a  &Tm  of  land  for  twenty  years,  and,  as 
part  of  tbe  consideration  for  the  lease,  B  agreed  to  build  a  bam 
on  the  premises.  B  entered,  and  built  the  bam.  A  evaded 
giving  a  written  lease,  from  time  *  to  time.  At  length,  he  p»qq  . -, 
refused  to  execute  a  lease ;  and  warned  B  to  leave  the  ^  -' 
premises.  B  filed  a  bill  to  compel  A  to  fulfill  his  promise.  In 
thi3  case  the  court  decreed  that  he  should  execute  a  lease,  as  he 
promised;  for  he  had  not  barely  reflised  to  fulfill  a  parol  pro- 
mise, which  he  might  have  done,  but  had  made  use  of  the 
privilege  afiTorded  him  by  the  statute  to  gain  to  himself  a  bam  built 
on  the  premises.  There  could  be  no  way  to  grant  specific  relief 
against  this  firaud,  but  by  decreeing  a  fulfillment  of  the  contract 
From  this  case  we  should  conclude  that,  as  a  fraud  was  claimed 
to  have  been  practised,  and  fraud  cannot  be  proved  otherwise 
than  by  parol  testimony,  therefore  it  is  to  show  the  fraud  that 
the  parol  agreement  is  admissible  testimony ;  and,  being  proved, 
it  is  competent  to  a  court  of  chancery  to  grant  relief  The  prin- 
ciple is  this:  Equity  will  not  permit  the  defendant  to  commit  a 
fraud,  by  pleading  that  a  contract  is  not  in  writing;  and  there  is 
no  method  to  give  specific  relief  but  by  decreeing  the  parol  con- 
tract to  be  executed.  2  Yer.,  464, 466 ;  2Stra,788;  lAtk.,12; 
Pre.  in  Can.,  619.  In  the  last  case,  much  money  was  expended 
in  repairing  the  premises.  2  Free,,  268.  Where  a  wall  was  built, 
the  defendant  was  not  allowed  to  avail  himself  of  the  statute ; 
&r  it  would  be  a  firaud  to  suffer  him  to  take  the  benefit  of  an 
improvement  made  by  another.  If  this  were,  indeed,  the  prin- 
ciple,  it  would  follow,  then,  if  money  were  expended  in  making 
repairs,  building  convenient  outhouses,  and  the  like,  relying  on 
the  parol  agreement,  although  it  was  no  part  of  a  parol  contract 
that  this  should  be  done,  that,  in  such  case,  the  defendant  could 
not  avail  himself  of  the  statute ;  for  it  would  be  a  fraud.  But 
Lord  Boslyn's  opinion,  in  the  case  of  Wells  v,  Stradling,  2  Ves., 
870,  was,  that  he  could  avail  himself  of  the  statute,  if  it  were  no 
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part  of  the  contract  that  it  should  be  so  laid  out  So,  also,  wai 
r*S951  ^^^  ^i^ision  in  1  Vera.,  151.  *  If  these  cases  are  correct 
^  -'  law,  the  principle  is  not  that  the  court  will  not  soffisr  the 
defendant  to  commit  a  fraud,  by  taking  benefit  of  the  ezpeodi- 
tures  of  the  plaintiff;  for  this  j&aud  is  as  effectuallj  perpetrated 
where  the  terms  of  the  contract  did  not  call  for  the  expenditure 
as  where  it  did.  But,  in  the  case  in  2  Free.,  268,  the  bailding 
of  the  wall  was  not  called  for  by  the  terms  of  the  contract;  and 
it  was  holden  that  the  defendant  could  not  shelter  himself  UDder 
the  statute.  This  case  is  directly  opposed  to  Lord  Bosltit's 
opinion  and  the  case  in  1  Yera.,  161. 

Again,  the  opinions  in  the  books  are  wholly  irreconcilable  on 
the  question  whether  the  payment  of  money,  on  the  footing  of  a 
parol  agreement,  takes  the  case  out  of  the  statute.  In  the  fol- 
lowing cases,  the  court  suffered  the  defendant  to  ftvail  himself  of 
the  statute,  notwithstanding  money  was  paid  in  perfonnance 
of  an  agreement  by  parol.  Pre.  in  Can.,  660 ;  2  Eq.  Ca.  Abr., 
46 ;  Lefroy,  22.  In  the  following  cases  it  was  holden  that  the 
payment  of  money,  on  the  footing  of  a  parol  agreement,  took 
the  case  out  of  the  statute:  1  Yem.,  472;  8  Atk.,  1;  4  Yes^ 
720. 

If  it  be  no  fraud  to  receive  another's  money  on  the  fbodngof 
a  parol  agreement,  and  then  to  refuse  the  fulfillment  of  that 
agreement,  then  the  cases  in  Pre.  in  Can.,  Eq.  Ga.  Abr.,  and 
Lefroy ,  are  correct ;  if  the  governing  principle  of  the  interference 
of  chancery  were  to  prevent  fraud.  But  if  it  be  a  fraud  so  to 
do,  then  they  are  incorrect ;  and  the  cases  in  1  Yem.,  8  Atk, 
and  4  Yes.,  are  correct ;  which  proceeded  on  the  ground  that  the 
prevention  of  fraud  was  the  reason  why  they  were  supposed  not 
to  be  within  the  statute.  There  is  another  class  of  cases  which, 
to  my  mind,  are  irreconcilable ;  and  I  cannot  perceive  that,  in 
any  of  them,  the  governing  principle  of  interference  could  be 
the  prevention  of  frauds.  I  allude  to  those  cases  where  it  is 
^  contended  that,  if  the  defendant  *  confessed  the  parol  agree- 
'-  ■'  ment  in  his  answer,  the  court  would  decree  the  perform- 
ance of  it,  although  he  insisted  on  not  performing  it,  claiming 
that  he  was  protected  by  the  statute  of  frauds.  This  doctrine 
was  holden  in  Pre.  in  Can.,  208,  374 ;  2  Atk.,  155 ;  8  ibid.,  1.   A 
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different  doctaine  was  holden,  2  H.  BL,  68 ;  2  Bro.  in  Can ,  568, 
565 ;  4  Ves.,  28 ;  6  ibid.,  87.  K  the  former  cases  be  correct,  the 
principle  must  be  that  there  was  indubitable  proof  of  there  being 
an  agreement ;  and  if  the  court  could  find  the  proof  that  there 
was  an  agreement,  without  learning  the  terms  of  it  from  wit- 
nesses, thej  would  decree  the  execution  of  it^  although  it  was  a 
parol  agreement. 

One  thing  seems  to  be  admitted  by  all :  that,  if  the  defendant 
admit  the  parol  agreement,  and  do  not  insist  upon  the  statute  of 
frauds,  the  court  will  execute  it  Whence  do  they  derive  this 
authority?  If  the  contract  be  void,  how  can  they  execute  it? 
It  is  true  the  admission  proves,  without  danger  of  fraud  or  per- 
jury, that  there  was  an  agreement;  but  it  was  a  parol  agree- 
ment, which  the  statute  declares  to  be  void.  Can  it  be  on  any 
other  ground  than  this,  that  they  have  arrived  at  the  evidence 
of  there  being  such  an  agreement,  without  danger  of  the  mischief 
being  incurred  which  the  statute  intended  to  prevent  ?  4  Ves., 
89,  648.  But  this  is  as  effectually  accomplished  where  the  parol 
agreement  is  admitted,  but  the  statute  is  insisted  upon,  as  when 
it  is  not  insisted  upon.  If  the  reason  why  they  cannot  decree 
ia,  that  it  is  a  parol  agreement,  it  will  remain  a  reason  when  it  is 
not  insisted  upon.  If  the  reason  why  they  decree  in  cases  where 
the  statute  is  not  insisted  upon  be,  that  it  is  out  of  the  danger 
guarded  against  by  the  statute,  so,  too,  are  the  cases  out  of  the 
danger  guarded  against,  where  the  agreement  is  admitted  and  the 
statute  insisted  upon.  The  cases  where  the  court  have  refused 
to  execute  an  agreement  when  admitted,  if  the  statute  of  frauds 
and  perjury  *  were  insisted  upon,  are,  to  my  mind,  wholly  p^^qqiy-i 
irreconcilable  to  an  established  practice  in  chancery ;  as  ^  -* 
vhere  a  bill  is  filed  for  the  performance  of  a  parol  agreement^ 
without  stating  it  to  have  been  in  part  executed,  appealing  to  the 
conscience  of  the  defendant  whether  such  an  agreement  existed 
or  not;  on  such  an  appeal  to  the  defendant's  conscience,  the 
court  compels  the  defendant  either  to  admit  or  deny  the  agree- 
ment Why  should  this  be  done?  Of  what  use  is  it,  if  the 
defendant  may  admit,  and  then  prevent  its  being  executed,  by 
insisting  on  the  statute  of  frauds  and  perjuries?  If  it  would 
answer  no  purpose,  there  would  be  an  impropriety  in  compelling 
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the  defendant  to  make  a  diBcoyeiy.  In  the  case  <^  (Md  v, 
Oodolphin,  cited  in  2  Bro.  in  Can.,  666,  Lord  Maoclksfiild 
declared,  that  the  defendant,  if  he  meant  to  avail  himself  of  tbe 
statute,  ought  to  hare  denied  the  agreement;  for,  aays  he,  if  he 
confesses  the  agreanent,  the  court  will  enfimse  it  So  Loid 
Thurlow,  2  Bra  in  Can.,  669,  on  a  bill  praying  for  disooTeiy 
and  relief,  where  the  defendant  pleaded  the  statute^  both  as  to  the 
discovery  and  relief  says,  that  if  nothing  in  stated  on  the  bill  bat 
a  parol  agreement,  if  the  defendant  pleads,  he  must  support  his 
plea  by  an  answer  denying  the  parol  agreement  For  what 
reason  is  it,  that  the  statute  may  be  insisted  upon,  and  pleaded 
to  the  discovery  7  It  could  be  for  no  other  than  this  only:  that» 
if  the  agreement  was  disclosed,  it  would  be  decreed  that  it  should 
be  executed ;  and  he  declares,  that  the  only  effect  of  the  statate 
was,  that  the  agreement  should  be  proved  aUwnde;  thatis^  not 
by  witnesses  to  the  contract,  where  there  was  no  danger  of  frauds 
perjury,  or  mistake ;  but  there  was  none  when  the  agreement 
was  admitted ;  and  this  is  entirely  correspondent  with  those  cases 
where  the  decree  has  been  enforced  when  the  agreement  has 
been  admitted,  although  the  statute  was  insisted  upon. 

r*f^Q»1  *  ^^  ^^  ^^^  ^^'^^  ^^  cases,  it  seems  to  me,  that  the  real 
^  -'  ground  on  which  the  court  has  proceeded,  in  decredng  a 
specific  execution,  is,  that  they  had,  by  a  legal  course,  come  at 
the  evidence  that  there  was  an  agreement  Althou^  it  was  a 
parol  agreement,  yet,  as,  in  such  cases,  there  was  no  such  danger 
as  was  guarded  against  by  the  statute,  the  court  found  no  diflScoltj 
in  decreeing  an  execution  of  it  This  appears  to  me,  the  better 
opinion ;  for  those  who  have  decided  thus,  to  say  the  least,  are  as 
respectable  as  those  who  have  decided  otherwise ;  and  the  cases 
in  which  that  opinion  has  been  adopted,  are  the  mostntunerotis; 
and  all  of  them  are  agreed  in  one  point,  that  the  agreement,  being 
a  parol  agreement,  is  no  objection,  if  the  statute  be  not  insisted 
on  by  the  defendant;  and  also  the  compelling  of  the  defendant 
to  answer  to  a  bill  of  discovery,  whether  there  was  an  agreement 
or  not,  when  this  would  be  perfectly  idle,  as  its  being  parol  was 
pleaded  to  the  discovery. 

There  remains  to  inquire,  what  is  the  principle  on  which  the 
court  has  ever  decreed,  that  when  there  was  a  parol  agreement, 
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and  a  delivery  of  posseasioD,  that  there  should  be  a  specific  exe- 
catioa  of  this  agreement  ?  This  was  done  in  the  case  of  Batcher 
V.  Stapeley,  1  Yem.,  465.  What  rendetB  it  difficult  to  deter- 
mine, is,  that  the  cases  on  this  point  also  are  not  reconcilable. 
In  a  case,  Pre.  in  Can.,  861,  a  doubt  is  expressed  as  tcf  this  point 
So,  in  the  case  of  Smith  t\  Tamer,  a  promiae  of  lease,  though 
aooompanied  with  possession,  was  held  to  be  within  the  statute. 
This  case,  in  principle,  is  opposed  to  the  case  of  Butcher  v.  Stape- 
ley. There  is  no  difference  in  the  cases,  only  one  was  an  abso- 
lute sale,  and  the  other  a  lease  for  years :  but  this  is  not  material, 
for  they  both  are  contracts  respecting  land. 

A  continuance  in  possesion,  after  the  expiration  of  a  former 
lease,  affords  no  proof  of  any  agreement  for  a  *  lease,  i-^oaa-i 
Ko  lease,  in  such  case,  will  be  decreed :  but  on  payment  '-  ^ 
of  an  increased  rent^  aooording  to  the  terms  of  a  parol  agreement, 
it  will  be  decreed  From  these  cases,  though  contradictory,  the 
better  opinion  seems  to  be,  that  when  possession  has  been  deli- 
vered, a  fulfillment  of  a  parol  contract  will  be  decreed.  That  it 
has  been  decreed  .in  some  cases,  is  indisputable.  Could  this  bo 
on  the  footing  of  any  advantage  derived  to  the  defendant,  by 
fraud  of  the  transaction  ?  It  does  not  appear  that  there  was  any 
other  fraud  but  refusing  to  perform  what  he  had  by  parol  pro- 
mised to  perform,  respecting  lands ;  and  all  admit  that  he  may 
legally  do  this.  J£  we  once  admit  the  principle,  that  we  can 
ascertain  the  &ct  that  there  was  such  a  promise,  from  any  quar- 
ter except  from  witnesses  to  terms  of  the  contract^  the  court  will 
decree  the  performance  of  it 

The  defendant,  by  putting  the  plaintiff  into  possession,  has 
famished  evidence  that  there  was  a  contract ;  and  the  plaintiff, 
being  placed  in  such  a  situation,  must  be  at  liberty  to  prove  the 
contract :  for  if  he  was  not  at  liberty  to  give  in  evidence  this 
agreement,  he  would  be  considered  as  a  trespasser. 

The  contradictory  opinions  respecting  the  cases  of  parol  con- 
tracts, when  they  are  to  be  executed,  and  when  not,  render  it 
difficult  to  elicit  the  principles  on  which  chancery  has  proceeded : 
yet  I  believe  it  will  be  found,  that  in  all  cases  where  courts  of 
chancery  have  decreed  a  specific  performance  of  a  parol  contract, 
respecting  real  property,  they  have  preceded  on  one  of  these 
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grounds;  either  that  it  was  neoessary  so  to  decree,  to  prevent 
fraad ;  (for  before  the  statute  of  firauds  fras  enacted,  chsnceiy 
relieved  against  fraud  in  a  contract ;  and  the  statute  requiring 
that  certain  contracts  should  be  in  writing,  did  not  validate  the 
contract,  if  it  were  infected  bj  fraud ;)  or  because  they  were  ena- 

r*4001  ^^^  ^^  ^^S^  grounds,  to  prove  a  *  contract  bj  evidenoe, 
not  within  the  danger  of  the  mischief  which  this  statute 
meant  to  prevent ;  a  principle  perfectly  well  known  to  be  received 
in  analogous  cases. 

Hence  it  is,  that  facts  are  admissible,  which  proye,  inoonteBta- 
bly,  that  a  conveyance  is  a  mortgage ;  although,  on  the  &oeof  it, 
it  appears  to  be  an  absolute  deed :  such  as  leaving  the  vendor  in 
possession  a  number  of  years,  and  demanding  no  rent,  and  the 
vendee  retaining  in  his  hands  the  note,  bond,  or  daim,  whidi 
was  the  consideration  for  which  the  deed  was  given  On  this 
note  the  vendee  receives  of  the  vendor  the  annual  interest  If 
this  conveyance  is  not  a  mortgage,  it  is  opposed  to  all  the  trans' 
actions  of  men ;  for,  when  the  grantee  makes  an  absolute  piu^ 
chase,  he  does  not  leave  the  grantor  to  enjoy  the  premises^  unless 
he  pays  rent ;  but  it  is,  as  is  always  practised  by  mortgagor  and 
mortgagee.  Again,  if  A  should  convey  his  &rm  to  B,  by  an 
absolute  deed,  to  pay  a  debt  which  he  owed  to  B,  by  bond ;  and 
then  leave  the  bond  in  the  hands  of  B ;  or  if  it  had  been  left  by 
mistake,  he  would  not  pay  interest  upon  a  debt  that  he  had 
already  paid  by  an  absolute  deed  of  his  &Tm :  nor  would  B  ask 
for  the  interest;  but  A  would  demand  his  bond.  All  this  is 
directly  opposed  to  the  idea  of  an  absolute  deed,  in  the  case  put; 
and  precisely  what  would  be  done,  if  there  was  a  mortgage  All 
this  proves,  that  there  was  an  agreement;  that  the  convejanoe 
was  a  mortgage,  a  security  for  the  debt  But  it  proves  onlj  a 
parol  agreement;  but  notwithstanding  this,  it  is  recognized  bj 
chancery,  as  a  valid  agreement  Such  an  agreement  could  not 
have  been  proved  by  witnesses,  who  heard  the  terms  of  the  agree- 
ment; but  may  be  proved  by  &ct8  that  speak  an  unequivocal 
language,  that  cannot  be  mistaken ;  for  here  there  is  no  such 
danger  of  fraud,  mistake,  or  perjury.  Pow.  on  Mort,  66. 
r»40n  *  ^  court  of  chancery  will  refuse  to  decree  a  specific 
performance  of  a  contract,  although  it  respect  lands,  pro 
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vided  it  is  discovered  that  there  are  reasonable  doubts,  as  to  the 
validity  of  the  vendor's  title ;  but  will  leave  the  vendor  to  seek 
his  remedy  at  law.  But  if  the  title  is  probably  good,  chancery 
will  decree  :  for  a  decree  of  that  court  does  not  alter  the  title.  2 
P.  Wms.,  199 ;  2  Atk.,  19,  20.  As  chancery  grants  specific  relief 
at  their  discretion ;  that  is,  in  the  exercise  of  sound  discretion ; 
they  do  not  deem  it  proper,  where  there  is  a  reasonable  doubt, 
whether  the  applicant  is  entitled  to  any  remedy,  to  grant  the 
peculiar  remedy  of  that  court 

It  has  been  observed,  that,  ordinarily,  chancery  does  not  decree 
a  specific  performance  of  contracts,  respecting  personal  property. 
The  only  reason  is,  that  a  remedy  at  law  is  deemed  an  adequate 
remedy  :  but  if  a  case  arises,  where,  in  the  opinion  of  the  court  a 
remedy  at  law  is  not  considered  as  adequate,  it  is  no  objection  to 
specific  relief,  that  the  contract  respects  personal  property.  There* 
fore,  in  England,  contracts  for  transferring  stock,  were,  formerly, 
considered  of  such  magnitude,  as  to  call  for  the  special  inter* 
ference  of  chancery.  1  P.  Wms.,  571 ;  2  ibid.,  885 ;  Pow.  Con., 
217,  236 ;  2  Yem.,  89.  But  latterly,  the  courts  of  chancery  have 
considered  such  contracts  as  receiving,  for  a  breach  of  them,  an 
ample  remedy  in  courts  of  law ;  and,  therefore,  refiise  to  decree 
that  they  shall  be  specifically  performed. 

Courts  of  chancery  have  often  refused  to  carry  into  execution 
an  agreement,  which  they  would  not  rescind :  As  when  an  agree- 
ment is  made,  unattended  with  fraud,  but^  on  the  whole  is  a  hard 
bargain.  So,  when  the  person  seeking  a  specific  performance, 
has  before  shown  a  disinclination  to  fulfill  it ;  but  circumstances 
being  changed  (and,  perhaps,  by  his  conduct),  during  his  delay, 
rendering  *  it  now,  in  his  view,  a  beneficial  agreement  r-^^j^-^ 
to  him.  So,  too,  when  an  agreement  has,  for  a  long  time,  ^  ^ 
lain  dormant,  chancery  has  refused  to  decree  the  performance  of 
such  contracts.  The  principle,  on  which  the  denial  is  founded, 
m  the  last  case,  is,  as  I  apprehend,  that  a  presumption  arises, 
that  the  daim  made  under  such  an  agreement,  has,  probably 
been  settled,  or  in  some  way  released ;  and,  therefore,  the  claim- 
&Qt  is  left  to  assert  his  claim  at  law.  2  Pow.  Con.,  260.  A  court 
of  chancery  will  protect  the  assignment  of  a  bond,  or  instrument, 
not  negotiable ;  that  is  to  say,  A  gives  a  bond  to  B,  who  sells  it 
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to  0 ;  and  of  this,  A  has  notice.  K  A,  after  notioe,  pay  this 
bond  to  B,  who  is  a  bankrupt,  so  thai  0  eannot  hare  an  effectaal 
remedy  against  B,  cbanoeiy  will  compel  A  to  pay  the  ootitents 
of  the  bond  to  C.  The  principle  on  which  chancery  proceeds, 
is,  that  it  has  become  the  daty  of  the  obligor  to  pay  tlie  assignee 
of  theobligee;  and  if  he  violate  this  duty,  so  that  the  assigDeeia 
injured,  chancery  will  compel  him^to  compensate  the  aoignee. 
If  the  inquiry  be  made,  What  necessity  was  there  for  the  iDte^ 
ferenoe  of  chancery  ?  Gould  not  a  court  of  law  have  afbrded  a 
remedy  to  the  assignee?  To  this  I  answer,  that  I  have  nodonbt 
the  maxims  of  the  common  law  would  have  reached  this  case; 
for,  when  an  injury  is  sustained,  because  a  duty  was  not  per 
formed,  which  the  person  who  oecasioned  the  injury,  owed  to 
the  person  suffering  the  injury,  the  sufferer  is  entitled  to  damft- 
ges.  Inthiscase,  nothingcan  bemoremanifiasti  than  thatitwaa 
the  duty  of  A,  to  have  paid  the  money  due  upon  the  bond  to  C, 
and  not  to  have  suffered  the  money  to  have  gone  into  the  hands 
of  B ;  and  he  ought  not  to  have  taken  a  release  firom  the  bond, 
and  prevented  a  recovery  thereon ;  thus  wantonly,  without  any 
justifiable  cause,  destroying  C's  security  for  bis  money :  or  if  it 
were  done  to  derive  some  advantage  to  hifrinelf^  at  the  expeise 
of  C,  I  can  conceive  *  of  no  reason  why  a  peraon  so  in 
^  ^  jured,  must  apply  to  chancery  for  relief  except  this,  that 
courts  of  law  refused  to  grant  that  relief,  which  the  maxims  of 
the  common  law  would  have  warranted  them  in  doing  The 
courta  of  chancery,  when  they  grant  relief  in  such  casea^  o?er 
leap  no  bounds  and  are  governed  by  no  caprice.  They  only 
afford  a  remedy,  where,  upon  principles  of  law,  there  ought  u 
be  a  remedy,  and  which  courts  of  law  refuse  to  grant  The  un- 
yielding disposition  so  long  shown  in  Westminster  Hall,  against 
extending  the  Tnaxims  of  the  common  law  to  cases  within  the 
reason  and  principles  of  those  maxims,  is,  however,  now  yielding 
to  more  liberal  views.  I  very  much  doubt  whether,  when  snch 
an  equitable  right  has  been  violated,  a  court  of  law  would  now 
deny  a  remedy,  in  an  action,  appropriate  to  the  injury.  In  G<»* 
necticut,  an  action  at  law,  in  axxck  cases,  has  long  since  heea 
sanctioned,  without  experiencing  any  inoonvenienoa  It  is  not 
long  since,  that^  if  a  written  security  for  money  were  loa^  the 
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loeer  had  no  remedy  at  law.  It  was  supposed  to  be  neoessary 
to  apply  to  chancery ;  and  the  only  reason  must  have  been,  that 
couits  of  law  refused  to  afford  any  remedy :  for  it  had  been  es- 
tablished, that,  when  a  deed  or  writing  was  lost,  the  contents 
might  be  proved  by  parol  testimony,  being  the  best  evidence 
which  the  nature  of  the  case  would  admit  o£  If  A  should  claim 
title  to  land  on  an  ejectment,  if  the  deed  were  lost,  he  could  prove 
the  loss,  and  then  prove  the  contents^  and  show  his  title :  yet,  if 
he  wished  to  bring  an  action  founded  on  a  written  instrument,  he 
roust  apply  to  chancery.  Why  should  it  be  necessary,  when  the 
evidence  of  the  loss  was,  in  point  of  law,  admissible?  The  only 
reason  was,  because  a  technical  rule  of  pleading  required,  that 
profert  should  be  made  of  the  instrument  on  which  the  action 
was  brought  The  defendant,  then,  had  a  right  to  pray  oyer  of 
the  instrument,  and  to  give  oyer  of  it  became  *  impossi-  p^i^^^o 
ble,  by  reason  of  the  loss.  The  plaintiff,  of  course,  was  '•  ^ 
nonsuited.  The  plaintiff  must  then  be  remediless,  unless  he 
applied  to  chancery ;  where  he  found  that  relief^  which  he  ought 
to  have  found  in  a  court  of  law ;  not  in  violation  of  any  princi- 
ple, but  in  perfect  conformity  to  principles  which  had  been  long 
established :  and,  of  late,  courts  of  law  find  no  difficulty  in  sus- 
taining an  action,  where  the  writing  is  lost  In  this,  as  in  other 
cases,  when  the  loss  is  supposed  to  be  occasioned  by  the  conduct 
of  the  defendant,  and  the  knowledge  of  this  loss  is  confined  to 
him;  it  lays  a  foundation  to  go  into  chancery,  to  apply  to  the 
conscience  of  the  defendant 

Where  there  are  joint  obligors,  whose  duty  it  is,  each  to  pay 
an  equal  share  of  a  bond,  and  one  pays  the  whole,  his  only  rem- 
edy is  to  apply  to  chancery,  to  obtain  from  him  or  them,  his  or 
their  proportional  share.  Surely,  the  principles  of  law  would 
have  warranted  a  court  of  law,  in  affording  an  ample  remedy. 
It  was  the  duty  of  the  joint  obligors,  to  pay  equal  shares.  K  one 
performs  the  duty  for  all,  in  a  case  where  he  was  obliged  to  pay 
the  whole,  if  they  do  not,  to  prevent  being  sued:  justice  dic- 
tates that  the  rest  pay  to  him  their  shares.  The  money  paid,  was 
money  laid  out  and  expended  for  their  use,  under  circumstances 
that,  in  justice,  they  become  liable  to  pay  to  him,  the  money  so 
paid  and  expended ;  and,  in  consideration  of  such  liability  in 
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point  of  law,  promised  to  pay  it  No  reason  can  be  aasigaed  for 
ah  application  in  equity,  other  than  this ;  that  courts  of  law  re- 
fused to  sustain  an  action  on  this  implied  contract  In  Coonecti- 
cut,  an  indebitatis  assumpsit  lies  against  each  delinquent  obligor, 
to  recover  the  share  which  he  ought  to  have  paid.  I  have  never 
heard  of  any  inconvenience  arising  firom  such  practice. 

When  one  of  two  partners  in  trade  dies,  the  partnership  being 

r*4nfil  ^^^^^^  ^®  ^^  **  ^^  ^  brought  against  the  *  surviving 
^  -'  partner,  without  joining  the  executor  of  the  deceased 
partner.  K  the  surviving  partner  should  be  insolv^t,  so  that 
no  e£fectual  recovery  could  be  had  by  means  of  the  suit  against 
him,  the  creditor  then  applies  to  chancery,  that  he  maj  recover 
his  debt  firom  the  executor  of  the  deceased  partner,  who  has  as- 
sets sufficient  In  such  case,  nothing  can  be  more  certain,  than 
the  liability  of  the  executor  of  the  deceased  partner,  having  as- 
sets ;  for  the  deceased  partner  owed  the  debts ;  and  his  death 
does  not  discharge  his  estate  from  being  liable  to  pay  his  debts; 
and  the  only  reason  why  his  executor  was  not  in  the  first  plaee 
joined  with  the  survivor,  in  the  suit  against  the  sorvivoi^  was 
the  inconvenience  which  would  arise,  from  uniting  the  surviving 
partner  witli  the  executor  of  the  deceased  partner,  when  the 
form  of  the  judgment  against  one,  would  be  different  from  the 
form  of  the  judgment  against  the  other.  But  the  inquiry  is,  how 
came  it  to  pass,  that  the  application,  in  such  case,  must  be  in 
chancery  ?  Most  assuredly,  the  &ct8  which  in  such  case  exist, 
create  an  obligation  on  the  executor  of  the  deceased  partner,  to 
pay  the  debt :  no  specific  remedy  is  sought  for ;  a  sum  of  money 
is  the  object  of  the  suit ;  there  is  not  any  testimony  wanted,  that 
cannot  be  produced  in  a  court  of  law.  What,  then,  prevents 
bringing  an  action  on  such  case,  before  a  court  of  Ihw,  and  there 
recovering?  The  maxims  of  the  common  law  arc  sufficient  to 
warrant  a  suit  at  law.  The  only  reason  is,  that  a  court  of  law 
would  not,  in  this  case,  apply  the  maxims  of  the  law.  There  is 
nothing  done  in  a  court  of  chancery,  when  in  such  case  they 
grant  relief,  that  is  contrary  to  law,  but  in  conformity  to  it;  and 
the  only  reason  of  the  difference,  apparent  betwixt  a  court  of 
law,  and  a  court  of  chancery,  is,  not  that  the  latter  has  ove^ 
leaped  any  boundary  fixed  by  law ;  but  because  courts  of  law 
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Stopped  short  in  affording  a  remedy  at  law,  where  the  *  p^^j^ftr 
TnnYima  of  the  law  would  have  warranted  them  in  so  ^  ^ 
doing.  In  Oonnecticat^  we  now  bring  a  suit  at  law,  in  such  case, 
against  the  executor;  and  have  never  experienced  any  disad- 
vantage from  such  practice,  that  has  come  to  my  knowledge. 

When  chancery  interposes,  to  compel  the  performance  of  an 
act  which  has  been  covenanted  to  be  performed,  it  always  treats 
the  subject  as  if  the  act  had  been  performed  at  the  time  of  the 
contract.    The  act  which  chancery  decrees  to  be  done  is  the  same 
act  as  would  have  existed  had  it  been  done  when  it  was  agreed 
to  be  done.    This  is  the  general  rule ;  and  it  would  seem  that 
this  was  the  only  point  of  light  in  which  it  could  be  viewed.    It 
would  seem  strange,  that  if  A  had  covenanted  with  B  to  convey 
to  him,  By  an  estate  for  life,  that  chancery  should  direct  him  to 
convey  a  fee  simple,  or  vice  versa.    Yet  there  is  a  class  of  cases 
in  which,  if  the  thing  had  been  done  as  covenanted  to  be  done, 
it  would  have  been  a  different  thing  from  what  it  is  when  chan- 
cery decrees  an  execution  of  the  covenant.    If  A  should  devise 
or  convey  Blackacre,  for  life,  to  B,  and,  after  his  death,  to  his 
heirs,  or  to  the  heirs  of  his  body ;  in  the  former  case,  it  would 
be  an  estate  in  fee  simple,  in  B ;  and,  in  the  last  case,  it  would 
be  a  fee  tail  general,  in  B.    But  if  A  had  covenanted  so  to  do, 
and  application  was  made  in  chancery  to  decree  that  such  cove- 
nant should  be  executed,  chancery  would  direct,  in  the  first  case, 
that  the  whole  estate  should  be  settled  on  B  for  life,  and  a  fee 
simple  to  that  person  or  persons  who  might  happen  to  be  the  heir 
or  heirs  of  B ;  and,  in  the  other  case,  chancery  would  direct  the 
estate  to  be  settled  an  estate  for  life  on  B,  and  in  strict  settlement 
in  tail  on  the  heirs  of  his  body,  in  their  order ;  first,  second, 
third  son,  &c.    If  A  had  granted  or  devised,  in  the  words  in 
which  he  covenanted  to  grant  in  the  first  case,  B  would  have 
taken  the* whole  estate  in  fee  simple:  the  words  "^^rr»jA7i 
life"  would  signify  nothing ;  and  the  presumptive  heirs  '•        -' 
of  B  would  not  be  entitled  to  any  estate  therein :  B,  the  first 
taker,  takes  the  whole.    In  the  second  case,  the  words  '*  for  life" 
signify  nothing;  the  beirs  of  B's  body  would  take  an  entailed 
estate  by  descent,  if  B  did  not  dock  the  entailment ;  which  he 
might  do,  for  it  was  an  entailed  estate  in  him.    That  which, 
71 
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whea  done,  amonntH  to  a  fee  simple,  or  fee  tail,  wken  ooYCBantod 
to  bedone  amoimtB  to  an  estate  for  life  only.  That  wbich,  when 
done,  gnrea  noestate  to  the  heirs  of  B,  when  oorenantBd  to  be 
dime  ia  a  ooTenant  to  give  the  heirs  of  B  a  fee  ample.  That 
whioh,  when  done,  maj ,  if  not  doeked^  desoend  an  eataSedcBtale 
to  B's  ohildieo,  when  covenanted  to  bedoneis  a  oovenantto  vest 
in  B's  children  a  fee  tail,  not  descendible  fiom  B,  or  liable  to  be 
docked.  If  the  teohnical  language,  "for  life,  and  Us  beiia^" 
control  the  intention  in  a  g^nt,  surely  tiseire  is  the  same  reason 
for  contrdliag  the  intention  in  a  covenant ;  or,  coi  the  othw  hand, 
if  the  intention  is  to  prevail,  when  that  intentiion  10  to  do  a  lawM 
act,  and  to  control  the  technical  language  naed  in  a  coYenaat, 
there  ia  the  same  reason  whj  the  intention  should  control  the 
technical  language  in  a  deed  or  wilL  Shelly's  oase ;  CJoke'sBep; 
Perrin  v.  Blake,  4  Burr. 

In  the  case  above  stated,  it  is  apparent  that  a  court  of  ohaneeiy 
decrees  a  specific  perfemumce  of  a  covenant  to  do,  on  pnQci{de8 
directly  opposed  to  the  principles  of  a  court  of  law,  req^ectiag 
the  same  thing,  when  dcHiew 

The  protection  afforded  to  married  women,  by  courts  of  chaa* 
oeiy,  is  exclusively  the  province  of  chancery.  In  cases  of  Hob 
kind,  it  must  be  admitted  that  the  maxim  of  law,  that  husband 
and  wife  are  one  person,  ia  in  a  great  degree  disregarded  For 
it  ia  now  admitted  ibst  chancery  will  protect  the  separate  pio- 
^^^.  perty  of  the  wife ;  and,  *  whenever  such  property  is  in  the 
^  ^  hands  of  trustees,  they  are  compellable  to  allow  h^  the 
wfacde  benefit  of  it  Chancery  admowledgeB,  and  gives  eflbct 
to  her  right  of  conveyance  of  such  property,  by  deed<»* by  will; 
;and  the  husband  ia  treated  as  a  mere  stranger  to  such  proper^; 
and  if  the  husband  should  iavade  such  property,  she  has  in 
chancery  a  remedy.  The  contracts  of  the  husband  with  the  wifiy 
respecting  such  property,  have  been  held  valid :  as  where  tfaa 
husband  has  borrowed  of  the  wife  such  property;  the  absurdity 
of  a  tnaa's  borrowing  of  himself  beii^  of  no  force,  in  sucb  a 
ease,  in  chancery.  Often,  the  wife  has  been  enablsd  to  procoie 
separate  property  for  herself  from  her  husband's  estate,  by  virtue 
of  his^eonsent;  though  no  promise  to  endble  her  so  to  do  htf 
been  binding  upon  him.    A  contract  betweea  hnsband  and  wife^ 
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By  artictes  of  §gifeetxiefi%  to  lire  ^phhMf^  h  a  riilid  contractile 
chancery ;  .and  it  is  sol  lit  fihe  poWei'  of  eith€f^  husbahd  or  iriSS 
to  8^  it  aitide,  Tfritliottt  tbe  other'^  ddnsetli  Thei^  ^se  jarting 
de6i8i61iil  Witti  ifespeet  to  ^mtfictB  dUo^iig  a  separate  inainte^ 
fianoe.  The  (^ase^  6f  iteHd  f)i  fieild,  8  Atk.,  296,  and  Gbfh  ^. 
Gath,  8  Bro.  in  Can.,  614,  are  in  &toiI  of  stidi  (iotitraCts ;  and 
legatd  i/.  Jbhlison  id  dpt^os^d  td  {hem.  fittt  Whatever  objection 
tttay  bd  AUde  W&ete  the  bdsbahd  and  Wife  ^iM  die  only  ootit^^ic^' 
Ing  pai^es,  jet,  When  a  trustee  interVeikei^  bhaticeiy  ooinpels  &el 
hnsbttltd  to  execute  <he  cMiitMect  B  Atk.,  5il.  And  in  the  lai^ 
clHSe,  the  powei^  ezcdi^cisM  is  iii  conformity  to  le^  piflndiples ;  for 
iutfh  a  ^trntML  hte  beeiti  held  V^d  in  m  lu)<Son  at  law.  2  £ast, 
288.  ^MiMiy  will  not  dnforde  sudi  eotitr^kets  tk  the  e:tpe&sef 
of  (sfediloM  Of  {iHitdhasei^ 

The  y^dating  a  eOntx^  b€ftwi:itt  httebtad  and  wife^  Wliei^ 
fliei^  11^  a  trtojte^  ill,  eiss^ntially,  yalidtitin j;  ft  oOntrMt  between 
hust)add  and  iMe  Whef6  there  is  no  frtistea  Ihe  objeotioii  oa 
adeooot  bi  there  being  to  tftd^tte  id  *  mer^y  forind  ^  fi>rj  r4Jy^/v-( 
In  i^ch  a  t6^  the  trustees  are  oMy  agentsof  (^^hiisbaiid  '-  ^ 
and  irile,  to  carry  i«to  exeoution  tiiear  eontfaotsi  If  a  eoirtraat 
betWaeti  husband  and  ^vrife  be  what  the  laW  Would  not  adiait  6^ 
Budi  a  shifty  by  ifit^rposing  a  trusteel,  Would  bs  a  fraud  upon  Ae 
kw^  and  what  the  law  would  noi  endtar6;«  Theredoes  not  appear 
any  iolid  reason  why  a  husband  eannot  oonVey  dheotfy  to  hi» 
w^  ai^  {>foperty  whidb  she  is  capaMo  of  holding,!  whioh  WoiM 
be  a  yaMd  conteyanoe  at  law  as  well  aa  in  eqiiity.  If  thisbesQi, 
it  iii  aot  aft  ntiauthoriBed  assuiikption  Of  power,  by  th<j  counts  of 
ahanoeifyf  lo  decree  the  Mfilliaent  of  a  donfftraot  Of  the  hnsbtad^ 
so  to  eo&T^.  I  know  it  is  said  thai  A,  the  husband,  eannot 
conTSj  to  B,  file  w^  by  deed;  but  it  is  adstttfed  that  Ay  tha 
husband,  oail  contoiy  ^ed  pttt>^eity  to  J.  S.,  under  mk  agreement 
that  he  shall  convey  to  B,  the  wife ;  and  an  estate,  so  conveyed^ 
Vests  in  B;  X&  beiii^theehannelthKmghwhidi  flie  prapeirty 
is  eowreyed  tcy  hen  If  the  law  intenddd  to  protvent  the  husband 
from  ootyeying  t9  his  wife^  would  it  suffer  ^oeh  a  palpable  fraud 
to  be  CGUAiitted  Upon  itself?  Surely  aot  N<r  ]^rinciple  is  yiO- 
kted  by  theoaiMs  of  ohanee^^  when  £bey  view  audh  contntots 
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between  the  huBband  and  wife  as  valid.    Nothing  but  a  fomuJ, 
technical,  unmeaning  maxim  is  disregarded. 

Marriage  agreeilientB,  before  maniagei  will  be  enfoioed  in 
chancery,  after  marriage;  that  is,  such  as  are  agreed  to  be  per- 
formed. When  they  are  actuaUy  performed,  the  property  is 
vested  at  law  as  a  jointure. 

A  bond,  given  to  the  intended  wife,  to  secure  a  marriage  set- 
tlement, it  is  said,  is  considered  void  at  law;  yet  chancery  views 
this  bond,  with  a  condition  to  make  a  settlement,  as  a  covenant 
so  to  do;  and,  like  all  other  agreem^its  to  make  a  marriage  set- 
tlement,  will  be*enfoiced  in  chancery.    Is  not  this  the 
*^       -'  true  point  of  light  in  which  to  view  every  bond  with  a 
condition?    Xf  the  thing  specified  is  not  done,  die  bond  is  in 
forca    Is  it,  in  substance,  anything  more  than  a  covenant  to  do 
thalihing?  and,  if  he  did  not,  to  pay  the  penal  part  of  the  bond? 
And  the  penally  was  aflixed,  for  the  very  purpose  of  en&Tdng 
the  thing  to.  be  done,  mentioned  in  the  condition.  2  Yem.,  480; 
lPow.Con.,444;  2ibid.,261;  lPondb.,187;  2P,Wms.,248; 
2  Atk.,  97 ;  2  Pow.  Con.,  17 ;  2  Vem.,  157.    When  such  bond 
is  entered  into  before  marriage,  to  pay  a  certain  sum  to  his  wife 
after  his  death,  such  bond  is  considered  to  be  an  agreement  which 
chancery  will  enfoica    If  the  bond  was,  that  some  collateral  act^ 
as  a  conveyance  by  him  of  real  property,  should  be  done,  it  is 
easy  to  see  why  chancery  should  decree  that  the  specific  thing 
should  be  done;  for  the  penalty  was  added  to  compel  the  per- 
formance.   But,  if  it  be  to  pay  a  sum  of  money,  it  is  now  settled 
that  such  bond  is  good  at  law.    There  have  been  three  dedsions 
on  this  point:  the  two  first  by  a  divided  court;  in  the  last,  the 
court  was  unanimou&    Since  the  controversy  is  settled,  there  is 
not  any  necessity  of  an  application  to  chancery ;  for  the  remedy 
at  law  is  adequate.  2  Yem.,  480,  687 ;  2  P.  Wms.,  248 ;  8  ibii, 

884. 

A  court  of  chancery  may  decree  the  performance  of  an  award 
in  many  cases.  When  it  is  an  award  to  pay  a  sum  of  money, 
there  is  no  reason  why  chancery  should  interpose ;  for  the  rem- 
edy at  law  is  adequate.  But  when  the  award  is  to  do  a  coUat* 
eral  act,  and  that  act,  if  there  had  been  a  contract  to  do  it,  is 
such  a  one  as  chancery  would  decree  should  be  done^  chanceiy 


N 
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will  decree  a  specific  performance  of  the  award :  As  if  the  award 
had  been  to  convey  an  authentic  title  to  land,  or  if  it  had  been 
to  deliver  a  deed  to  the  obligor,  or  the  like,  chancery  would 
decree  that  it  should  be  done.    This  *  interference  has  r^A^-i^ 
taken  place,  where  the  award  was  defective ;  so  that  no 
action  at  law  could  have  been  maintained  on  the  award.    But, 
in  such  cases,  the  interference  of  chancery  was  upon  the  ground, 
that  there  had  been  an  agreement  to  perform  it,  subsequent  to 
the  award.  8  P,  W.,  187 ;  2  Vern.,  24.    It  was  decreed  to  be  ful 
filled,  because  the  defendant  had  agreed  to  fulfill  it    It  is  not  a 
matter  of  course,  that  chancery  will  decree  the  performance  of 
every  agreement  respecting  real  property :  it  may  be  such  an 
agreement^  that  a  recompense  at  law  may  be  considered  as  ade- 
quate.   It  has  been  a  question,  whether  a  covenant  by  lessee, 
will  be  specifically  enforced?  1  Yes. ;  and  it  is  settled,  that  a 
covenant  to  repair,  will  not  be  enforced.    Whatever  the  contract 
may  be,  which  chancery  refuses  to  enforce,  respecting  real  pro- 
perty, if  it  be  a  perfectly  fair  contract,  it  is  because  a  recompense 
in  damages  by  a  court  of  law,  is  sufficient    So,  too,  an  agree- 
ment may  relate  to  personal  property,  and  be  considered  of  such 
importance,  that  chancery  will  decree  specific  performance  of  it^ 
notwithstanding  the  general  rule :  As  in  a  case,  S  Atk.,  88,  which 
was  an  agreement  for  a  purchase  of  a  large  quantity  of  timber, 
to  be  paid  for  at  six  installments.    The  purchaser  was  to  have 
eight  years  for  the  disposal  of  the  timber.    A  court  of  chancery 
viewed  this  contract  of  sufficient  importance  to  warrant  their 
interference.    So,  in  a  case  of  an  agreement  betwixt  partners,  to 
cany  on  a  tfttde  together,  the  memorandum  of  the  agreement 
specified,  that  articles  pursuant  to  it  should  be  entered  into.  This 
was  decreed  to  be  fulfilled.  8  Atk.,  88.    So,  too,  acourt  of  chan- 
oeiy  decrees  the  specific  performance  of  a  covenant  of  indemnity. 
If  the  covenant  be  broken,  and  he  who  became  surety  had  been 
sued,  why  should  chancery  interfere?  for  chancery  could  render 
no  other  remedy  than  what  a  court  of  law  could  render,  viz., 
an  indemnity,  by  a  sum  of  money.    The  *  principle,  in  ri^A^oi 
such  case,  is,  that  it  is  unreasonable,  that  the  surety  should  ^ 
be  obliged  to  pay  that  money,  which  it  was  the  duty  of  the  prin- 
cipal to  pay.    The  object  of  the  application  is,  to  compel  the 
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imadpal  to  piyr,  (^^  iibe  fnxeij  auyr  \»  P^Tod  finom  |^  tfopbb 
respeoting  it,  On  tbi)  awid  groniujl  h  i|^  wIi^kq  ihem  u  i^  09Q& 
ter  toad,  altlioii^  the  purity  is  upt  Qiol^ste^;  yet,  aft^  Ae 
money  hi^  beoorae  dmoa  Aaorigiiu^  bopdl,  tba dcmrt  wQl daora^ 
(iiat  tiie  priooipal  b1^  duiQlwge  t}ie  deh^  go^  toq^  whsja  th^ 
leaiiee  bad  ooveoa^t^  to  }eaiTe  on  the  pnQinisepi  atoick  to  a  oerkaiB 
amount,  the  leaaop,  (^  Icm^  being  M>PY(I  to  e^pinii)  having  % 
well  grounded  snq[Ha|oi^  that  %\m  lefla^e  waa  about  ^  l^ve  di^ 
pf^misfas,  deatitut^  of  atocli,  filed  a  bill|  gif fa  l(i|Re^  ^d  th^  <xmit 
deoreed  f^  spepiflo  fulQUment  pf  tbd  eon^fi^ 

My  object,  in  ati^tmg  theao  ofia^  ia  i^xt  to  exhibit  tp  view  Ijw 
law  of  eoutraotp^  oar  Uie  aeveriJ  oatiea  ip  which  equity  inteifereg; 
but  oply  to  furniah  ao  i^auy  ^xamplea,  m  wlH  e(:i^bit  the  piiih 
^ple  ou  which  a  iiQurt  of  ch^noeiry  proceed  In  th^  epBca  meor 
^U^  H  is  appar^%  that  there  waa  a  remedy  at  law;  butchaa- 
oery  deepaed  them  of  stuffioient  magnitude  tQ  giant  ^  spedfip 
lemedy.  I  know  it  has  been  ooa^ded,  tbai^  iu  tihe  last  caae 
equity  affords  a  reu^edy,  when  law  opuld  not  b^Ye  i^ided  any 
lemedy ;  because,  it  is  said,  that  ^  sm^aty  cannot  raaint»in  aa 
actioB  at  law,  until  h^  ip  dspuu^ed ;  that  \ofi^  liabil^y  affoida 
ao  ground  for  fin  ao^ou.  There  is  s^ot  ^y  Aeeepiljy  to  ^cpanui^ 
that  question  in  the  present  epuse ;  yc!^  I  iqp^pi^hendt  iiulepeBdeat 
of  any  aid  from  thi^t  quarter,  it  will  b^  found  t)l4t  tb^V^  i^  ^ 
remedy  at  law.  The  ^^rpe  of  thfi  bWft^sa  is  tbia:  Tbsre  is  » 
bond  giTOu  by  A,  the  pripeipal,  and  B,  the  surely,  to  C>  theeiedi- 
tor  of  A,  to  pay  lum,  Q  a^  sum  of  money,  to^  be  puid,  as  appean 
by  the  condition^  at  soffie  future  period ;  imp4  At  th^  pnnoip4 
executes  a  bond  to  S,  the  ^sonditioQ  <4  which  bw4  ^  if  he^  ^ 
r*41S1  *  ^^^^^  P*y  *^  original  bond  to  C,  that,  ifi  tbsl  eaa^ 
^  ^  the  bond  from  A  to  B  d^pidd  be^^idj  but  tf  t^d«iB<* 
ao  pay,  the  bond  from  A  ^  B  sho^  be  in  fuU  ibro^.  The  ori- 
ginal bond  by  At  sa  he  \M  bound  himai^  to  do  bis  bond  to  B 
was  forj^ted ;  and,  ef  eourpe^  bs  was  liable  on  his  bond  to  B. 

There  is  a  great  oo^tsrarie^  of  opinion,  wnong  ewoieiit  jwlge^ 
whether  chanoe.7  ought  to  decree  the  p^^rrnmqe  of  an  sff^ 
ment,  where  the  epyeuantcop  eoyenanted  to  procw^  his  wiib  to 
levy  a  fine  with  hina,  ^f  his  lauda^  op  ber  own,  The  objeotioii 
to  enfbroe  it,  cannot  be  tbf^t  su^h  a  cpTepsut  is  yokl,  by  Jtason 
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of  the  impoflnbUily  of  perfonnmg  it    If  there  should  be  an  im- 
poisifaflity  to  ^pertotm  it^  beoavse  his  wi&  would  not  be  persuaded 
lo  levy  it^  this  is  not  that  kind  of  imposBibili^,  whioh  renden 
the  ooFesumt  void;  tibat  is  to  say,  an  impossibility  in  the  nature 
of  thinga    It  must  be  admitted,  that  the  oontract  was  such,  that 
it  might  be  attended  with  peonliar  hardship.    The  husband 
might  not  be  able  to  persuade  his  wife  to  join  with  him  in  levy- 
ii^  the  fine;  and  if  heoould,  it  is  highly  probable,  that,  in  many 
cases,  it  would  not  be  a  volontaiy  act    She  does  it  merely  to 
pieTent  the  rain  of  h&t  husband.    It  is  in  some  degree^  invading 
the  secori^  whieh  the  laws  afford  to  the  wife|  that  she  should 
never  be  obl^ed  to  part  with  her  estate,  or  any  right  which  she 
has  in  her  husband's  estate,  without  her  free  consent    For  these 
reasons,  it  has  heea  contended,  that  chancery  ought,  in  the  exer- 
cise of  its  discretion,  to  refuse  to  decree  the  performance  of  such 
oontracty  and  to  leave  the  plaintiff  to  avail  himself  of  his  remedy 
at  law.    Upon  examination  of  the  authorities,  it  i^pears,  that 
most  of  Ihem  consider  it  such  a  oontract,  that  a  coart,  in  the 
exercise  of  sound  discretion,  could  not  rafttse  a  decoree  to  exeoute 
it    It  is  said,  that  there  is  a  variety  of  cases,  where  equity  wUl 
decree  a  specifie  *  performance  of  contracts,  which  are  ri^Air] 
not  recognieed  as  good  contracts  in  law.    If  theie  be 
any  such,  I  apprehend  they  are  fewer  in  number  than  is  gen^ 
ndly  BU{^x)6ed.    It  was  once  supposed,  that  no  action  could  be 
maintained,  when  the  assignment  of  a  chose  in  action,  was  the 
meritorious  cause.    The  right  obtained  by  such  assignment,  is 
such  a  right  as  equity  wiD  protect  \  and  I  believe  the  violation 
cf  such  a  right  would  now  be  considered  sudh  an  injury  as  would 
meet  with  a  remedy  in  a  court  of  law.    So,  too,  it  is  said,  that 
an  agreement  betwixt  two  persons  to  divide  betwixt  them,  what 
should  be  given  to  them  by  the  will  of  a  person,  will  be  enferoed 
ia  equity ;  whilst  there  is  no  remedy  at  law.    That  it  should  be 
considered  such  an  agreement  as  chancery  would  decree  the  exe^ 
cation  o^  is  not  strange ;  but  I  cannot  perceive  the  least  reason, 
when  such  a  contract  is  violated,  why  there  should  be  no  remedy 
at  law.    I  know  it  is  said,  that  a  mere  possibility  does  not  pass 
by  grant    The  sound  sense  of  this  maxim  is  not  very  apparent; 
and  the  time  has  been,  when  a  possibility  was  not  devisaUa 
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But  this  difficulty  has  ceased ;  and  why  it  should  not  be  gnntt- 
ble,  when  it  is  devisable,  is  very  difficult  to  c(»npiehend.  But 
admit  the  maxim  in  its  full  strength-— does  this  pierent  a  leoo- 
very  on  an  executory  contract,  which  respects  a  contingency,  when 
it  has  fallen  ?  Would  not  a  contract  be  valid,  where  A  pro- 
mised B  to  pay  to  him  one  hundred  dollars,  when  he  shoold 
marry  0  ?  This  was  uncertain,  and  depended  on  a  contingeDcy : 
but  when  B  marries  C,  he,  undoubtedly,  has  a  right  of  actioD 
against  A,  if  he  does  not  fulfill  his  promise. 

A  contract  to  leave  a  certain  sum  to  a  perscMi  in  a  will,  if  made 
upon  a  valuable  consideration,  it  is  said,  will  be  executed  in  chan- 
cery, though  there  is  no  remedy  at  law.  I  perceive  no  difficulty 
which  should  prevent  a  court  of  law  from  sustaining  an  action 
r*4.lfi1  ^^  ^^^^  contract  The  *  objection  is,  that  the  person 
^  contracting  must  be  dead  by  the  supposition,  befcMie  any 

right  of  action  arises.  If  this  were  a  solid  ground  oa  which  to 
stand,  it  would  as  effectually  prevent  the  interference  of  a  conit 
of  chancery,  as  a  court  of  law.  Whatever  might  have  been  the 
opinion  of  judges  on  this  point,  in  former  times,  it  is  now  admit- 
ted, that  the  executor  may  be  liable  at  law,  on  a  contract  made  by 
his  testator,  where  the  testator  could  not  be  liable  during  his  li& 
This  is  the  case,  when  A  gives  to  B,  his  intended  wife,  a  bond, 
that  he  will  leave  to  her  a  l^acy,  of  a  certain  amount  Hems^ 
ries  B,  and  dies  before  her.  In  this  case,  he  could  not  be  liable 
on  his  bond,  in  his  lifetime.  But  it  is  now  no  longer  a  contro- 
verted question,  whether  .his  executor  is  liable  on  this  bond:  it 
is  settled  that  he  is  liable.  So,  too,  if  A,  a  testator,  devise  his 
estate,  and  is  about  to  charge  this  estate,  so  devised,  with  a  legacy, 
to  0,  and  B  promises  the  testator,  that,  if  he  will  omit  to  charge 
the  estate,  with  a  l^acy,  to  0,  he,  the  devisee;  will  pay  the 
amount  of  the  legacy,  or  make  some  other  provision  for  G,  which 
he  specifies;  with  which  the  testator  is  satisfied,  and  omits  to 
charge  the  estate  wilii  the  legacy :  in  this  case,  although  there  is 
no  remedy  at  law,  yet  chancery  will  decree  a  performance  of  ^ 
contract  But  this  is  no  longer  a  difficulty,  which  prevents  a  coart 
of  law  from  affording  a  remedy,  even  when  the  devisee  himself  is 
the  executor  of  the  will  of  the  testator ;  in  which  case  it  would 
be  absurd  for  the  executor  to  sue  himself.    The  law,  therefoi^ 
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to  preyent  a  falare  of  justice,  oonaiders  the  promise  to  the  testa- 
tor, for  the  benefit  of  C,  the  cestui  qv/e  trusty  as  a  promise  to  C ; 
and  an  action  brought  in  the  name  of  0,  on  this  promise,  will 
entitle  him  to  recover.  I  believe  this  doctrine  has  never  been 
questioned,  since  the  case  of  Dutton  and  Pool,  in  Yentris.  I  know 
there  is  something  said  respecting  the  cestui  que  trust  being  a  rela- 
tive* to  the  promisee;  and  that  this  relation  drew  the  r^^A^a-i 
promise  to  the  cestui  que  trust  This  is  figurative  Ian-  ^  ^ 
guage,  without  any  meaning.  The  truth  is,  it  was  thought  rea- 
sonable, that,  rather  than  justice  should  £Edl,  such  promise  being 
made  for  the  benefit  of  the  cestui  que  trusty  should  be  considered 
as  made  to  him. 

Chancery,  also,  has  a  power  of  ordering  a  person  to  resign  the 
evidence  of  debts  which  have  been  'paid,  and  have  not  been 
given  up  to  the  obligor,  or  canceled ;  and,  also,  to  resign  the 
evidence  of  title,  when  it  becomes  improper  to  hold  it ;  as  in 
case,  when  the  debt  secured  by  it  was  paid,  on  the  day  on  which 
it  was  contracted  to  be  paid.  9  Mod.,  297  ;  2  Atk.,  807 ;  1  Yem., 
479.  In  these  cases,  it  is  true,  if  the  defendant  was  sued  by  the 
mortgagee,  in  a  suit  at  law,  for  the  purpose  of  ejecting  him,  he 
might  defeat  a  recovery  by  the  same  evidence,  as,  when  he  is 
plaintiff  in  chancery,  he  can  compel  a  surrender  of  the  evidence, 
by  force  of  which  the  claim  was  made ;  but  it  is  uncertain  when 
such  suit  will  be  brought  It  may  be  delayed  until  all  the  wit- 
nesses to  the  necessaiy  fiust  of  payment  of  the  demand,  are  dead. 
This  is  enough  to  warrant  chancery  to  grant  specific  relief  If 
it  be  said,  that  the  plaintiff,  in  such  case,  has  a  right  to  instru- 
ments which  he  claims,  and  that  the  defendant  would  be  liable 
at  law  in  an  action ;  all  this  may  be  true ;  but  damages  reco- 
vered in  a  suit  at  law,  would  not  afford  that  specific  relief  which 
he  seeks  in  chancery,  and  to  which  he  is  entitled. 
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[•417]  •CHAPTER  IL 

m 

Of  THS  PstHdrUB  which  GoYXBN  IH  RBBGEVBOrO  iJTD  uQnawnsQ 

Ooimuois ;  akd  wmor  ▲  Goubt  or  Chahosby  wnx  RnciBD 

OB  MOPIFT  CoVTHJiijrS. 

I  EAVB  ooDBidered  tilie  power  of  cUmom&fj  in  graiil»g  speeifle 
leUef ;  and  have  endeavored  to  point  out  the  govenmg  prinfli- 
pie  in  each  caaa  I  shall  now  consider  the  power  which  tiiey 
ezereiae,  either  in  rescinding  eontraota  altogedier,  or  in  part;  md 
m>  moulding  them,  as  to  effectuate  between  the  partice^  the  most 
substantial  jnstiosu  They,  in  this  case,  res(»i  ofton  to  tiie  power 
the  J  have  of  appealing  to  the  consdenoe  of  the  litigant  paitieB 
in  chancery :  and,  in  no  case,  do  courts  <^  chancery  give  viadie- 
tire  damages.  Whenever  they  relieve,  by  lescinding  or  modify- 
ing a  contract,  they  compel  the  person,  in  whose  &vor  th^ 
decide^  to  do  complete  ju0feiea 

There  are  two  dasses  of  cases,  ia  which  this  power  is  exer- 
gised.  One  of  them  is  ^ere  no  leooveiy  conld  be  had  on  tke 
eoBtraot  If  a  suit  weie  instituted  upon  it^  the  defaidant  wonU 
aveid  it  The  other  is,  where  a  recovery  might  be  had.  The 
ground  on  which  chancery  proceeds,  in  such  cases^  where  acoort 
of  law  will  aflbrd  a  remedy,  is,  that  the  evidence  by  which  sack 
eontracts  may  be  d^eated,  may  be  lost  Almost  evny  case 
nets  on  pared  testimony.  The  witnesses  may  die  before  a  suit  is 
brought ;  and  it  may  be  the  case  that  the  covenantee,  obligee, 
or  promisee,  would  abstain  fiK>m  instituting  a  suit^  until  the  wi^ 
r«Ai  A1  ^^^^^  ^^'^  d&ui^  or  gone  out  of  *^the  reach  of  the  defend- 
'-  -'  ant  In  such  case,  there  would  not  be  any  necessity  to 
apply  to  chancery,  provided  the  defendant  had  an  opportonitjto 
defend  against  the  plaintiff's  suit  There  is  another  class  of 
cases,  which  cases,  in  the  opinion  of  a  court  of  chanceiy,  are 
radically  corrupt;  which  they,  therefore,  rescind :  but  the  ooarls 
of  law  suffer  the  plaintiff  to  recover  thereon.  In  those  cases, 
it  is  apparent,  that  the  difference  betwixt  the  courts  does  not  oon- 
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list  in  a  diffi^^^QQ  in  prinQipJe ;  ^  H  is  as  nmcb  a  masdm  of 
l^w,  that  ftn  Ul^gal  contract  i«  yoid,  a9  it  i«  in  equity.  But 
chauoerj  views  gertaiu  cQutraets  unlawfu],  wUch  a  oourt  of  law 
does  uot,  $0^  tpo,  it  is  sn  much  a  ma;pm  of  law  as  equity,  that 
oontrtM^  qbtaiued  by  fysii^  oooasipn^  by  improper  ocaaduct,  to 
which  a  p^rqpn  wovild  upt  have  couaented}  if  l^ft  to  act  freely, 
are  roid ;  aa  it  is  of  equity.  But  the  courts  of  law  have  stopped 
short  i4  the  appUoatiou  pf  the  ma^om ;  whilst  chanoery  has  ex<* 
tended  the  ma^pm  tP  a  variety  pf  9ases>  which,  as  they  sup* 
poeei  &11  within  the  reason  of  the  maximf  Courts  of  law  and 
chancery  agr^  in  piiuciple ;  but  diffi^  in  the  application  of  the 
principle ;  a^id  this  difference  has  extended  the  jurisdiction  of 
chancery  to  i^  vast  number  of  cases,  which  a  court  of  law  is  as 
cxunpeteut  tP  decide  uppn  aa  a  court  of  chsiDcery*  If  the  max* 
iiQB  of  the  commw  law  warrant  a  court  of  chimcery  to  rescind 
them,  because  tb^  ought  to  be  couaidered  of  up  validity ;  theu 
is  a  court  of  law  slsp  justiSed  in  treating  them  as  destitute  of 
mj  validity,  Ou  the  other  hand,  if  these  ma;^ms  do  not  war- 
rant a  qourt  of  law  tP  treat  them  as  if  they  were  npt  valid ; 
neither  do  th^  warrant  a  court  of  chancery  to  treat  tbem  as  upt 
valid. 

A  caort  of  chwce^y  will  rescind,  or  relieve  agiuust  contracts 
cpposed  to  sound  policy.  3uch  will  be  rescinded  utterly}  or 
relieved  against^  SQ  f&r  as  they  are  opposed  to  sound  policy ;  aud 
will  often  bi^  sp  modified,  as  ^  to  effectuate  substantial  rt^i  on 
jiwtioB  betweeu  thfi  parties.  It  is  a  maxim  of  law,  that  '* 
contracts  against  souud  ppljicy,  Itre  void ;  aud  many  such  are  «0 
treated  in  a  court  of  law  $  As  if  a  man  should  contraot  not  ta 
Gsrry  on  his  honest  businesa;  as  where  a  meohanio  contracts 
iu)t  to  follow  his  tradf^  or  a  merchant  his  meirohandise»  and 
laany  others  i  on  whkh  qputraots  there  oau  be  no  recovery  fi>r  a 
violatiou  of  themt  But  the  courts  of  law  have  stopped  shorty 
^d  have  pot  applied  it  to  pon^w^ts^  which,  courts  of  chaneeiy 
judge  to  be  within  the  rule,  and  which  they  will  rescind^  or 
relieve  ag^ust  One  of  th^ie  esses,  is  marriage  brooage  contraola 
These  are,  in  equity,  cousidered  to  be  opposed  to  sound  policy} 
^d  with  the  highest  reason ;  tor  money,  paid  for  the  purpose  of 
lagagiug  persQPs  to  prpeure  a  n^tteh,  may  ol^  be  the  m^ws 
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of  bringing  about  an  unhappy  marriage  connexion,  which  will 
disappoint  the  expectations  of  parents,  and  inflict  painful  and 
lasting  wounds  on  their  peace  of  mind,  and  result  in  the  entire 
destruction  of  domestic  tranquillity.  Such  contracts,  though  hith- 
erto considered  as  valid  in  law,  will  be  rescinded  in  chanoeij. 

Contracts  for  the  sale  of  expectancies  of  young  heirs  are,  in 
chancery,  held  to  be  radically  corrupt ;  and  chancery  will  rescind 
them,  on  the  repayment  of  the  money  received.  Surely,  such 
contracts  are  against  sound  policy  which  are  so  often  the  means 
of  feeding  the  licentious  passions  of  men.  Headstrong  young 
men  are,  by  this  means,  furnished  with  money,  which  enables 
them  to  pursue  iheir  demoralizing  pleasures.  Their  talents  aie, 
also,  withdrawn  from  all  useful  employments ;  and  they  often 
become  a  burden  to  others.  By  this  means,  "prodigality  is  en- 
oouraged;  the  expectations  of  parents,  and  other  Mends,  are 
disappointed.  Whilst  they  suppose  that  the  property  which  th^ 
leave  will  contribute  to  the  comfort  of  the  objects  of  their  affeo* 
tion,  it  is  devoured  by  the  *  sharper  and  the  miser.  There 
L  -*  does  not  seem  to  be  any  reason  why  courts  of  law  should 
not  have  extended  their  principles  to  embrace  cases  of  this  kini 
8P.Wms.,181;  2Vem.,846;  2Atk.,84;  libid.,864.  Inthe 
same  point  of  light,  I  apprehend,  chancery  has  viewed  mortgages, 
as  opposed  to  sound  policy ;  and  have  assumed  a  jurisdiction 
over  them,  because  they  were  so  opposed ;  and,  as  far  as  they 
are  opposed  to  sound  policy,  chancery  relieves  against  them. 
The  contract  betwixt  the  parties,  as  to  the  effect  of  it,  is  justly 
considered  in  a  court  of  law.  If  such  contract  is  to  be  viewed 
as  a  valid  contract,  the  intention  of  the  parties,  as  expressed  in 
the  contract,  ought  to  be  regarded.  When  A  agrees,  expressly 
under  his  hand  and  seal,  that,  if  he  do  not  pay  to  B  one  thousand 
dollars,  by  such  a  day,  that  the  deed  which  he  has  given  to  B 
shall  be  an  absolute  deed,  how  is  it  possible  for  a  court  of  equily 
to  treat  this  subject  differently  firom  a  court  of  law,  as  it  now 
does?  It  would  not  be  expounding  the  meaning  of  a  contract; 
but  making  a  contract  for  the  partie&  As  to  the  meaning  of  a 
contract,  nothing  can  be  more  explicit  than  the  terms  used  by 
the  partiea  Every  person  will  understand  the  meaning  tP  he 
exactly  as  it  is  understood  by  a  court  of  law.    But  it  was  easy 
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to  see  that,  if  fall  effect  were  given  to  sucb  oontracts,  as  is  done 
in  cotirtB  of  law,  great  injustice  would  be  done ;  and  that  sound 
policy  did  indeed  require  that  such  contracts  should  not  be  suf- 
fered to  have  their  full  effect    Chancery  was  thus  warranted,  by 
the  well-known  maxim  that  contracts  opposed  to  sound  policy 
are  void,  so  to  modify  the  contract  by  mortgage  as  to  prevent 
that  injustice  which  rendered  it  void,  as  being  opposed  to  sound 
policy.    There  was  no  defect  in  the  contract^  so  fiEur  as  it  was  a 
contract  which  conveyed  land  to  secure  a  debt :  this  was  reason- 
able and  proper.    But  that  part  of  the  contract  which  provided 
thatj  if  the  debt  were  not  paid  by  such  a*  time,  the  ^.^^- 
land  mortgaged  should  be  forfeited  (however  great  the  ^        -* 
disparity  might  be  betwixt  the  value  of  the  land  and  the  value 
of  the  debt),  is  opposed  to  sound  policy.    Therefore,  it  was 
proper  for  a  court  of  chancery  to  restrain  its  operation,  and  not 
suffer  it  to  extend  any  further  than  to  be  a  security  for  the  debt 
due  from  the  mortgagor ;  at  the  same  time  permitting  the  mort- 
gagee to  use  his  title  for  the  purpose  of  procuring  payment  of 
his  demand.    Therefore  it  is,  if  the  mortgagor  come  into  chan- 
cery for  a  decree  of  redemption,  chancery  will  grant  its  aid  on 
no  other  condition  than  the  payment  of  the  debt  due.    If  the 
mortgagor  does  not  come  to  redeem,  chancery  never  interrupts 
the  mortgagee  in  using  his  title,  as  sole  owner  of  the  land,  to  get 
possesion  of  the  land,  and  to  reimburse  himself  his  debt    If  he 
take  enough  to  reimburse  him,  chancery  will  decree  a  redemp- 
tion, without  decreeing  anything  to  be  paid ;  for  he  has  the  full 
benefit  of  the  legal  part  of  the  contract:  his  debt  is  realized. 
So,  too,  on  the  same  ground,  chancery  compels  the  mortgagee  to 
account  for  the  rents  and  profits  of  the  land  whilst  in  his  posses- 
sion ;  that  is,  the  rents  must  be  f^plied  to  the  payment  of  interest 
in  the  first  place,  and  then  to  the  principal.     So,  too,  if  the 
flecuiity  be  ample,  chancery  will  issue  an  injunction  against  the 
mortgagee  in  possession,  that  he  shall  not  commit  waste.    But 
if  he  cannot  get  his  debt  from  the  rents  and  profits  of  the  mort- 
gaged premises,  there  being  a  defective  security  for  the  debt,  chan- 
cery will  not  prevent  him  from  committing  waste ;  but  he  must 
account  with  the  mortgagor  for  the  profits.    Chancery  considers 
the  mortgagee  entitled  to  nothing  but  his  debt,  and  the  mortgaged 
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pffemiMB  m  *  MXMrity  fi>f  the  d^  tti  irell  after  like  fotfeitim  M 
befcre. 

Upon  the  mum  priMiple  Hitthm^hafidMy  histtwtiT^deQieed 
r*4S^1 »  Tgdeiiiptioii^  upon  psytneUt  of  principal  mi  *imp\6 
^  -'ifilenst,  ahkoogh  di#  oontiMt  Witt  to  pfty  oMipbund 
IfltenaML  Ii  hM  teen  Mid  Hurt  thaiuiet/  00  dkcttai^  becttraw  a 
ooniraol  to  pay  oompo'tttd  intorart  ii  Oppnawive^  Bcl^  sintiy^ 
there  oan  be  tio  injwtioB  in  mioh  a  edfntnuit^  cs  i»  neBpeelB  the 
partieB;  for  the  pajtnent  of  cofupoiind  intenat  ia  in  parftot 
iKXtoidanoe  with  the  anoat  peritet  juatioa  f  fbrintenBatmaAannoit 
sum ;  it  ia  »  oartain  anm,  allolnKi  to  be  toketi  &r  the  nw  of 
money,  for  ayear.  If  A  lend  to  B  one  hundMl  doHan^  flidf  al 
thA  end  of  the  yvitr^  teoetvea  the  lairfol  iAtemsti  &ifi  h6  has  i 
right  to  xeoeive;  and  be  may,  wMiout  aafy  bnaik  of  ibt  ptiMi 
Oipdty,  lend  the  motley  w  leoelved  to  <he  piyer,  or  aady  other 
ioHMi,  on  istanat:  aoelt  a  tMiaaotton  wtMdd  be  good  ait  law  and 
in  ecpiity.  And  ii^  in  andi  a  aoniae  of  pfOdaecUng,  any  fof  tea 
yeala^  the  borrower  ahonld  pay  anntiaUy  tho  intoceaiv  atid  tha 
interest  ebonld  be  loamd,  and  thd  intoteat  of  tUil  loafr  ahoddbd 
paid  anooally,  the  lender,  n  &at  oaee^  WiU  then  hwte  reeored 
tka  aame  anm,  and  no  mora^  than  ii^  at  iho  add  of  ten  yeai% 
nothing  hsTing  been  pdd,  the  eteditor  rixrald  demarikd  from  him 
compound  interdrt ;  andyelyin  thelastcaaeyheoDQldiioCfeaerra 
it  The  pxiooiple  nraat  ba^  that^  to  admit  a  lidoo^ry^  woald  be 
oppoaed  to  aoniad  poiioy;  for  imjaiitiottB  man  dar  notealeolata 
how  £Ettt  oompoolid  mtoreat  aoonnraktoff  a  debt  agamat  themy 
Whioh  will  unettpeoledly  aweap  tbeii?  ptoperly  fit>nL  aoder  ikat 
foet  And  alihov^h  there  ia  no  injnatiee  in  laoeiiring  intaiart 
anaoally  (nay^  ifi  la  in  perfoet  tiniaOn  with  the  apirit  of  the  law 

tl»t  admtta  intsNBt  to  bf  tekteX  if  tl^^^'l^  PS7  <^™^i^ 
kitei«8t^  tbe  kw  admha  it  to  be  done;  or^  if  the  cteditdt  iaaisto 

n^n  Ua  internet  antraally,  hia  can  compel  pitymtet^  ai^  thus  get 

hiainteieBtnponintereBt    Bw^somaiiyaaaDaiaiDOonaidenlaas 

to  the  oonaeqnettoe  of  ao&iii^  tfiebr  d(ft)trf  to  aeiOBonil^ 

whdn  they  afe  lioioaUed  tkpon  y^arly^  Hkkt  it  haabeon  dMaed 

f*UQ^1  ^^l^^''^^^^^^**  ^  aaffisr  the  reoofeiy  of  eompcnnd  mtamt; 
'-  -'  and,  in  thi^  reapeet^  thcf  la^  aoeoida  with,  eha&oeiy.  In 
neitbaroo«rtcaBacomp(Kiiidintereaibere0O^F*ad)  aBdinnaithw 
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would  a  oontmot  be  in  force  to  1601116  it^  any  fiiriher  than  thel^y 
to  reoover  the  pxincipal  and  aiinple  intawt  We  are  here  fnr> 
nifihed  iritk  a  caae  where  die  oontmet  of  the  parties  ia  disie* 
gaidedy  both  in  law  and  equxty,  as  £ur  as  aach  contract  is  oppoeed 
to  aoimd  pohoj ;  and  full  effect  is  given  to  it^  as  &r  as  iBconaisteikl 
with  sonnd  policf  .  On  the  same  prinoiple,  ohanceiy  interposes 
to  relieve  against  penalti«ir  A  eontraet  to  which  a  penalty  is 
maoexeij  bo  £ur  as  it  tesptatB  the  enfoidng  of  tbe  penalty^  is 
boldeBy  in  equity,  to  be  against  sontrd  poller^,  and  of  a  treiy  dan^ 
geroos  tendency*  On  what  other  ground  coold  a  oontraofc)  to 
which  a  penalty  is  annexed,  be  disregarded,  as  &r  as  it  respeds 
the  penalty?  For  the  contract  is  express  tha%  if  anch  a  thing  is 
not  done^  the  agreement  to  pay  the  penal^  shall  be  binding; 
bat  <diancery  ssys,  soch  contract  shall  not  be  binding.  Ooorts 
of  law  would  not  apply  the  well-known  mixixn  to  the  case  of 
peoaltieB,  but  soffered  them  to  be  reooreeed:  this  drove  the 
parties  into  dumoery^  and  they  granted  them  relief  and  that  iil 
direct  violatkm  of  ibe  contract  This  was  a  monstroos  strstxdl 
of  arbitrary  power,  if  such  contract  was  valad.  But  it  was  no 
more  than  per&et  justieey  if  the  eontraet  wese  invalid,  so  fiff  as 
it  respected  the  penalty.  CSianoery  so  moalda  the  contmct  as  to 
give  eff^  to  it)  so  flir  as  it  is  consistent  wi&  policy. 

To  pmvent  the  neoesei^  of  applying  to  chaDoery,  a  statute 
Imus  been  enacted,  whi(^,  although  it  doss  not  rciich  every  case^ 
yet  it  does  xneny ;  by  means  whereof  courts  of  law  are  vested 
wi^  power  to  chancer  down  ihe  penaltf  to  a  snin  which  it  is 
equitable  that  the  plaintiff  shotdd  reoover.  'Hie  kgislataze  could 
not  have  done  this,  if  flie  contract  had  been  valid 

*It  is  not  every  case  where  a  petsoni^grees  to  die  a  oer^  r#^^-i 
tun  thing,  or  to  pay  a  sum  of  money,  that  cfaancefy  will '-  ^ 
refieve  against  as  a  penalty :  it  may  be  M  agresment  on  a  sum  in 
dacmages  to  be  paid,  if  the  thing  is  npt  done;  leaving  the  pibrty 
contractile  to  his  election  to  do  which  he  pleases^  Bnt  wbenever 
the  sum  to  be  forfeited  is  annexed,  for  the  purpose  of  seourix^ 
the  performance  of  the  agreement,  it  ifi  a  penalty,  agamst  which 
chancery  will  reKeve,  unless  the  penalty  is  for  so  small  a  sum 
that  it  cannot  be  supposed  worthy  of  the  intetposition  <tf  chan» 
eeiy. 
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Chanceiy  will  relieye  against  a  bargain,  where  dbere  has  been 
no  irand,  bat  where  both  parties  have  been  mistaken.  The  ad- 
ler  supposed  that  he  was  selling  a  different  thing  fixnn  what  he 
sold ;  and  the  buyer  bought  a  different  thing  firom  that  wbich 
he  supposed  he  had  bought ;  that  is  to  say,  when  the  mistake 
respected  something,  the  supposed  existence  of  which  was  the 
cause  of  the  bargain:  As  if  A  should  purchase  of  B  a  tractof 
land,  on  which  both  supposed  there  was  a  mine  of  lead ;  and 
the  object  of  the  purchase  was,  to  buy  a  mine  of  lead ;  and  had 
it  not  been  for  this  .belief,  A  would  not  haye  purchased  the  tract 
of  land.  It  was  the  sine  qua  non  of  his  purchase,  that  there 
should  be  a  mine  of  lead  on  the  land  purchased ;  and  B  honestly 
sold  the  land,  believing  that  he  sold  a  mine  of  lead  But^  upon 
a  more  accurate  mensuration,  it  was  found,  that  the  mine  was 
on  the  land  of  0.  It  is  not  difficult  to  see,  that  such  a  contract 
ought  not  to  be  binding ;  when  neither  party  intended  to  enter 
into  such  a  contract  To  use  a  common  expression,  which  con- 
tains a  sound  maxim  of  law,  the  minds  of  the  parties  did  not 
meet  on  such  a  contract ;  therefore  it  was  not  binding  It  wonld 
never  have  been  supposed  to  be  binding,  at  law,  any  more  than 
in  equity ;  if  courts  of  law  would  have  applied  an  acknowledged 
*  Daa^dm  of  law  to  it,  and  held  it  to  have  been  void.  By 
'-  -'  this,  it  is  not  meant  to  assert,  that  the  buyer  has  no 
remedy ;  and  that  he  may  not  recover  a  compensation  at  law, 
in  damages:  but  the  remedy  there,  is  defective;  for  by  such 
recovery,  the  contract  is  confirmed ;  and  the  purchaser  is  obliged 
to  keep  the  thing  purchased,  at  its  worth  in  market,  which  he 
never  intended  to  have  purchased ;  and  which  would  be  of  very 
little,  or  no  value  to  him :  whereas  the  maxim  would  justify  any 
court  in  considering  the  contract  as  void.  So,  too,  in  conformity 
to  the  same  maxim,  when  a  person  has  entered  into  a  contract^ 
under  a  misapprehension  of  his  rights ;  chancery  has  relieved 
against  such  contract  Nothing  can  be  stronger  on  this  point, 
than  the  declarations  of  the  chancellor,  in  a  case,  where  a  man, 
being  caught  in  bed  with  the  wife  of  another  man,  was,  for  fear 
of  losing  his  life,  compelled,  by  duress,  to  execute  to  the  husband 
a  bond  for  a  large  sum  of  money ;  and  afterwards,  when  the 
duress  was  removed,  aflBrmed  the  old  contract,  by  giving  a  new 


N 


POWERS  OP  CHANCERY.  577 

bond.  On  a  bill  filed  for  relief  against  this  new  bond,  the  chan 
cellor  said,  that  if  it  had  appeared,  that  when  the  new  bond  waa 
executed,  the  obligor  had  supposed  that  he  was  bound,  in  point 
of  law,  to  pay  the  first  bond,  he  would  have  relieved  against  the 
new  bond :  notwithstanding,  it  seems  to  be  an  opinion  com- 
monly received,  that  a  man  cannot  avail  himself  of  his  ignorance 
of  the  law,  to  obtain  relief  It  will  be  found,  that  the  maxim 
iffnoraniia  kgis  na^  excusat,  is  very  far  from  being  of  universal 
application,  in  matters  of  civil  concern.  As  In  the  case  where 
there  were  three  brothers,  A,  B,  and  0 :  B,  the  middle  brother, 
died,  seised  in  fee  simple  of  real  property :  not  having  devised  it 
by  will.  A,  the  elder,  and  C,  the  younger  brother,  both  claimed 
the  estate.  That  they  might  amicably  settle  their  controversy, 
they  agreed  to  *  consult  D,  a  school-master,  who  lived  in  r^^^oflT 
the  neighborhood ;  and  who,  they  supposed,  was  learned  ^ 
in  the  law.  D  informed  them,  that  there  was  a  maxim  of  law, 
terra  ponderosa  est ;  and,  of  course,  was  of  opinion,  that  the  estate 
had  gone  downwards  to  0  :  but  as  it  was  equitable  that  t^ey 
shotnld  divide  it,  he  advised  them  so  to  do.  Accordingly,  by  deed, 
they  divided  the  estate  betwixt  them.  The  elder  brother  having 
found  out,  that  by  law,  all  the  real  estate  of  his  deceased  brother 
belonged  to  him,  and  that  be,  from  a  misapprehension  of  his 
rights,  through  ignorance  of  the  law,  had  parted  with  his  pro- 
perty, applied  to  chancery  for  relief;  and  tibe  conveyances  were 
set  aside,  in  £Eivor  of  the  elder  brother:  and  this  was  done  in 
a  case  where  no  special  equity  required  it.  When  a  mistake 
respecting  any  &ct,  is  not  such  as  woald,  if  the  £act  had  been  dis- 
covered, have  prevented  the  bargain,  chancery  will  not  set  aside 
the  contract,  although  the  mistake  may  have  occasioned  the 
giving  something  more  than  would  have  been  given,  if  the  fact 
had  been  known  at  the  time  when  the  contract  was  entered  into: 
for  in  such  case,  a  compensation  in  damages  would  be  a  sufficient 
remedy. 

Certainly  a  court  of  law  is  not  a  stranger  to  affording  an  effec- 
tual remedy,  in  cases  of  mistaka  An  action  at  law  has  been 
sustained,  demanding  compensation  for  an  injury  arising  from  a: 
mistake  in  settiing  an  account  So,  too,  an  action  for  money  had 
and  received,  where  money  has  been  paid  by  mistake,  is  a  com- 
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pleto  remedy  for  Ae  injury  accruing  by  mistake.  There  an 
many  cases  where  a  contract  obtained  by  foroe  is  not  valid; 
becatise  the  mind  of  the  promisor  was  not  yolnntaryin  the  pro- 
mise. For  the  same  reason,  a  contract  where  a  mistake  has  inter- 
vened, oaght  not  to  be  considered  as  valid ;  fbr  Uie  mind  of  the 
promisor  was  not  voluntary  in  the  contract.  The  difference, 
r*J.971  ^  ^^^^'Bcs  wh&re  mistakes  have* intervened,  betwixt cotuts 
^  ''of  law  and  equity,  is  not  in:  principle,  (for  both  ooartg 
adopt  the  same  prindples,)  but  in  the  application  of  the  piinciplts. 
Contracts  obtained  by  such  force,  or  putting  in  fear,  as  amounts 
to  duress  of  imprisonment,  or  duress  per  minas^  are  void  at  law; 
and  the  reason  why  they  are  void,  is,  because  the  mind  of  the  pro- 
misor was  not  voluntary  in  tiie  contract :  they  were  entered  into, 
because  the  promisor,  obligor,  or  covenantor,  wished  to  avoid 
what  appeared  to  him  a  greater  evil  tban  to  enter  into  the  con- 
tract: he  did  not  act  freely;  and  for  that  reason,  he  ought  not 
to  be  bound.  But  courts  of  law  will  not  apjdy  the  principle  to 
any  case,  where  the  force,  or  fear,  which  produced  the  contract, 
fidls  short  of  duress;  whilst  chancery  applies  it  to  eftry  esse 
where  the  contract  was  entered  into,  fix>m  fbar  of  some  great 
evil,  if  he  did  not  so  contract ;  provided  the  fear  is  well  grounded, 
or  reasonable.  Fear  of  some  unlawM  violence,  although  it  does 
not  amount  to  legal  duress,  is  a  sufficient  ground,  in  a  oomt  of 
chancery,  to  avoid  a  contract;  1  P.  W.^  118,  689;  1  Bto.  in  Can., 
889;  2  Pow.  Oon.,  100,  187,  264;  8  P.  W.,  298.  So,  oontncls 
ta  avoid  some  great  evil,  whether  foroe  is  threatened  or  not^  which 
the  person  who  obtained  the  contract  had  no  nght  to  inflict,  will 
be  rescinded  in  equity,  although  an  action  cannot  be  sustained 
on  such  contract,  in  a  court  ci  law.  In  these  cases,  where  eqnit; 
rescinds,  it  is  done  upon  the  same  ground;  thaet  a  oourt-of  law  treats 
a  contract  obtained  by  duress,  as  void.  As^  where  a  gentteman 
paid  hia  addresses  to  a  young  kdy  of  great  fortune,  with  thecoo' 
nivance  and  approbation  of  the  young  lady's  mother,  who  was 
guardian  to  her«  When  the  motbw  found^  that  her  daughter's 
suitor  was  very  much  attached  to  her  daughter,  she  informed 
him,  that  her  datighter'i^  fortune  was  very  ample ;  and,  if  he 
^received  at  her  (the  mother's)  hands,  the  prindpal,  withoQt 
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*  interest,  on  the  rents  and  profits  of  her  daughter's  r^j^on-i 
estate,  (once  it  had  been  in'  her  hands  as  goaldian,)  aild  ^ 
shoold  snifer  her  to  ^taitt  them,  as  a  reward  for  the  care  which 
she  had  bestowed  on  her  daughter's  eduoatioili  and  the  expenses 
she  had  laid  out  in  providing  for  her;  tlud,  itt  her  opinion,  would 
be  reasonable.  But  finding  that  he  was  unwilling  to  agree  to 
her  proposal,  she  tdd  him,  liiat,  ntklesd  he  would  oovenant  never 
to  call  her  to  an  account  for  the  avails  oi  her  daughter's  estate, 
diat  is  to  sajT,  the  interest  of  her  money,  aild  the  rents  of  her 
estate ;  ishe  would  use  her  influence  to  preveiit  the  marriage  of 
her  daughter  with  him«  The  suitor,  being  unwilling  to  run  any 
lisk,  not  knowing  what  influence  the  mother  might  have  over 
tlie  daughter^  covenanted  not  to  demand,  after  marriage,  any 
interests,  rents,  or  profits  of  the  daughter's  estate.  The  marriage 
took  plaee  y  the'  husband,  then,  applied  to  chancery  for  relief  and 
dhanc^iy  set  aside  the  covenant ;  because  that  which  he  did,  was 
done  to  avoid  what  appeared  to  him  to  be  a-  great  evil ;  and  what 
he  did,  was  not  done  voluntarily,  but  much  against  his  will. 

So^  toO)  when  A,  finding  B  to  be  embarrassed  in  his  circuni^ 
stances,  and  very  hardly  pressed  for  money,  appeared  to  be  very 
Mendlj  to  B,  and  loaned  him  money  repeatedly.  He  then  told 
B,  that  he  must  sdl  to  him  his  real  estate,  for  sudi  a  sum,  whidot 
was  very  &x  below  the  real  value  of  the  estate;  and  threatened 
him,  that^  if  he  did  not  comply  with  his  proposd,  he  would  arrest 
him  for  the  money  due  to  him.  B,  finding  himself  thus  enthrall^ 
ed,  and,  at  that  time^  perceiving  no  means  by  which  he  Could 
extricate  himself  from  the  evils  with  which  he  was  encompassed^ 
complied  with  A^s  proposal ;  and  then  applied  to  chancery  to 
rescind  the  ccmtract^  which  he  had  made  to  avoid  the  evil  of  being 
arrested  and  thrown  into  a  jail.  The  court  set  aside  the  convey 
ances  by  B  to  A,  *  on  the  condition  that  B  paid  A  all  r^iarn 
that  which  he  owed  him.  These  cases  are  mentioned  as  *-  -' 
examples  of  the  principle  that  every  contract,  obtained  by  any 
imposed  hardship,  oppression,  or  extortion,  is  not  voluntarily 
made,  and,  being  entered  into  reluctantly,  is  void ;  for  such  con- 
tract is  made  to  avoid  some  pressing  evil,  and  &l]s  within  the 
maxim,  and  will  be  set  aside  in  chancery,  upon  the  tenns  of  re- 
stsring  what  is  honestly  due. 
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The  oontracts  of  lunatics,  idiots,  and  persons  non  oimypUa 
mentis,  are  void  at  law.  Whether  the  lunatic  ^can  avoid  each 
his  contract,  himself  by  reason  of  a  maxim,  thcU  a  man  may  not 
BtuUify  himsdf,  or  not,  is  not  a  subject  of  the  present  inquiiy; 
for,  whether  it  belongs  to  him,  or  his  representative,  after  his 
decease,  to  avail  himself  of  the  lunacy,  whenever  it  is  done^  the 
contract,  bond,  or  other  deed,  is  considered  as  void  at  law.  But 
feebleness  of  intellect,  which  has  &llen  short  of  lunacy,  of  idiocj, 
or  of  constituting  that  character  denominated  non  compos  msniisy 
has  never  been  considered,  in  a  court  of  law,  as  rendering  a  con- 
tract void.  The  maxim,  which  is  acknowledged  to  be  the  gov- 
erning principle,  is  this:  that,  when  there  is  a  want  of  intellect 
in  any  person,  there  can  be  no  contract  entered  into  by  such  per- 
son, as  will  be  binding  upon  him.  Chancery  has  extended  the 
application  of  this  maxim  beyond  what  has  ever  been  done  by  a 
court  of  law:  as,  where  a  tutor  to  a  young  gentleman  of  weak 
xmderstanding,  procured  from  him  a  voluntary  bond  for  one 
thousand  pounds,  chancery  set  it  aside.  It  is  in  vain  to  say,  that 
the  ground  on  which  chancery  proceeded,  was,  that  such  condnct 
was  a  fraud,  and  breach  of  trust  Admitting  this  to  be  so,  it  does 
not  alter  the  case ;  for  that  which  made  i^a  fitiud  in  the  tutor, 
was,  the  slender  capacity  of  the  young  gentler!^.  If  his  under 
standing  had  not  been  below  the  common  level^^^irt  of  chan 

r»4801  ^^  ^o^^  ^^^  liave  interfered,  to  set  asideV  ^^^  ^^  * 
^        ■'  thousand  pounds,  given  by  a  pupil,  when  tha'^^P^  ^"^ 
m  juris^  and  the  son  of  a  nobleman,  as  was  the  ^    ^^ 
weakness  of  the  intellect  was  a  sine  qua  ncm  of  the  decrt^    ^^ 
such  case,  a  court  of  law  would  have  sustained  an  action  ?  *® 
bond.    The  difference  in  this  case,  is  not  because  the  princl^ 
of  law  in  both  courts  are  not  the  same ;  but  because  a  court* 
law  refuses  to  apply  acknowledged  principles  to  such  a  cat 
whilst  a  court  of  chancery  gives  full  effect  to  those  principle 
which  it  acknowledges.    A  court  of  chancery,  has,  also,  interfered 
to  rescind  an  unreasonable  contract,  which  has  been  obtained 
of  a  man  when  intoxicated,  when  that  intoxication  has  been 
procured  by  the  person  who  obtained  the  bargain.    If  the  same 
bargain  had  been  obtained  without  force,  fear,  or  fraud,  of  a  man 
in  his  right  mind,  it  would  not  be  set  aside  in  chancery.    The 
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State  of  mind  that  he  was  in,  in  consequence  of  intoxication,  was 
the  reason  why.  an  unreasonable  bargain  was  obtained  of  him. 
A  court  of  law  has  not  extended  the  maxim  thus  fSeur.    We  find 
no  case  where  a  court  of  chancery  has  rescinded  a  contract,  on 
the  ground  that  the  promisor  was  intoxicated,  unless  he  was 
drawn  into  that  state  by  the  practice  of  the  promisee,  &c 
Neidier  do  we  find  any  case  where  rdief  has  been  denied,  when 
advantage  has  been  taken  of  a  man  destitute  of  the  regular  exer- 
<ase  of  his  understanding,  by  reason  of  intoxication,  although 
the  bargainee  had  no  hand  in  bringing  him  into  a  state  of  intoxi- 
cation.   Nothing  can  be  more  clear  than  this ;  that  when  a  man 
is  intoxicated,  he  is,  in  a  great  measure,  deprived  of  his  reason, 
and  always  of  the  regular  exercise  of  it    Why,  then,  should  a 
man  be  bound  by  a  contract  unreasonable  and  ruinous  to  him, 
which  he  entered  into  when  destitute  of  his  reason?    If  the 
regular  exercise  of  intellect  be  necessary  to  give  efficacy  to  a  con- 
tract; then  a  contract^  unreasonable  in  itself,  entered  into  by  a 
person  when  intoxicated,  *  ought  to  be  considered  as  void,  p» .  q^  -, 
both  at  law  and  in  equity.    It  would  not  be  proper,  indeed,  '*        ^ 
to  treat  a  drunken  man  as  a  person  privileged  to  rescind  his  con- 
tracts, at  pleasure,  as  an  infant  may.    It  would  be  sufficient  to 
restrain  hia  power  to  set  aside  his  contracts,  to  those  only  which 
are  unreasonable.    It  may  be  objected  that  our  law  does  not 
permit  intoxication  to  furnish  any  excuse  for  a  man's  conduct; 
for,  if  a  man  should  do  that  act,  which  would  be  murder,  if  done 
by  a  person  in  possession  of  his  right  mind;  it  also  would  be 
murder,  if  committed  by  a  person  deprived  of  his  reason  by  in- 
toxication, and  he  will  be  punished  as  a  murderer.    This,  indeed, 
is  so;  and  yet  there  is  no  person  who  does  not  perceive  that  he 
may  be  as  devoid  of  reason  as  a  lunatic:  yet  all  men  concur  in 
the  opinion,  that  a  lunatic  ought  not  to  be  put  to  death  in  such 
a  case,  because  he  was  destitute  of  reason.    We  shudder  at  the 
idea  of  putting  such  a  man  to  death,  who  is,  in  our  opinion,  in- 
capable of  committing  a  crime;  and  yet  we  concur  in  the  opin- 
ion, that  when  a  man  who  is  intoxicated,  so  conducts,  although 
utterly  destitute  of  reason,  that  he  ought  to  be  put  to  death.    It 
is  sometimes  said,  that  a  man  brought  upon  himself  his  want  of 
reason ;  and,  therefore,  it  was  occasioned  by  his  own  fault ;  and, 
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apon  diAt  aoooani  it  oo^t  &ot  to  be  ao j  exciue  for  him.    B«t 
this  is  not  tbe  lemon  whj  the  liUMtic  is  exeofled  firom  pBixkhr 
^saent|  and  the  drookeQ  nan  put  to  death;  fi^x  we  will  soppoee 
that  a  man,  by  a  ooone  of  intozioatioiii  had  beooioe  an  idiot»  or 
It  madman,  and  noFor  since  had  beea  intoxicated;  mod  a«ch  a 
man  had  done  the  deed  that  would  haye  been  murder,  if  peipe- 
trated  by  a  man  in  his  right  mind ;  yet  it  would  be  uq  erime  in 
4hii  madman,  and  yet  he  waa  the  guilty  caoae  of  his  wast  of 
understanding.    He  would  be  no  more  oonaidefed  as  deserYiog 
of  death,  than  the  peoraon  who  had  beoooiie  a  madroan  by  the 
-  visitation  of  God.    The  reaaon  why  the  peivoH  *  intoxi* 
^       -'  oated  should  be  treated  as  a  murdeser,  is  a  xoeiBton  a£  pol* 
icy ;  for  if  it  were  not  so,  it  would  open  a  door  for  the  exerciae 
of  the  most  diabolical  malice,  under  the  pretense  of  a  feigned 
intoxication.    Nay,  it  would  lead  to  aotoal  intoxication,  that  the 
most  malignant  passions  of  the  human  heart  might  be  gialafied 
with  impunity.    No  other  course  could  be  tc&en,  wifli  safety  to 
the  lives  of  men,  unless  intoxication  itself  i^uld  be  punisiied 
as  a  capital  offense.    Bat  what  has  this  to  do  with  civil  coneems? 
What  policy  requires  that  any  man  should  dmve  to  himsdf  an 
unconsdentiouB  gain,  by  taking  advantage  of  a  man  who  is  dis- 
qualified, though  it  be  by  his  own  act,  from  taking  a  proper  care 
of  his  business?    The  law  has  not  employed  any  man  to  inflict 
punishment  on  lus  neighbor  for  his  intemperance ;  nor  is  it  neces- 
sary that  any  man  should  make  a  bargain  with  one  deprived  of 
his  reason  by  intemperance.    The  conunonwealth  has  no  inte> 
rest  in  it :  no  policy  requires  it :  and  when  that  is  the  ease,  there 
is  no  reason  that  a  man  should  be  bound  by  a  ruinous  contract, 
who  was  deprived  of  his  understanding,  when  he  entered  into  it, 
whether  it  was  occasioned  by  intoxication,  or  any  other  cause. 
It  seems  to  me,  that  such  contract,  so  obtained,  would  be  void, 
both  at  law  and  in  equity:  and  although  it  should  happen,  in 
this  case,  as  it  has  in  many  others,  that  a  court  of  law  should 
stop  short  in  granting  the  relief  that  the  maxims  of  law  would 
warrant;  yet,  I  apprehend,  'that  a  court  of  chancery  would  set 
aside  such  contract,  on  the  condition  that  the  applicant  repay  all 
that  he  has  received. 
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Some  oontraets,  obtained  by  fraud,  are  atterlj  y<Hd  at  law. 
Otk^re  are  not  void^  yet  an  action  may  be  sustained  at  law^  oa 
account  of  the  fraud  practised  in  obtaining  them,  and  damage 
will  be  xeocfv^tteA  to  the  est^t  of  the  injury  suffered.    Some 
^»Mkt»iot8y  obtaoaed  by  fraud)  cfaaaoery  does  not  relieve  against^ 
ooi^dmng  tiie  i«iifeedy  at^laW)  for  damages  for  ^|-«^qqi 
firaod,  an  adequate  remedy ;  whilst  other  contracts,  so  '*        ^ 
o\>tained,  will  be  resdnded  in  chaoncery,  on  account  of  the  fraud; 
or  an  adtion  at  law  will  be  soBtained,  to  recoveor  <lamage  for  the 
firatid.    That  we  may  discover  on  what  groiund  chancery  exer- 
oiaes  this  power,  it  will  be  necessary  to  take  sootte  notice  of  the 
aeveral  classes  <^  cases  which  have  been  mentioned.    Before  I 
do  diis,  £  win  observe,  that  t  ehall  treat  this  subject  as  if  the 
fnaxim,  eaieM  emptor^  as  it  respecti  die  porchlee  of  land,  does 
not  apjdy  in  its  ftdl  fotoe  in  this  country,  whatever  good  sense 
there  may  be  in  Hie  maxim  itselE    If  A  purchases  a  Iktm,  in  a 
'well  settled,  cultivated  country,  where  the  purchaser  has  a  fair 
opportunity  to  examine  the  quality  of  l^e  land ;  the  case  is  very 
different  fix>m  the  purchase  of  a  large  trad  of  land,  in  a  wild, 
uncultivated  ^ouutiy,  where  millions  of  a<ares  are  brought  to 
market^  whidi  it  is  not  supposed  the  purchaser  has  ever  seen. 
If^  in  the  latter  case,  the  seller  should  falsely  affirm  concerning 
the  land,  tiiat  it  was  interval  bottom  land,  when  he  knew  that  tt 
was  a  ledge  of  rocks,  lying  on  an  inaccessible  mountain :  I  en- 
tertain no  doubt,  that,  for  this  fraud,  an  action  at  law  ought  to 
be  maintained,  as  much  as  if  a  fiJse  representation  had  been 
made  respecting  personal  property. 

Contracts,  obtained  by  a  fraud,  which  respects  the  execution 
of  the  contract,  are  void  at  law.  Thus,  if  A,  by  fraud,  procures 
B  to  enter  into  a  contract  entirely  different  from  that  which  he 
supposed  he  entered  into,  this  would  be  a  told  contract,  and 
treated  as  such  in  a  court  of  law.  Suppose  the  case  to  be,  that 
B,  by  contract,  was  to  execute  a  note  to  A  for  five  dollars ;  and 
it  so  happens  that  B  is  blind.  A  draws  a  note  for  fifty  dollar, 
and  reads  it  to  B,  as  being  for  five  dollars.  B,  placing  confidence 
in  the  integrity  of  A,  executes  the  note.  •  This  note  is  .^^q.-. 
void  at  law,  against  which  B  can  always,  with  the  proof  L  ^  J 
«f  these  &cts,  make  a  good  defense ;  so  that  there  is  no  necessity 
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of  applying  to  chanoery,  unless  it  is  to  procure  a  deUveiy  of  the 
note,  for  fear  it  may  rise  up  against  B,  after  the  witnesses  to 
these  facts  are  dead. 

Contracts,  where  the  fraud  is  in  the  oonsideratioii,  are  not 
considered  void  at  law.    Neither  does  chanceiy  ordinarily  inter- 
fere,  if  the  contract  relates  to  a  personal  concern,  bat  leayes  the 
person  defrauded  to  his  remedy  at  law  for  a  compensation  in 
damages,  on  the  ground  that  this  is  an  adequate  remedy.    If  the 
contract  relates  to  real  property,  chancery  will  rescind  it^  on  the 
usual  terms  of  restoring  what  has  been  received.    The  maxim 
is,  if  a  man  enters  into  a  contract^  to  which  he  did  not  volunta- 
rily consent,  he  ought  not  to  be  bound  by  it;  and,  assuredly,  do 
man  ever  consented  to  be  defrauded.    The  force  of  this  maxim 
is  admitted,  in  its  full  extent,  in  a  court  of  law,  when  the  firand 
is  in  the  execution  of  the  contract    The  reason  why  he  is  not 
bound  by  it  is,  that  he  never  agreed  to  such  a  contract ;  and  why 
it  should*  be  considered  as  a  binding  contract,  when  the  fraud  is 
in  the  consideration,  it  is  difficult  to  discover.    It  is  tme^  in  the 
first  case,  he  supposed  that  he  was  executing  one  contract,  whikt 
he  was  executing  a  different  one.    In  the  last  case,  he  was  exe- 
cuting just  such  a  contract  as  he  supposed  he  was  executing; 
but  he  no  more  voluntarily  agreed  to  this  contract,  being  defiaaded 
as  to  the  consideration,  than  he  did  to  the  other;  and  chancery 
so  considers  it,  and  treats  it  as  void,  by  rescinding  it    Chancery 
differs  not  in  principle,  in  these  cases,  from  a  court  of  law;  but 
extends  the  principle  to  all  cases  within  its  reach* 

I  think  it  very  questionable  whether  courts  of  law  proceed 
upon  a  correct  ground,  when  they  recompense  *  the  person 
*-  ^  defrauded,  in  a  suit  in  damagea  I  apprehend  the  troe 
ground  would  be,  to  treat  the  contract  as  void.  The  oonsequenoes 
which  follow  frx)m  the  rule  adopted  show  that  justice  is  not  done 
to  the  person  defrauded.  For  instance:  A,  by  fraudulent  affirma- 
tions, sells  to  B  a  horse,  and  takes  from  him  one  hundred  and 
fifty  dollars  as  the  price  of  the  horse,  which  would  have  been  a 
fair  price  if  the  horse  had  been  a  sound  one ;  but  he  was  defec- 
tive, but  of  some  value ;  he  was  worth  fifty  dollars  as  a  draught- 
horse  in  a  team,  but  of  no  value  as  a  saddle-horse,  for  which 
purpose  only  B  purchased  him.    B  had  no  use  for  a  team-horse^ 
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or,  if  lie  had,  he  waa  supplied.    B  sues  A  for  the  .fraud ;  and, 
on  tlie  ground  that  the  contract  was  valid,  and  that  the  property 
of  the  horse  vested  in  B,  the  recovery  is  the  diiSerence  betwixt 
the  value  of  the  horse  and  the  money  paid,  viz.,  one  hundred 
dollars.    And  thus  B  is  obliged  to  purchase  a  horse  at  the  price 
of  fifty  dollars  which  he  did  not  want    Suppose  B  did  not  pay 
the  one  hundred  and  fifty  dollars,  but  gave  his  note.    On  the 
ground  that  the  note  is  valid,  A  will  recover  of  him  the  sum  of 
one  hundred  and  fifty  dollars,  aifd  he  is  recompensed,  in  an  action 
for  the  ftaud,  in  the  sum  of  one  hundred  dollars  in  damages  and 
a  horse  such  as  he  never  intended  to  purchase,  at  the  expense 
of  two  suits.    Whereas,  if  the  whole  contract  was  considered  as 
void,  because  B  had  never  voluntarily  consented  to  such  a  con- 
tract, then,  in  the  first  case,  B  would  have  nothing  to  do  but  to 
tender  to  A  his  horse,  and  then  receive  his  one  hundred  and  fifty 
dollars ;  and,  in  the  last  case,  to  tender  to  A  his  horse,  and,  if  A 
should  sue  him  on  the  note,  to  defeat  the  recovery  by  pleading 
non  assumpsit^  and  giving  the  fraud  in  evidence,  or  pleading 
specially  the  fraud.    In  both  of  which  cases,  B  would  be  restored 
to  the  situation  he  was  in  at  the  time  he  was  defrauded,  and  A 
also.    It  is  difficult  to  see  why  B  is  not  entitled  to  *  this ;  p# .  „/»n 
and  why  he  should  be  burdened  with  property  that  he  did  *•        ■' 
not  want,  and  for  which  he  never  meant  to  contract ;  and  why 
A  should  be  admitted  to  put  off  his  property  to  B  at  a  full  price, 
when  B  had  no  need  of  it,  merely  because  A  had  defrauded  B. 
Nothing  can  be  more  reasonable  than  that  the  whole  contract 
should  be  annulled,  and  the  parties  placed  in  the  same  state  in 
which  they  were  before  any  fraud  had  been  practised.    So,  too, 
in  the  case  where  A  made  use  of  his  superior  skill  to  impose 
upon  the  ignorance  of  B  in  the  contract  where  A  sold  to  B  a 
horse,  and  B  engaged  to  give  to  A  therefor  as  much  rye  as  would 
arise  by  giving  two  kernels  of  rye  for  the  first  nail  in  the  horae's 
shoe,  and  four  kernels  for  the  second,  and  eight  kernels  for  the 
third ;  and  thus,  in  this  manner,  to  continue  to  double  at  each 
nail  in  the  shoes,  which  amounted  to  thirty-six  nails.     On  this 
contract^  sues  B  for  not  paying  the  rye:  the  court,  instead  of 
treating  this  contract  as  void,  sustained  an  action  thereon,  but 
did  not  suffer  the  plaintiff  to  recover  according  to  the  contract| 
74 


586  beeyb'b  DOKEsnc  seultions. 

although  the  contract  was  an  expioaa  one,  bat  directed  the  jury 
to  giv^e  to  A  the  value  of  the  hocaa  It  ia  manifibst  that  ihia 
course  defeated  the  intention  of  both  parties ;  for  A  never  mean! 
to  sell  his  horse  for  eight  pounds,  which  was  <ihe  value  set  upon 
the  horse  bj  the  verdict  of  the  jury,  neither  did  B  expect  to 
give  eight  pounds  It  is  not  probable  that  he  supposed  the  hoiae 
would  cost  him  more  than  a  bushel  of  rye.  K  this  contract^ 
thus  obtained,  by  a  species  of  fraud,  had  been  considered  as  void, 
nothing  could  have  been  recovered ;  and  A  would  have  been 
again  entitled  to  his  horse. 

In  those  cases  where  a  swindler  obtains  property  under  the 
semblance  of  a  contract,  by  fiedse  tokens,  and  the  like,  tbe  con* 
tract  is  tareated  as  void  at  law ;  and  property  so  obtained  does 
not,  as  betwixt  the  person  defirauded^aud  the  swindlert 
'-  ^  vest  in  the  latter  any  more  than  if  it  was  stolen.  The 
original  owner  may,  of  course,  maintain  trespass  against  the 
swindler,  as  if  there  had  never  been  any  contract  betwixt  them ; 
for  the  fraud  blots  out  of  existence  the  bailment,  and  places 
everything  on  the  same  footing  as  if  there  had  never  been  any 
agreement  whatever.  It  is  plain,  that  the  doctrine  of  the  efficacy 
of  firaud  to  vacate  a  contract  is  recognized  by  the  courts  of  law 
in  many  cases;  and  the  difference  between  equity  and  law  does 
not  consist  in  the  principles  respecting  the  nature  of  fraud,  but 
in  this :  that  courts  of  law  do  not  apply  those  principles  to  iJl 
cases  within  their  reach,  whilst  courts  of  chancery  do  apply  them 
to  all  such  cases,  provided  they  are  within  their  jurisdiction. 

It  has  long  been  an  established  rule  in  chancery  to  rescind 
contracts  entered  into  for  the  purpose  of  defrauding  third  per- 
sons. They  have  been  viewed,  in  equity,  so  utterly  void,  that 
they  could  not  be  ratified  by  any  subsequent  agreement  As, 
where  A,  being  about  to  marry  B,  C,  the  father  of  A,  and  D, 
the  fiither  of  B,  made  proposals  to  each  other  respecting  what 
they  would  settle  upon  their  children.  D  made  a  proposal  to  0 
that,  if  he  would  give  his  son  a  bond  for  five  thoasand  pounds, 
that  he,  D,  would  also  give  his  bond  to  O's  son  for  five  thousand 
pounds.  C  hesitated  respecting  complying  with  the  proposal  of 
D :  at  length,  to  remove  all  difficulties  out  of  the  way,  and  to 
satisfy  D,  A,  with  the  advice  of  B,  entered  into  a  secret  agree- 


Jf017&lB  OF 


Q^[ANC£BT.  §87 


xaent  with  C  to  give  him  a  bond  of  fifteen  hundred  pounds  if  he 
would  oomply  with  the  projposals  of  D.  This  was  kept  a  secret 
fxQm  D :  C  complied  with  D's  proposals ;  the  settlements  were 
xoade,  and  A  gave  to  C  his  bond  for  fifteen  hundred  poonda 
After  marriage,  A  filed  his  bill  in  chancerj  to  be  relieved  against 
the  bond  which  he  gave  to  his  £Gtther;  not  that  he  or  his  wife 
were  imposed  «j)on,  bujt  *  because  D,  a  third  person,  was  ^^^^-t 
imposed  upon.  The  court  decreed  that  the  bond  should  ^ 
be  given  up.  If  this  proceeding  was  correct,  in  point  of  princi- 
ple, in  a  court  of  chafioery,  it  would  have  been  correct  in  a  court 
of  law  to  have  refused  a  recovery  on  such  bond.  But  no  such 
opinion  seems  to  have  been  formerly  entertained,  that  it  was 
pc^Ue  to  relieve  against  such  frauds,  only  in  chancery.  By 
n  late  decision  in  Term  Beports,  we  find  a  court  of  law  extending 
the  remedy  to  such  case  without  difficulty*  Where  an  insolvent 
debtor,  upon  an  agreement  of  his  creditors  to  take  his  property 
and  divide  it  among  them  equally  according  to  tiieir  debts,  and 
to  discharge  him,  provided  all  his  creditors  would  agree  so  to  do« 
one  of  the  creditor^  taking  advantage  of  the  debtor's  situation, 
would  not  come  into  the  agreement  unless  the  debtor  would  give 
his  note  of  hand,  for  a  certain  sum,  over  and  above  his  average 
with  the  other  creditors.  This  was  done,  and  kept  secret  firom 
the  other  creditors:  the  agreement  between  the  insolvent  debtor 
And  the  creditors  was  carried  into  execution.  After  a  lapse  of  a 
little  time,  the  promisee  in  the  notes  so  given  by  the  insolvent 
debtor  brought  his  suit  at  law  upon  said  notes,  and  the  debtor 
Avoided  them,  by  reason  of  the  firaud ;  not  because  any  fraud 
was  practised  on  him,  but  on  account  of  the  imposition  on  the 
other  creditors.  So  that  I  presume  it  may  be  laid  down,  that 
contracts  entered  into,  by  means  of  which  third  persons  are 
impost  upon,  are  void  at  law,  as  well  as  in  equity. 

Under  the  head  of  fraud,  chancery  exertases  an  extensive 
power,  in  rescinding  contracts  which  are  unreasonable,  where  no 
actual  fraud  can  be  proved  from  misrepresentation;  as  where 
there  is  a  concealment  of  £»cts,  which,  in  good  conscience,  ought 
to  have  been  disclosed.  As,  when  A  devised  his  estate  to  B, 
when  0  was  his  heir:  the  will  was  defective;  this  was  r^^o^-^ 
k^own  to  B,  but  not  known  to  0.  *    The  devisee  prevailed  ^        ' 
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upon  the  heir,  for  one  hundred  guineas,  to  release  his  interest 
in  the  estate.  The  heir,  discovering  the  defeat  in  the  will, 
applied  for  relief;  and  the  court  set  aside  the  releasCi  upon  the 
condition  of  the  repayment  of  the  one  hundred  guineas.  There 
was,  in  this  case,  no  equity  in  fiiyor  of  the  heir,  only  what  arose 
from  a  naked,  legal  right ;  yet  the  concealment  of  this  right  from 
the  heir  was  holden  to  be  a  fraud.  1  P.  Wms.,  289. 

A  concealment  of  a  doubtftd  account  of  a  ship  at  sea  being  m 
dangerous  circumstances,  by  the  insured,  was  such  a  fraud  as 
that  the  policy  was  ordered  to  be  deliyered  up.    In  this  case,  the 
policy  would  have  been,  by  the  mercantile  law,  void  in  a  cour^ 
of  law,  if  a  suit  had  been  brought  upon  it    The  application 
was,  as  might  be  in  other  cases  when  a  contract  is  void,  for  the 
delivery  up  of  the  evidence  of  the  claim.  2  P.  Wms.,  169.    The 
bargain  itself  will  prove,  in  some  cases,  that  an  undue  advantage 
has  been  taken.    This  may  appear  from  the  manifest  inadequacy 
of  the  price.    The  inequality  may  be  so  great  that  it  is  impossi- 
ble not  to  see  that  the  situation  of  promisor,  obligor,  covenantor, 
or  grantor,  as  the  case  may  be,  was  such  that  no  man  could  fidrly 
have  obtained  such  a  bargain.    Whether  it  proves  that  the  ba^ 
gainor  was  deprived  of  his  reason  by  the  visitation  of  Ch)d,  by 
intoxication,  or  that  some  actual  unknown  fraud  was  practised 
upon  him,  or,  laboring  under  some  sore  oppression,  he  made  it, 
is  not  material ;  for,  whatever  it  might  be,  it  must  have  been  a 
fraud  to  have  obtained  such  a  bai^in.  1  Bro.  in  Can.,  9 ;  2  ibid., 
175. 

It  is  no  uncommon  thing,  when  application  is  made  to  chan- 
cery for  a  discovery,  by  appealing  to  the  conscience  of  an  antag- 
onist, to  pray  also  for  relief;  and  if  relief  is  granted,  it  is  upon 
the  well  known  principles  which  govern  in  chancery,  of  doing 
r*AAm  P®^^*  J^*ioe  between  the  *  parties.  If  A  should  apply 
^  to  chancery,  charging  B  with  having  obtained  from  him 

a  usurious  contract,  praying  for  a  discovery  under  oath,  and  for 
relief;  and,  upon  the  discovery,  it  appears  to  be  usurious ;  chan- 
cery does  not  decree  in  such  a  manner  that  the  creditor  loses  his 
whole  debt ;  which  would  have  been  the  case  at  law,  if  the  usuiy 
had  been  pleaded  and  proved.  But  the  decree  in  chancery  ope- 
rates upon  nothing  but  the  surplus  of  l^al  interest    As  to  this. 
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the  applicant  will  be  relieved,  on  paying  the  principal  and  legal 
interest :  what  is  more  than  that,  is  viewed,  in  eqaity,  as  unlaw* 
fol  interest    K  the  whole  contract  was  relieved  against,  this 
would  be  to  inflict  a  penalty  on  the  defendant ;  which  is  never 
done  in  chancery.    Neither  wonld  a  court  of  chancery,  in  such 
a  case,  compel  a  discovery  merely,  which,  if  used  in  a  court  of 
law,  a  penalty  would  be  inflicted  by  the  court    And,  also,  when 
an  application  is  made  to  chancery  for  relief  and  the  applicant 
in  such  case  is  entitled,  for  the  injury  which  he  has  received,  to 
a  penalty ;  he  must  waive  his  claim  to  the  penalty,  or  chancery 
will  not  grant  relief.    Neither  will  chancery  compel  a  discovery, 
where  such  discovery  will  subject  to  punishment:  as  in  the  case 
of  usury ;  if  the  application  is  for  the  purpose  of  discovering 
whether  usury  is  contained  in  a  contract  or  security,  chancery 
will  compel  a  discovery ;  for  no  punishment  is  the  consequence 
of  reserving  more  than  legal  interest    But  if  a  bill  is  filed  to  dis- 
cover whether  more  than  legal  interest  has  been  taken,  chancery 
will  not  compel  a  discovery ;  for,  receiving  unlawful  interest  is 
an  offense  which  will  subject  the  person  who  is  guilty  of  it  to  a 
severe  penalty. 

Formerly,  when  a  sale  was  made  of  goods,  at  a  most  exorbi- 
tant price,  to  assist  the  buyer  to  raise  money  by  a  sale  of  the 
goods ;  (whatever  may  be  thought  of  such  conduct  now,  that  is 
to  say,  whether  it  is  usurious  or  not ;)  *  the  time  was,  when,  r^^J^^  -i 
if  it  was  not  connected  vrith  a  loan  of  some  sort,  it  was  ^  ^ 
holden  that  it  was  not  usury,  and  the  application  was  in  chan- 
oery :  for  it  was  deemed  a  fraud  to  take  such  an  unrighteous 
advantage  of  the  necessitous  circumstances  of  the  buyer :  As 
where  A  applied  to  B,  to  borrow  a  sum  of  him;  B  refused  to 
lend  him  any  money ;  but  offered  to  sell  him  sundry  pipes  of  wine 
on  credit,  at  the  price  of  two  hundred  pounds  per  pipe.  The 
market  price,  for  cash  in  hand,  was  one  hundred  pounds  per  pipe. 
To  this  proposal  A  agreed ;  and  purchased  sundry  pipes,  and 
sold  them  at  the  market  price,  and  raised  the  money  for  which 
he  was  at  that  time  pressed.  This  conduct  was  holden  in  chan- 
cery to  be  a  fraud,  and  the  contract  rescinded ;  and  A  was  ordered 
to  pay  to  B  the  sum  for  which  the  wine  was  sold.  See  a  caae^ 
1  Bro.  in  Can.,  149,  of  the  same  kind. 
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Equity  ha8  often  rescinded  unequal  bargauu^  on  aooount  of 
the  relative  sitaatioQ  of  die  partieB.  As  where  soch  bai^aba 
have  been  obtained  by  parents  ftom  dieif  ohildreny  by  goaidianB^ 
from  those  who  were  recently  their  wank;  it  heitLg  deemed 
fraudulent,  that  they  should  avail  thetnaelVes  of  the  influenee 
which  their  situation  had  affi>rded  them,  tx>  obtain  ujireasonable 
bargains  from  them.  So,  too,  it  is  holden  to  be  a  ftttod,  to  take 
advantages  of  the  neoessitous  situation  of  a  person,  and  dmw  him 
into  an  unequal  bargain;  forwhich  chanoeiy  will  reaeind  a  ooa* 
tmct  on  the  usual  terms.  1  Yenu,  287 ;  Oa  Temp.  TaL,  UL 

A  oontract  witli  sail^MM  has  been  leseindedy  wheie  the  confli'' 
deration  that  they  were  an  inexperienced,  inoautious  raoe  of  men 
had  gi^t  weight  1  Wil&,  220;  The  Ghanoellor  observed,  that 
there  were  not  a  more  unthinking'  sort  of  people  tJiaii  oommoa 
sailors.  Their  chaiaeter,  as  sailcNS,  was  taken  into  oonaideration ; 
r*44.21  "^^  chancery  exercised  *  this  power  of  rescinding  such 
^  ^  oontniots^  on  the  prinoipley  tiuit»  where  there  was  notthe 
utmost  fairness^  in  the  contract  witb  sueh  chaiBcters,  it  was  a 
fraad  sufficient?  to  itMoind  the  contract;  when  it  would  not  have 
been  sufficient)  where  that  peculiarity  of  character  bel<mging  to 
didnoleziai 


[♦443]  ♦CHAPTER  IIL 

Of  TKK  PbINOIFUBI  which  GtoVKBK  us  DsGEBBZHO  THB  FuUTHIiICXHT 

<»rATBU8T. 

A  PEBSOIT  who  is  trustee  for  another,  is  compellable  ih.  ohanoery 
to  execute  that  trust.  However  liable  he  may  be  in  many  cbmb 
to  respond  in  damages,  yet,  if  he  is  a  trustee,  he  wiU  be  com- 
pelled to  frilfiU  the  trust,  aa  well  in  personal  concerns,  as  in  real 
Thus,  where  lands  are  devised  for  the  payment  of  debts ;  if  any 
person  is  appointed  by  devisor  to  sell  and  he  acoept^the  trusty  he 
is  compellable  to  sell;  for  he  is  a  trustee  f of  tlie  creditors.    If  the 
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person  appelated  to.  sell,  lefoses  to  aoeept  tlie  trust,  or  if  no  pe]> 
aon  is  ^pointdd,  ehaaoeiy  appoints  somo  pereon  who  will  under* 
tafaoe  the  business. 

Chancery  will  diraot  an  equity  of  redemption  to  be  sold ;  for, 

in  equity,  the  owner  is  consid^ed  as  a.  trustee  fi>r  creditors,    So^ 

too,  the  heir  to,  or  devisee  oJ^'  real  property,  is  bound  to  pay  judg^ 

ment  and  specialty  creditors  of  their  ancestor  or  testator  their 

debtB,  if  they  have  assets,  if  ib  is  demanded'  of  them ;  but  are  not 

boand  to  paj)r  simple  contract  creditors.    I^  then,  those  creditors 

whom  they  are  bound  to  pay,  do  not  demand  of  them  their  debts, 

but  leooyer  fSrom  the  executor  their  demands ;  the  creditors  by 

flimple  contract,  may  be  defeated  of  their  due^  by  this  means  at 

law.    But,  in  eqnity,  the  heir  or  devisee,  is  considered  as  a  trustee 

for  them,  to  the  amount  they  are  liable  to  judgment  and  specialty 

areditors,  if  dbiey  have  assets  to  that  amount :  and  the  heir  is  also 

a  trustee  for  legatees,  whilst  the  devisee  is  *  not^  provided  r^tAAjn 

his  devi#e  was  specific.    If  the  legacies  axe  charged  upon  >-       ^ 

the  land,  heis  also  a  trustee  for  the  legatees. 

If  the  specialty  creditors  come  upon  the  heii\  as  they  may,  if 
they  choose  so  to  do,  when  the  pansonal  fund  is  sufficient  to  pay 
all  the  claims,  the  executor  is  trustee  for  the  heir,. to  the  amount 
which  he  had  paid  to  the  specialty  creditora  Under  these  sevier 
ral  oases,  chancery  will  compel  a  fulfillment  of  these  tfusta  If  a 
bond,  covenant,  promise,  orgrant  is  made  by  A  to  B,  for  the  ben- 
efit of  0;  B  has  the  legal  title  to  the  instmment  and  whatever  is 
conveyed:  by  it;  but  C  has  aU  the  beneficial  interest  therein. 
Ghancery  will  compel^  B  to  collect,  the  hond^  and  pay  it  over, 
according  to  the  nature  of  the  trust,  to  C.  If  C's  character  is 
such,  that  he  ought  not  to  have  the  disposal  of  the  avails  of  the 
bond,  &c,  and  this  was  the  reason  why  a  trust  was  created,  the 
trust  will  be  so  executed,  as  to  comport  with  the  original  inten- 
tion of  the  obligor,  grantor,  &c.  If  an  estate  had  been  given  by 
A  to  B,  in  trust  for  0,  before  the  statute  of  uses ;  and  since  that 
statute,  if  it  be  given  to  B,  for  the  use  of  G,  in  trastfor  D ;  the 
person  tbr  whom  it  is  in  trust,  is  entitled  to  ^e  beneficial  inte- 
rest; and  this  trust  must  be  executed  according  to  the  circum- 
stances of  the  case.  If  it  appeals  fh>m  the  grant,  or  is  fiiirljr 
inferable  from  the  circumstances  attending  the  case,  that  the  gran 
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tor  intended  that  the  estate  should  pass  to  the  cestui  que  trust,  at 
a  particular  time ;  at  that  time,  and  not  before,  chanoery  will  oom- 
pel  a  conveyance  to  the  cestui  que  trust  If  this  was  not  intended, 
but  if  the  beneficial  use  which  was  intended  were  the  receipt  of 
the  rents  and  profits  from  time  to  time ;  this  beneficial  interest 
the  cestui  que  trust  shall  have,  and  the  trustee  shall  be  compelled 
to  fulfill  such  trust  The  cestui  que  trust  is  in  no  danger  of  losing 
r^AAtn  ^^  interest,  unless  the  trustee  should  convey  the  legal  * 
^  ^  title  to  a  bonafde  purchaser ;  that  is,  to  a  person  igno- 
rant of  the  trust  In  Connecticut,  where  all  deeds  are  recorded 
in  the  town  clerk's  office,  in  every  town,  and  where  we  hold  that 
the  record  is  constructive  notice  of  a  sale,  there  can  be  no  bona 
fide  purchaser  of  a  trust  Chancery  will  enforce  implied  trostB, 
even  with  respect  to  real  property,  where  the  proof  of  the  trust 
does  not  depend  on  witnesses  testifying  to  the  terms  of  the  con- 
tract^ but  upon  the  proof  of  &c\s  from  which  the  inference  is 
satis&ctorily  made,  that  there  was  a  trust  These  fiicts  are 
proved  by  parol  testimony :  As  if  A  should  employ  B  to  sell 
land  for  him ;  and  should,  for  this  purpose,  to  enable  B  to  con- 
yey  a  title,  convey  the  land  to  B ;  and  B  having  received  the 
deed,  refuses  to  sell,  but  retains  the  deed,  and  claims  the  land: 
or  if  he  do  sell,  and  receive  the  avails,  and  refuse  to  pay  over 
the  purchase-money  to  A,  although  parol  proof  is  not  admissible 
to  prove  the  terms  of  the  bargain:  yet  Acts  may  be  proved, 
which  demonstrate  that  a  trust  existed ;  and  chanoery  will  com* 
pel  the  execution  of  the  trust  2  Pow.  on  Con.,  266 ;  Pow.  on 
Mort,  65;  1  Vem.,  856;  1  Atk.,  886;  2  ibid.,  150;  Amb.,409; 
Ca.  Temp.  TaL,  61. 

It  is  on  the  ground  that  executors  are  trustees  for  legatees,  that 
chancery  compels  the  payment  of  legacies  by  them. 

There  is  a  class  of  cases,  where  persons  are  considered  trus- 
tees in  equity,  who  are  not  so  considered  at  law.  As  for  instance, 
A  devises  Blackacre  to  B,  for  the  payment  of  his  debts ;  B  as- 
sumes the  trust,  sells  the  land,  and  pays  all  the  debts;  and  finds 
in  his  hands,  a  residuum  of  one  thousand  dollars.  In  this  case^ 
B  has  the  legal  title :  and  not  being  considered  at  law,  a  trustee, 
he  retains  the  money ;  there  being  no  claimant  known  in  law, 
who  is  entitled  to  it    In  equity,  B  is  considered  as  a  trustee  of 
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dus  money,  for  the  person  or  peisona,  to  whom  the  *  land  r^^^^^n 
would  have  descended,  if  there  had  been  no  devise  of  it  ^  ^ 
Such  troBt,  is  called  a  resolting  trust  On  the  same  ground, 
chancery  considers  an  executor,  to  whom  a  valuable  legacy  is 
given ;  who  has  paid  every  debt  and  legacy,  there  being  no  resi- 
duary  legatee,  and  finds  in  his  hands  a  surplus;  a  trustee  of  this 
surplus  for  those  to  whom  the  whole  estate  would  have  goncf 
after  payment  of  debts,  if  the  testator  had  died  intestate.  At  law, 
the  executor  would  have  retained  this  surplus ;  having  the  legal 
title;  and  there  being  no  person  known  m  law,  who  could  call  it 
out  of  his  hands.  This  equity  in  fitvor  of  the  heir  in  the  first 
case,  and  the  legal  representatives  in  the  last  case,  is  capable  of 
being  rebutted,  by  parol  proof:  that  is,  parol  testimony  would  be 
admitted  to  prove,  that  in  the  case  of  the  devise  for  the  payment 
of  debts,  the  testator  had  declared,  that  if  there  was  any  surplus, . 
after  the  payment  of  debts  and  legacies,  the  trustee  should  be 
entitled  to  it :  on  this  proof,  chancery  would  not  decree  in  favor 
of  the  hdr,  but  would  leave  the  surplus  in  the  hands  of  the  trus* 
tee.  So,  too,  in  the  case  of  the  executors,  the  equity  of  the  per^ 
sonal  representatives  may  be  rebutted.  Since  the  introduction  of. 
the  action,  for  money  had  and  received  to  the  plaintiff *s  use, . 
which  is  wholly  governed  by  the  principles  which  prevail  in  a 
court  of  chancery ;  what  would  prevent  a  recovery  at  law,  in  the 
oases  before  named,  of  the  devisee  and  executor  ?  If  the  princi- 
ples adopted  by  chancery  be  correct^  it  would  seem  that  there 
ought  to  be  a  remedy  at  law,  for  a  person  to  recover  that  which 
belongs  to  him.  For  chancery  considers  such  money,  as  the 
money  of  one  man,  in  the  possession  of  another  man.  If  the  true 
point  of  light  in  which  this  subject  ought  to  be  viewed,  be,  that 
whoever  has  the  legal  title,  also  equitably  owns  the  surplus ;  then 
chancery  has  changed  the  law,  and  adopted  principles  diametri- 
cally opposed  to  law.  If  the  reason  why  the  person,  *  ri^AAri 
who  had  the  legal  title,  was  allowed  to  retain  the  surplus  ^  -* 
in  such  cases,  be,  that  there  was  no  appropriate  remedy  to  enforce 
an  equitable  claim',  it  would  seem  that  the  action  for  money  had) 
and  received  to  the  plaintiff's  use,  might  be  successfully  used. 

A  fraudulent  trust,  that  is,  one  made  to  deceive  creditors  or* 
purchasers ;  or  a  trust,  which,  from  the  nature  of  it,  has  a  ten* 
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dsacj  to  give  a  penoa  a  fiJae  credit;  will  neTer  be  ^^Somni  in 
chanoeiy.  8  TenL,  688.  I^nciplea  of  pcdioj  govern  in  this 
oaee.  A,  to  defirand  his  orediton^  conveys  aiway  Us  estate  to  ^ 
without  any  oonadetalaon,  oilier  than.  B'&  engaging  to  let  him 
have  the  benefitof  hia  ortate^  and  to  leeonTejr,  whenA  daanxi 
it  This ift asecvet ttnat between  A and-B,  and frasodnlent  If 
A  should  deaire  B  io  leoonyeyv  aeooidingtO'agreanent^  and  B 
refuses^  and  insistB  upon  holding  it  agaiost  A,  beeauae  it  is  fraa- 
dulent;  chancsfy  will  not  inteipoae  in  A'afitvor;  ISieobjeetof 
the  law  is,  to  deter  from  sueh  praotioes^  Itsurely  is  a  great  res- 
traint^ when  it  is  und^Bfeood  that  the  grantor  ia  whoUy  in  die 
power  of  the  grantee;  that  no  equity  wltioh  therotmary  be  betwizt 
him  and  the  grantee,  is  auoh,  that. the  grantor  can^hare  tiseleast 
benefit  of  it,  but  at  the  pleasure  of  the  grantee;  that  no  covanint 
on  the  part  of  the  grantee^  lays  him  under  any  obligation  to  pe^ 
form  his  cov^mnt;  and  that,  though  life  grantee  ia,  partieeps 
erimme  in  this  transaotioni  yet  his  tidei  so  fivaa  respects  the 
grantor,  is  as  valid,  as*  the  fiorest  and  most  honorable  conduct 
could  mi&e  it  IT  A  was  in  possession,  B  could  eject  him,  by  a 
title  so  obtained:  Sudi  cases  aie  not;  governed,  as  fans  been 
supposed'by  some  persons,  by  the  principles  wfaicb  govern  illegal 
contracts,  when  bolii  parties  are  pari  deUoto,  The  law  there^ 
never  assists  either  party;  but:in  this  case^  as  ftiU  assistance  is 
given,  to  the  fraudulent  grantee^  against'tbe  fhradulent  grantor, 
as  could  be  given  to  tihe  most-honest  grantee^  against'  his.  grantor. 
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•CHAPTER  IV.  [*44a] 


Of  the  Powjeb  ov  Cbmjsobry  to  coicpsa:.  Partition  among  Joint 
Tenants.  Of  RieuEyiNa  against  Lapse  of  Time.  Of  gbant- 
inq  Injuncthons;  and  in  what  Cases.  Of  the  Power  to 
ooRREcr  Mistakes  in  Instruments.  Of  the  Power  to  ap- 
point Gttaedianb,  and  to  Remote  them. 

Chakcbbt,  also,  exercises  the  power  of  compelling  joint  ten- 
anta,  tenants  in  common,  and  copaiceners,  to  make  partition  in 
severalty.  The  ground,  on  which  chancery  assomed  the  power, 
was  probably  this;  that,  in  some  cases,  the  legal  remedy  was 
not  adequate;  for  one  tenant  would  have  the  possession  of  the 
title-deeds;  in  which  case^  the  other  would  have  no  remedy  at 
law,  to  ccmipel  the  production  of  them,  which  power  chancery 


Chancery  will  relieve  against  the  lapse  of  time,  where  accident 
or  misfortune  has  prevented  the  punctual  fhlfillment  of  a  con- 
traet^  qt  performance  of  a  duty  imposed  by  order  of  court  This 
relief  is  never  granted,  but  on  condition  of  the  most  complete 
justice  being  rendered  by  the  applicant;  and  not  even  on  these 
terms,  if  there  were  great  danger  that  negligence  would  be  too 
much  encouraged  thereby. 

When  a  controversy  cannot  be  settled  at  law,  but  by  a  multi- 
plicity of  suits,  chancery  has  interfered.  Though  it  cannot  be 
said,  that  there  is  not  a  legal  remedy,  appropriate  to  each  suit ; 
yet,  the  remedy  at  law  is  not  adequate :  for  the  number  of  suits 
to  be  brought,  to  settle  the  controversy,  would  be  so  numerous, 
that  the  expenses  *  of  the  suits,  would  ruin  the  parties.  r^JAoi 
Pr.  in  Can.,  201 ;  1  Vern.,  28,  268, 808;  2  Pow.  on  Con.,  ^  ^^J 
217 ;  1  Vern.,  189. 

Chancery  exercises  the  power  of  granting  injunctions,  in  a 
variety  c^  cases.  In  all  cases  where  an  aetion  at  law  will  lie^ 
for  waste,  chancery  will  grant  this  specific  remedy,  by  enjoining 
the  tenant  not  to  commit  waste.    There  also  are  cases,  where 
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chanoeiy  enjoiziB  against  the  commission  of  waste,  although 
there  is  no  remedy  at  law.  The  same  coarse  has  been  tak^i 
bj  coorts  of  law,  respecting  the  remedy  for  waste,  as  in  cases  of 
contracts :  they  have  not  extended  the  remedy  to  cases  where 
the  principles,  on  which  they  allow  the  remedy,  wonld  have 
warranted  them  to  extend  it  to  all  those  cases,  where  chanoeiy 
enjoins  against  waste.  A  court  of  law  will  not  sustain  an  ac- 
tion by  the  remainder-man,  or  reversioner,  if  any  other  estate 
intervenes,  betwixt  the  remainder  and  the  particular  estate.  As, 
where  an  estate  is  given  to  A  for  years,  with  remainder  to  B  for 
life,  remainder  in  fee  to  C ;  in  this  case.  A,  the  tenant,  commits 
waste :  C,  the  remainder-man,  cannot  sustain  an  action  at  law 
against  A ;  there  being  between  his  estate  and  A's  the  interven- 
ing estate  of  B,  for  life.  In  this  doctrine  there  might  be  some 
reason,  if  B  was  entitled  to  an  action ;  but  he  is  not :  no  person 
but  the  owner  of  the  inheritance  can  sustain  this  action.  Of 
course,  A  may  commit  as  much  waste  as  he  chooses  to  conmiit, 
and  there  is  no  remedy  at  law  for  C ;  and  the  only  reason  give  i 
is,  that  the  freehold  was  not  in  him,  but  in  B,  who  had  a  life 
estate  therein.  It  is  difficult  to  understand,  why  such  a  course 
of  decisions  should  have  taken  place.  The  law,  both  common 
and  statute,  gives  this  action  of  waste,  to  the  owner  of  the.inheri- 
tance:  and  that,  in  all  cases,  where  the  waste  is  committed 
In  the  case  put,  the  inheritance  belonged  to  G;  and  it  was  that 
r-i^jj:rr^-y  which  was  iujurcd.  ♦  Upon  principle,  then,  C  would 
^  -'be  entitled  to  an  action  at  law.  This  principle  is  carried 
into  effect  by<  chancery,  although  the  courts  of  law  stop  short 
A  court  of  chancery  applies  the  principle  in  such  case,  and  ac- 
cordingly will  enjoin  A,  the  tenant  for  years  not  to  commit  waste. 
So,  too,  where  there  is  a  tenant  for  years,  or  life,  with  a  contin- 
gent remainder  in  fee,  no  .action  at  law  lies  for  the  remainde^ 
man.  In  this  case  it  is  said,  that  the  inheritance  is  not  vested 
in  the  remainder-man,  but*in  abeyance.  Suppose  it  is  not:  who 
will  probably  be  injured  ?  Is  it  not  the  contingent  remainde^ 
man?  And,  although  there  is  no  certainly  that  he  would  ever 
be  entitled  to  damages  (for,  perhaps,  the  remainder  will  never 
vest,  and  this  may  be  a  good  reason  for  not  maintaining  an  ac- 
tion at  law),  yet,  upon  the  principle  of  preserving  the  inheritance 
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finom  being  injured,  the  acknowledged  principle  in  cases  of  waste, 
a  oonrt  of  chancery  will  enjoin  the  tenant  not  to  commit  waste, 
on  the  application  of  the  contingent  remainder-man,  or  his  pro- 
chein  ami.  No  action  lies  at  law,  against  the  person  who  has 
the  legal  title,  as  in  the  case  of  a  trustee  for  another  person : 
yet  it  is  apparent,  that  a  remedy  ought  to  be  applied  in  such  a 
case,  to  preserve  the  inheritance  unhurt,  for  the  benefit  of  the 
oestud  que  trust:  and  a  court  of  chancery,  in  the  exercise  of  their 
power  over  trustees,  will  enjoin  such  trustee  not  to  commit  waste. 
2  Show.,  69 ;  1  Ek.  Abr ,  222 ;  Lord  Bay.,  88 ;  8  Att,  94,  702 ; 
8  Term,  450.  It  is  said,  this  is  a  case  where  the  law  affords  no 
remedy.  Perhaps  this  proposition  may  be  found  too  broad. 
A  technical  difficulty  may  prevent  an  action  of  waste  lying 
against  the  person  who  has  the  legal  title ;  but,  where  such  trus- 
tee commits  waste  upon  that  estate,  to  the  profits  and  avails  of 
which  another  is  entitled  in  equity,  it  is  plain,  that  the  equitable 
rights  of  the  cestui  que  trust  are  injured  by  a  breach  of  trust  in 
the  trustee;  and  at  this  time  we  may  venture  upon  *  the  r^^^c^n 
proposition,  that  for  an  injury  done  to  an  equitable  right,  ^  ^ 
an  action  at  law  may  be  maintained,  and  damages  recovered. 

When  a  lease  for  life  is  made  with  these  words  "  vnthaut  im- 
peachment  of  vxtste"  it  is  understood  that  such  tenant  is  not 
liable  for  waste ;  so  that  an  actioii  at  law  cannot  be  maintained, 
in  any  case  where  there  is  that  provision.  But  chancery  hafl 
interfered,  by  granting  an  injunction  in  such  cases,  where  the 
waste  was  wanton  and  malicious.  As,  where  a  tenant  for  life, 
without  impeachment  of  waste,  of  a  valuiible  mansion-house, 
began  to  strip  the  house  of  large  quantities  of  lead,  and  of  the 
weights  and  ornaments  belonging  to  the  house.  So,  too,  where 
the  avenue  to  a  beautiful  seat  was  ornamented,  for  fifty  rods, 
with  trees  of  the  forest;  and  the  tenant  for  life  .was  about  cutting 
them  down,  out  of  malice,  being  in  controversy  with  the  owner 
in  fee:  chancery  has  supposed  that  the  words  "  without  impeach- 
ment of  waste  **  ought  not  to  be  construed  to  extend  to  such 
cases  as  those  just  mentioned :  for  such  waste  could  never  have 
been  contemplated  by  the  parties.  No  person  can  be  supposed 
to  have  intended  to  give  a  license  to  commit  such  waste.  2  Show., 
169;  2  Vem.,  788;  2  Salk.,  216;  1  ibid.,  161;  Amb.,  107;  2 
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Cro.,  in  Can.,  89.  Chanoeiy  grmta  iajiinotions  to  Btaj  prooeed- 
inga  in  a  ooart  of  law,  on  such  contracts  as  chancery  rescinds^ 
and  courts  of  law  sostain  suits.  This  is  done  before  a  suit  is 
commenced,  and  after;  and  eyen  after  verdict,  judgment  and 
execution  granted.  I  Yem.,  229,  487 ;  2  ibid.,  71.  This  is  done 
under  a  penalty,  which  penalty  is  teooY&rMe  only  in  duiooeiy. 

It  often  happens  that  suits  are  broughit  at  law,  and  the  defiand- 
ant  applies  to  chancery  for  an  ixgunction.  Whether  it  can  be 
r*4o21  S^^^  depends  upon  the  truth  of  what  is  i^leged  in 
^  the  bill.    In  such  case,  a  temporary  ii^junction  *  to  stay 

proceedings  is  granted;  and,  if  the  bUl  is  found  to  be  tme^  the 
injunction  is  made  perpetual.  If  it  is  found  not  tro^  the  iiyiuio- 
tion  is  diasolred.  If  the  suit  is  not  commenced,  the  injunction 
goes  against  the  party.  If  the  suit  is  commenced,  then  it  goes 
against  the  party  and  the  court,  until  the  executioii  is  iasued.  If 
the  execution  has  issued,  it  goes  against  the  par^,  and  the 
officer  in  whose  hands  the  execution  is  for  colleoticm,  to  pieTent 
a  levy.  If  the  execution  has  been  levied,  and  the  money  is  in 
the  hands  of  the  officer,  the  injunction  goes  against  such  officer, 
to  prevent  his  paying  it  over.  If  the  money  has  been  paid  over, 
an  injunction  cannot  issue. 

We  are  told  that  chancery  will  correct  mistakes  in  instm 
ments,  if  different  words  are  used  in  the  instrumenti  from  what 
was  intended  by  the  parties :  but  if  the  scrivener  used  the 
words  which  they  intended  that  he  should  use,  that  chfMM»ry 
will  give  no  relief;  although  the  wotvds  have  a  different  imp<Mrt 
at  law  from  that  which  the  parties  sufqposed  they  had.  Sudi  a 
distinction  appears  more  like  inflicting  a  penalty  upon  one  of 
the  parties,  for  not  understanding  the  legal  import  of  the  w<»d9 
used,  than  a  regard  to  equity. 

Ck>urts  of  chancery,  in  England,  have  the  power  of  appointing 
guardians;  a  power  which  they  exeroiae  oolj  in  those  caseB 
where  no  guardian  has  been  appointed.  This  power  grew  oat 
of  the  royal  prerogative.  The  king,  as  parma  patntE^  has  the 
care  of  aU  the  minors  in  the  kingdom.  This  cam  is,  by  him, 
delegated  to  the  chancellor,  who  is  paramount  guardian  to  all 
minors.    The  chancellor,  also,  exercises  the  power  of 
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improper  goardians,  and  appointing  others.   Even  a  testamentary 
guardian  is  liable  to  be  removed. 

The  court  of  chanoerj,  in  the  exercise  of  their  power  over 
minoxs,  where  they  are  wards  of  guardians  appointed  *  by 
that  ooort)  will  forbid  the  marriage  of  such  ward  with  ^        -* 
any  particular  person ;  and  this  the  court  does,  on  suspicion  that 
the  ^ward  is  about  to  marry,  to  his  or  her  disparagement 

CShancery,  also,  in  the  exercise  of  its  care  for  minors,  will 
prevent  them  fix)m  rescinding  contracts  made  by  them,  which 
prove  to  be  very  beneficial  to  the  minor. 

Cfhanoery  will  not  only  compel  a  trustee  to  fulfill  his  duty,  by 
executing  a  trust;  but  will  remove  him,  if  he  be  an  improper 
person  to  execute  his  trust,  by  reason  of  lunacy,  intemperance, 
or  a  profligate  life,  which  is  often  the  case  with  executors  and 
administrators.  So,  too,  chancery  will  compel  a  trustee,  in  some 
cases,  to  give  bond  for  the  fidthftd  discharge  of  his  trust,  as  in 
the  case  of  an  executor.  A  statute'compels  an  administrator  to 
give  such  bond.  In  Connecticut,  a  statute  requires  an  executor 
also  to  give  such  bond. 
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ESSAYS 

OV  THB  lOaJLL  DfPOBT  OF  THB  TSBOtB 

HEIRS,  HEIRS  OF  THE  BODY,  ISSUES,  &c., 

IN  SBVERAL  INSTBUMSNTS  OF  OOmrSTANOB,  *o. 


I. 

Of  THB  OpJEBATION  07  THE  TeBMB  ^  HbIBS'*  and  ^.HsIBS  07  THB 

Body/'  in  a  Will,  ob  othbb  Instbuhent  of  Conveyancb. 

The  general  rale  is,  that  those  terms  do  not  denote  any  particu- 
lar  person,  to  take  by  way  of  description,  as  devisee,  grantee,  or 
donee.  Neither  does  any  estate,  by  the  nse  of  those  terms,  vest 
in  any  person  in  character  of  heir;  but  only  in  the  person  of 
him  who  is  named  in  the  instrument  of  conveyance,  who  takes 
by  purchase.  But  the  heirs  there  named  do  not  take  as  purcha- 
sers. They  are  words  merely  descriptive  of  the  quantity  of  the 
estate  given :  As,  if  an  estate  is  devised  to  A,  and  his  heirs,  for* 
ever;  in  this  case,  A  alone  takes  the  estate  as  a  purchaser;  and 
the  terms,  his  heirs  forever^  denote  what  estate  is  limited  by  the 
devisee  to  A,  viz.,  a  fee  simple,  wholly  in  his  power  to  alien  or 
dispose  o^  as  he  pleases;  and  is,  upon  his  death,  descendible  to 
his  heirs  in  genenJ.  If  it  be  devised  to  A,  and  the  heirs  of  his 
body,  this  denotes  the  estate  to  be  an  estate  tail,  descendible  to 
no  other  heirs  but  to  those  of  his  body.  They  seirve,  then,  not 
as  a  designation  of  any  person  who  is  to  take  the  estate,*  T^Af\K\ 
but  only  as  descriptive  of  the  quantity  of  the  estate  taken  ^  -' 
by  the  devisee.  See  the  case  of  Brett  and  Bigden,  Plow.,  848, 
where  there  was  a  devise  to  a  man  and  his  heirs.  The  devisee 
died  in  the  lifetime  of  the  devisor;  and  the  heir  of  the  de- 
visee could  not  take:  for  the  word  heirs  was  not  named  as  a 
word  of  purchase,  but  only  to  express  what  estate  the  devisee 
should  take.  The  heirs,  therefore,  are  named  only  to  convey 
the  land  in  fee,  and  not  to  make  any  purchaser  other  than  the 
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first  devisee.  So  essentially  necessary  is  the  word  Aem,  that  no 
estate  of  inheritance,  either  in  fee-simple  or  fee-tail,  can,  by  deed, 
be  conveyed  without  it;  but  it  ha^i  ^^  shall  see,  in  the  pnisoit 
of  this  subject,  been  very  frequently  dispensed  with  in  deviseGi 

We  find  a  rule  laid  down  in  Shelley's  case,  1  Bep.,  93,  that, 
in  any  instrument,  if  a  freehold  be  limited  to  the  ancestor  £ar 
life,  and  the  inheritance  to  his  heiis,  eithesr  meditftely  or  imme- 
diately, the  first  taker  takes  the  whole  estate.  K  it  be  limited 
to  the  heirs  of  his  body,  he  takes  the  fee-tail ;  if  to  his  heirs,  he 
takes  a  fee-simple.  Wherever,  therefore,  we  find  an  estate  given 
to  one  for  life,  and  to  his  heirs,  or  to  the  heirs  of  his  body,  and 
there  is  nothing  more  in  the  case,  the  first  taker  invariably  takes 
a  fee-simple  in  the  former  case,  and  a  fee-tail  in  the  latter ;  and 
this  as  well  in  a  devise  as  in  any  other  instrument  of  convey- 
ance. This  is  allowed,  on  all  hands,  to  be  an  incontrovertible 
position.  See  Perin  and  Blake,  reported  in  4  Bun,  2679. 

Thus  far,  the  rule  in  Shelley's  case  has  prevailed,  without 
contradiction,  notwithstanding  diat  it  was  founded  upon  reaaons 
of  £»idal  policy,  which  have  long  since  ceased.  Qowevei:^  in 
devises,  the  rule  in  Shelley's  case  has  been  frequently  brcdnen  in 
upon;  for  it  is  an  axiom  of  the  English  law,  that  wilh  are  to  he 
construed  according  to  the  intention  of  the  testator,  if  Aat  inten* 
r*AKT\  ^^^  ^  *  manifestly  clear  and  consistent  with  the  rules  of 
'-  ^  law.  In  the  application  of  the  rule,  there  has  been  a  very 
great  difFerence  of  opinion  among  themoat  distingoisbed  kwyea 
of  the  English  nation ;  the  consequence  of  which  is,  that  the 
oases  on  this  subject  are  not  reconcilable ;  for,  whilst  it  is  txxi- 
tended  by  som<^  that  if,  upon  the  whole  will  taken  together,  Aera 
l^pear  a  manifisft  intention  to  ^ve  an  estate  for  life  only,  the 
first  taker  shall  take  no  greater  estate  than  an  estate  for  life.  On 
the  other  hand,  it  is  oontended  that,  so  long  as  the  testator  has 
used  technical  expressions  to  which  the  law  has  affixed  a  deter^ 
minate  meaning,  the  law  will  not  suffbr  their  sense  to  be  pre- 
vented: and,  in  such  case,  the  intention  <^  the  testator,  be  that 
intention  what  it  may,  is  controlled  by  the  superior  force  of  those 
technical  expressions ;  lor,  say  they,  the  intention  of  the  testatof^ 
although  manifestly  dear,  is  not  consistent  with  the  rules  of  law. 
If  the  former  sense  of  the  axiom  be  just,  I  cannot  conceive  that 
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any  case  can  oriae  upon  a  will  where  there  ifl  a  devise  to  one  for 
lijEe,  in  which  he  can  take  any  greater  estate.  The  intention  of 
the  testator,  in  snch  case,  is  as  clear  os  it  can  be  made  by  the 
most  perspicnoos  language ;  for  he  has  limited  a  life  estate  to  the 
deyisee  expressly.  Bojt  this,  of  itself,  is  not  contended  by  any 
English  lawyer  to  be  sufficient  evidence  of  an  intention  to  give 
no  greater  estate  than  an  estate  for  life,  when  an  estate  is  thus 
given  to  one  and  his  heirs.  Buit  it  is  a^^eed,  on  all  hands,  that 
where  an  estfite  is  given  to  one  for  life,  and  to  his  heirs,  that  the 
fiist  taker  has  an  estate  in  fee;  and  the  terms, yor  his  2^  signify 
nothing.  Still,  it  is  contended  by  some,  that,  if  iiieire  are  other 
expressions  in  the  wUl,  indicative  of  an  (intention  to  convey  only 
an  estate  for  life,  in  such  case  no  greater  estate  is  given.  They 
ground  themselves,  I  apprehend,  upon  this :  thai;,  although  the 
natural  import* of  the  words,  to  one  for  T^e  and  to  ^  r^AKoi 
heirs,  would  have  been  to  give  to  the  devisee  an  estate  for  -  ^ 
life  only;  yet,  since  the  doctrine  brfore^mentioned  had  been 
.eetabli^ed  in  Shelley's  case,  and  the  legal  sense  oi  thuse  terms 
was  universally  understood  to  give  them  any  other  than  the  legal 
technical  construction,  would,  most  probably,  thwart  the  intention 
of  the  testator ;  for  the  presumption,  in  such  case,  is,  that  the 
devis(»r  used  tiiem  in  their  well-known  and  established  sense. 
To  construe  such  devise  to  be  a  fee,  then,  would  probably  fulfill 
the  intenti<m  of  the  testator,  the  great  thing  to  be  observed  in 
the  construction  of  wills.  But  they  maintain  that,  whenever  il 
appears  in  the  will,  by  any  other  language  there  used,  that  the 
testator  did  not  attach  to  those  technical  expressions  their  legal 
technical  sense,  the  presumption  of  their  being  so  used  is  rebutted 
and  removed  out  of  the  way ;  their  natural  import  is  restored, 
and  they  shall  be  construed  to  convey  nothing  more  than  an 
estate  for  life. 

With  them  it  is  a  maxim,  "  once  fix  the  intention^  and  the  law 
decides  upon  it  without  ambigviity ;  and  that,  as  to  the  modes  of 
expression,  the  law  had  established  none  for  wills.  The  testator 
might  use  such  as  pleased  him :  the  law  would  supply,  or  would 
construe,  entirely  to  fulfill  his  intention."  As  to  the  restrictive 
clause  in  the  maxim,  which  requires  that  the  testator's  intention 
ishould  be  eonsistent  with  the  rules  of  law,  they  urge,  that  this  is 


604  ON  THE  TERMSi   HEIB8, 

not  applicable  to  the  oonstraction  of  any  words  used  bj  the 
testator;  and  that  the  opinion,  that  technical  expressions  must 
be  construed  according  to  the  meaning  affixed  to  them  by  law, 
although  it  manifestly  appears  that  they  were  not  used  according 
to  that  meaning,  is  a  mistaken  opinion ;  although  they  admits 
that  when  he  used  those  expressions,  and  there  is  nothing  expla- 
natory of  a  contrary  intention,  they  should  be  understood  in 
their  l^al  sense.  They  urge,  that  this  lestrictiye  clause  ia  only 
r*dRQ']  ^ppli<^bl®*to  ^®  nature  of  the  estate.  If  the  testator 
^  ^  should  undertake  to  convey  an  estate  such  as  the  law  for> 
bids,  his  intention  cannot  be  complied  with :  as  whereihe  testator 
undertakes  to  create  a  perpetuity,  or  to  make  a  chattel  descend 
to  heirs;  for  this  would  be  empowering  persons  to  vary  the  rule 
of  properly  which  the  law  has  established.  This,  therefore,  arises 
from  the  want  of  power  in  the  testator.  It  is  what  he  cannot  do 
by  any  words  whatever;  but  there  is  no  want  of  power  in  a 
testator  to  devise  an  estate  for  life  to  one,  with  a  limitation  of  a 
fee  to  another.  And,  upon  this  ground,  they  contend,  that  sun- 
dry cases  may  be  found,  in  which  the  term  heirSj  not  only  in  a 
will,  but  in  a  deed,  where  not  so  great  indulgence  is  allowed  to 
the  intention  of  the  testator,  has  been  taken  as  a  word  of  pa^ 
chase:  and  as  a  leading  authority,  they  cite  Archer's  case,  1 
Sep.,  66 :  which  was  a  limitation  in  a  devise  to  A  for  life,  and  to 
the  next  heir  male  of  the  body  bf  A,  and  the  heirs  male  of  sach 
next  heir  male ;  and  it  was  determined  that  A  took  an  estate  for 
life,  only,  and  the  heir  male  a  remainder  in  tail,  vesting  in  him 
by  purchase,  and  this  from  the  manifest  intent  of  the  testator, 
that  it  should  be  so.  To  the  same  purpose  is  the  case  of  Clerk 
and  Day,  Oro.  Eliz.,  818.  For  although  the  phrase  heirs  mak 
was  sufficient  to  give  an  estate  tail,  as  appears  from  a  great 
variety  of  authorities ;  and  such  limitation  to  A  for  life,  and  to 
his  heir,  would  have  given  an  estate  tail  in  A:  yet,  notwith- 
standing, by  using  the  phrase  neoct  heir  male,  and  the  superadded 
words  of  limitation,  his  heirs  mdkj  it  was  manifest  that  he  uf«ed 
the  phrase,  neoct  heir  maJej  as  descriptio  personcs  who  should  take 
an  estate  tail ;  and  if  so,  A  could  have  no  greater  estate  than  an 
estate  for  life.  To  the  same  purpose  is  the  case  of  Luddington 
and  Kime,  Ld.  Baym.,  208 ;  where  A  devised  lands  to  B  for 
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life,  without  impeachment  of  waste;  and  in  case  he  should  have 
any  issue  male,  then,* to  such  issue  male  and  his  heirs  pjj./.^-, 
forever.     This  was  considered  as  strong  a  case,  as  if  the  ^        ^ 
phrase,  Jieirs  male  of  his  body,  had  been  used ;  because  the  term 
iastiej  in  a  will,  is  to  be  considered  as  much  a  word  of  limitation 
as  Tieirs.    For  this,  see  the  authorities  after  cited.    In  this  case, 
it  was  construed  to  be  an  estate  for  life  only  in  B,  and  a  contin- 
gent fee  in  his  issue  male.    It  is  plain,  that  this  case  was  deter- 
mined upon  the  clear  intention  of  the  testator,  that  B  should 
take  for  life  only ;  and  not  because  there  was  any  difference  in 
the  operation  of  the  terms  heirs  and  issue;  for,  say  the  court,  if 
B  is  supposed  to  take  an  estate  in  tail,  then  must  be  rejected  the 
words  vnthout  impeachment  of  waste,  and  the  intention  of  the 
testator  defeated  in  the  superadded  words,  his  heirs  forever.    From 
which  it  was  certain,  that  the  intention  of  the  testator  was,  that 
the  heirs  general,  male  and  female,  of  the  issue,  should  inherit; 
which  could  not  be  the  case,  if  B  took  an  estate  of  inheritance ; 
for  the  estate,  if  any,  must  be  ah  estate  tail  male,  by  reason  of 
the  words  issve  male.    In  no  way  could  the  intention  of  the 
testator  be  Ailfilled,  but  by  giving  to  B  an  estate  for  life  only, 
which  was  done.    So  is  the  case  of  Backhouse  and  Wells,  1  Eq. 
Ca.  Abr.,  184,  where  there  was  a  like  determination.    The  devise 
was  to  A  for  life  only ;  and,  after  his  decease,  to  the  issue  male 
of  his  body,  and  to  the  heirs  male  of  the  bodies  of  such  issue. 

In  the  case  of  King  and  Melling,  1  Yent,  281,  a  case  is  cited, 
where  a  man  devised  to  one  for  life,  and  rum  aliter,  and,  aft»r 
his  decease,  to  the  sons  of  his  body,  which  was  equivalent  to 
heirs  male  of  his  body.  This  was  held  to  be  an  estate  for  life, 
by  reason  of  the  words  non  cditer.  For  the  same  purpose,  Lowe 
V.  Davis,  Ld.  Bay.,  1661,  is  relied  on ;  which  was  a  devise  to 
Benjamin  Deven,  and  the  heirs  of  his  body,  the  first,  second  and 
third,  and  every  other  son  and  sons  successively,  of  the  body  of 
the  *  said  Benjamin,  and  the  heirs  of  the  body  of  such  first,  r^.,.^  -. 
second  and  third,  and  every  other  son  and  sons  lawftiUy  ^  -' 
issuing,  as  they  shall  be  in  seniority  of  age,  and  priority  of  birth ; 
the  eldest  always,  and  the  heirs  of  his  body,  to  be  preferred  before 
the  youngest,  and  the  heirs  of  his  body;  and,  in  de&ult  of  such 
issue,  then  to  his  right  heirs  forever.    It  was  determined  that 
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Benjamin  Deren  took  an  estate  for  lilb,  only  upon  die  maaiftst 
intent  that  he  shotild  have  no  greater  eatate;  for  it  was  certain 
that  the  tesVaior,  notwithstanding  his  nmng  die  phrase  hebrs  of 
his  boobfj  in  the  devise  to  Benjamin  Doven,  meant  to  give  to  the 
devisee's  eldest  scm  an  estate  tail,  remainder  in  tail  to  hisseoond 
son,  and  so  on ;  irhieh  intention  oonld  not  be  fdlfiUed,  if  Benja- 
min Deyen  took  an  estate  tail.  Thei^fore,  to  fulfill  the  intention 
of  the  testator,  Beigamin  Deven  oonld  not  take  a  greater  estate 
than  for  life. 

To  evince  that  the  term  heirs  may  be  conrndered  as  a  word  of 
purchase,  and  that  it  is  not  neoessarily  s  word  of  limitation,  de- 
noting a  snocession  of  certain  persons,  see  the  case  of  Lisle  and 
Oray,  T.  Baymond,  815;  where  John  Lisle  covenanted  to  stand 
seised  of  land,  to  the  use  of  himself  for  lift;  remainder  to  his 
son  Edward  for  life;  remainder  to  the  first  son  of  Bdward  in 
tail;  with  like  remainders  to  his  second,  third  and  foartb  sons, 
and  sons  separately  and  respectively,  to  each  of  the  heirs  male 
of  the  body  of  Bdward,  and  the  heirs  male  of  their  bodies; 
remainder  to  William  Lisle.  It  wae  urged  that  here  was. a  con- 
veyance to  Edward  for  life^  and,  in  the  same  instrument,  to  the 
heirs  of  his  body;  and  that,  therefore,  he  took  an  estate  tail, 
agreeable  to  the  rule  in  Shelley's  case^  But  it  was  detexlained, 
that  Bdward  took  only  an  estate  for  life;  for  it  ^as  supposed  to 
be  clear,  that,  when  the  grantor  had  lindled  an  estate  tail  to 
four  of  Edward^  sona  suocessiTely,  that*  the  subsequent  words, 
ft»  each  of  the  heirs  male  cf  the  hodly  cf  BiiMrd;  intended  eadi  cS 
^  ^^  the  *  other  sons ;  and  more  especially,  becaotse  there  were 
^  -'  superadded  words  of  limitation.  It  was  urged,  that, 
whenever  the  intention  of  the  testator  appeared,  if  it'  was  a  dear 
intention  to  give  ati  estate  for  lifo,  no  greater  should  be  taken: 
that  there  could  be  no  particular  mfi^c  in  any  particiflar  words; 
for  if  some  words  in  a  deed,  or  will,  evincive  of  the  testator's  in* 
tention,  can  turn  the  words  heirs  cf  his  iotly,  into  v^ords  ot  pur* 
chase,  then  other  words  may  do  the  sam^;  provided  th^  de 
equally  demonstrate  that  intention.  That  this  was  the  real  ground 
of  the  determination  in  Bagshaw  and  Spencer,  i^^ported  in  1  Ye&, 
142,  will  be  manifest  to  any  one  who  reads  Lord-  Hasdwicks^ 
reasons  for  his  judgment  in  that  case;  v^hich  wlas'  a  devise  to 
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trustees  to  the  use  of  Thomas  Bagshaw,  for  the  term  of  the  nat* 
xural  life  of  the  said  Thomas,  without  impeachment  of  waste ; 
and  after  the  determhiation  of  that  estate  to  said  trustees,  during 
the  life  of  said  Thomas ;  and,  after  his  decease,  to  the  use  of  the 
hein  of  the  body  of  the  said  Thomaa.  Lord  Habdwigks  said, 
that  the  devise  being  to  him,  widiDutimpeaohment  of  waste^  was 
a  proof  that  a  life  estate  was  intended ;  for,  if  a  greater  was  in 
view,  that  provision  could  be  of  no  uae{  and  that  it  was  oertain 
that  the  testator  meant  to  give  an  estate  that  was  forfeitable ;  for 
if  it  was  given  to  trustees,  after  the  determination  of  Thomas 
Bagshaw's  estate  for  life ; .  that  this  estate  could  determine  only 
by  the  death  of  said  Thomas,  or  by  forfeiture.  The  first  could 
not  be  meant,  beoause  the  remainder  to  trustees  is  given  only 
daring  the  life  of  said  Thomas.  The  last^  therefore,  must  be 
meant^  vi&,  determination  of  the  estate  by  forfeiture.  His  inten- 
tion, then,  was  to  give  an  estate  that  could  be  forfeited,  whdch 
oonld  not  be  a  fee ;  for  thait  is  not  forfeitable.  Of  consequenoe^ 
a  life  estate  must  be  intended*  These  ciroumstances  were  con^ 
ndered  as  ftimishing  a  complete  demonstration  of  the  testator's 
intent  to  pro  ^  an  estate  for  life;  and  it  was  dius  deter-  r«j^^n*i 
mined:  and  that  the  word  Juirs  was,  in  thia  case,  a  word  '-  -' 
oi.  purdnue. 

It  is  true  that  Lord-HASDWIOKE^  after  having  given  these  rea-^ 
BODS,  considers  thia  case  as  being  different  from  a  legal  estate; 
being  a. trust  estate,  cogijdjsable  in  equity,  where  the  testator's 
intention  was  more  to  be  regarded  But  we  shall  find,  upon 
examination,  that  this  idea  cannot  be  supported ;  the  current  of 
authorities  having  always  been,  that  the  rules  of  property  must 
be  the  same  in  both  courts;  and  in  the  hitter  authorities,  it-is 
utterly  exploded.  Whoever  reads  Lord  Hajbdwioks^  argument 
in  this  case^  will  be  convinced,  that  he  was  dissatisfied  with  the 
opinion  of  the  court  of  king's  bench,  in  the  case  of  Coulson  v. 
Coulson.  He  therefore  laid  hold  of  a  supposed  distinction  be* 
twixt  legal  and  trost  estates,  to  avoid  overturning  that  decision* 
But  in  the  case  of  Watts  v.  Ball,  P.  Wms.,  108,  we  find  it  de- 
clared by  Lord  GoWFJSt,  that  trust  estates  were  to  be  governed 
by  the  same  rules,  and  were  within  the  same  reasons,  as  legal 
estateSi    See  the  same  doctrine  admitted  in  Phillips  v.  Phillips, 
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P.  Wm&,  86.  In  the  case  of  Bale  v.  Coleman,  the  opinion  of  IxL 
NomNGHAM,  in  the  Duke  of  Norfolk's  case,  is  died ;  where  he 
laid  it  down  as  a  maxim,  that  trasts  should  be  govemed  bj  the 
same  rules  as  legal  estates.  The  opinion  of  Justice  Willes,  in 
the  case  of  Perin  and  Blake,  is  to  the  same  paipose.  In  the  case 
of  Long  and  Laming,  Bur.,  1100  Lord  Mansfield  sajs,  "  A 
court  of  equity  is  as  much  bound,  bj  positive  rules  concerning 
property,  as  a  court  of  law  is.  What  is  sufficient  upon  a  devise 
to  make  an  exception  out  of  the  rule,  (referring  to  the  rule  in 
Shelley's  case,)  holds  as  well  in  the  case  of  a  l^al  estate,  as  in 
a  trust  K  the  intention  be  contrary  to  law,  it  can  no  more  take 
place  in  a  court  of  equity,  than  in  a  court  of  law.  If  the  inten- 
tion be  illegal,  it  is  equally  void  in  both."  The  same  doctrine  is 
^  ^  fully  recognized  by  *  Lord  Thurlow,  in  the  case  of 
*■       "'  Jones  and  Morgan  reported  in  Browne's  Chancery  Cases. 

To  establish  the  same  point,  viz.,  that  where  the  testator  gives 
an  estate  to  one,  and  limits  it  over  to  the  heirs  of  his  body,  and 
plainly  intends  that  the  heirs  shall  take  by  purchase,  this  inten- 
tion shall  be  fulfilled :  the  case  of  Long  and  Laming  is  relied 
on.  This  was  a  devise  of  gavelkind  lands,  to  A.  C.  and  to  the 
heirs  of  her  body,  as  well  females  as  males :  which  intention 
must  have  been,  that  the  heirs  take  as  purchasers ;  and  conse- 
quently, that  A.  C.  should  take  only  an  estate  for  life:  as  it  was 
impossible  that  females  should  take,  in  a  course  of  descent,  lands 
that  were  gavelkind ;  which  descend  to  none  but  males.  And 
this  intention  was  fulfilled,  by  the  judgment  of  the  court 

In  the  case  of  Long  and  Laming,  is  cited  the  case  of  Waker 
V.  Snow,  reported  in  Palmer,  849;  which  was  upon  a  deed 
where  E  conveyed  lands  to  the  use  of  himself  for  life ;  remain- 
der to  his  first  son,  and  the  heirs  male  of  his  body  begotten,  Ac. ; 
and  so  to  his  six  sons,  remainder  to  the  right  heir  male  of  the 
said  E,  to  be  begotten  after  the  sixth  son,  and  his  heirs  male. 
This  was  holden,  not  to  be  an  estate  tail  in  E,  notwithstanding 
the  limitation  to  E's  right  heir,  after  the  sixth  son ;  it  being 
apparent  that  he  meant  after  bam  son,  as  mifth  as  if  he  had  said 
so.  And  remarkable  are  the  words  of  Justice  Wilmot,  when 
observing  upon  the  case :  he  says,  that  "  the  word  heirs  is  not  to 
be  construed  as  a  word  of  limitation,  either  upon  a  will  or  deed, 
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when  the  manifest  intention  of  the  testator,  or  of  the  parties,  is 
declared  to  be,  or  clearly  appears  to  be,  that  thej  shall  not  be  so 
construed."  There  is  a  case  stated  by  Anderson,  in  Shelley's 
case,  of  a  limitation  to  the  use  of  A  for  life,  remainder  to  the  use 
of  his  heirs,  and  their  heirs  female;  where  it  was  determined 
that  hsira  was  a  word  of  purchase ;  and  consequently,  that  ^^.r^^;^ 
A  took  but  an  *  estate  for  life.  The  intention  of  the  *■  -' 
testator  would  have  been  defeated  if  A  had  taken  an  estate  tail ; 
for  in  such  case,  by  the  force  of  the  term  heirs^  he  would  have 
taken  an  estate  tail  general  descendible  to  any  heir.  Whereas, 
it  was  certainly  the  design  of  the  testator,  to  create  an  estate  tail 
female  in  the  heir  of  A,  by  purchase. 

From  the  foregoing  authorities,  it  is  considered  as  demonstra- 
ted, that  a  strict  legal  construction,  or  a  technical  sense  of  any 
words,  should  not  prevail  against  the  superior  force  of  intention, 
apparent  on  the  instrument  Whenever,  then,  the  matter  be- 
comes certain,  that  the  term  heira  is  used  with  an  intent  that  they 
should  take  as  purchasers^  it  is  contended  that  the  instrument 
should  be  so  constructed.  As,  where  an  estate  is  given  for  life,, 
with  a  limitation  to  hdra  or  hdra  of  the  body,  of  the  devisee : 
although  no  inference  can  be  made  firom  the  words  themselves, 
that  the  devisor  used  them  otherwise  than  in  their  legal  sense; 
yet,  if  it  appear  from  other  expressions,  that  he  so  intended, 
they  shall  take  as  purchasers;  and  the  devisee,  an  estate  for  life 
only.  See  Justice  Bulleb's  argument  in  the  case  of  Hodgerson 
V,  Ambrose,  reported  in  Dougla&  "For  such  an  intention," 
says  he,  "  is  consistent  with  the  rules  of  law ;  and  such  estate 
might  be  given,  without  the  infringement  of  any  rule."  Of  this 
opinion  was  Lord  BL/lbdwicke,  in  Bagshaw  and  Spencer ;  Lord 
Mansfield,  in  Ferin  and  Blake ;  Justices  Aston  and  Willes, 
same  case ;  Sir  Joshua  Jbktll,  in  Papillon  v.  Yoyce,  reported 
in  P.  Williams ;  Chief  Justice  Db  Gbay  and  Baron  Shtthe,  in 
the  case  of  Perin  v,.  ]^ake,  in  the  exchequer  chamber,  together 
with  many  other  distinguished  characters. 

On  the  other  hand,  it  is  allowed  that  the  intention  is  to  govern, 
if  clear,  and  consistent  with  the  rules  of  law.  But  it  is  r»^/.^-., 
contended,  that  it  is  necessary  to  determine  upon  *  the  ^  -*' 
whole  will,  whether  by  the  word  heirsy  the  testator  meant  that 

77 
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Iftuocession  of  persons  so  deiioitiinkted  hj  law:  and  if  lie  did, 
ttiat  the  rule  in  Shellej^s  case  mnst  tak)e  pla6e^  iat  all  eveiits; 
even  if  the  testator  had  directed  that  tiie  heirs  shoold  take  as 
purchasers,  and  that  the  immediate  devise  siiould  tike  only  an 
estate  for  life.  But  where  Ihe  word  is  uSied  in  any  other  sense, 
and  instead  of  being  intended  to  be  used  iaS  namm  ccUeetivum^  is 
used  as  deaignoHo  pemmoR,  then  the  hde  in  Shelliey's  case  is  not 
to  be  applied,  tind  the  limitation  is  td  take  ieflfect^  as  if  proper 
words  had  been  used:  that  is,  if  the  tti&tktbt  iheant  the  estate 
should  go  to  him  "who  should  be  heir;  then  let  hiA  intention  be 
what  it  might,  as  to  the  heir's  taking  a^  purchlB»er,  the  case  is  to 
be  governed  by  the  rule  in  Shelley's  ciase.  But,  if  he  meant  that 
some  particular  peraon  should  take,  iiikptiy  dehoniiniated  A«ir, 
the  intention  of  the  testator  fs  to  be  MBllek).  I^  the  design  were, 
to  give  the  estate  to  th686  persons  known  in  law,  ab  a  cl^uss  called 
heirsj  be  Aey  who  they  might,  they  ttiusl  tike  bjf^  de^cerdf  and  hot 
by  purchase;  it  being  a  rule,  that  #here  tJie  hteir  takeb  in  cha- 
racter of  heir,  he  must  take  in  qudity  of  fe4ii%  But  where  it  is 
.apparent  that  the  testator's  intention  was^  \o  j^yth  ft  to  some  pard- 
•cular  person,  by  the  dendhitnation  of  hsSr^  as  his  first  or  hia 
seventh  son,  to  the  excluision  xX  otheift  that  Mght  be  his  heirs ; 
the  intent  being  the  sauie  as  if  he  had  sind,  ^'  to  iny  fiiM  son  and 
hii^  heirs ;"  in  such  case  the  S6n  ^ould  take  \fy  puixshaae;  tod  the 
estate  become  descendible  to  the  heirs  of  Sttch  son,  and  not  to 
the  heirs  of  the  testaltor.  For  autboriti^  <(6  shpp6rt  tins  opinion, 
see  the  case  of  Sing  and  Melling,  Ydnti>  226.  This  was  a 
devise  to  B  for  life,  and,  after  his  decease^  tohis  issue  byaflecond 
wife;  and  for  waait  of  such  issue,  to  J.  M;^  >Rrith  power  to  B,  to 
make  a  jointure  of  the  premises,  t6  such  %biibxA  wife.  This  was 
r#AAn  d^*®'™*^*^  in  B.  R.  fe)  be  aii  estate  ft^r  *  life,  against  the 
I-  ^  opinion  of  HAts ;  upon  the  intent  xA  tiie  ttetator  to  give 
«udi  estate  only,  appearing  from  the  t^rctenstluioes  of  alnpbVer- 
ing  B  to  make  a  jointis^;  which  was  iAi  neees^ary^  if  it  ^wte 
(intended  he  should  take  am  estiiie  greater  than  for  life.  But  tins 
.judgment  was  reversed,  the  intention  botwithi^ta&ding :  for  the 
woid  taaufl,  in  a  wiH,  was  held  to  be  rurmxn  ^oBeotivumj  and  eqai- 
Talent  to  Tieirs'of  hkhody:  and  no  intentiohof  urang  the  word 
w  derignxxtio  peraoniB^  auy  wheire  appearing,  th^ttie  bf  4aw  took 
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place.  This  case,  I  apprehend,  oannot  be  reconciled  with  the 
brfore  cited  cikse;  which  was  ruled  to  bd  an  estate  fi>r  life,  bj 
reason  of  nan  dliier.  In  that  c^e,  the  intuition  of  the  testator 
to  give  an  estate  foi*  life  only,  governed  i  Whereas,  in  this,  the 
intention  was  dismgarded,  because  the  word  i$9Ue  Was  nsed  as 
ndrmn  toUectivumy  when  the  term  scfM  was,  in  that  case^  as  reallj 
as  nomen  eoUeciCvu/ni^  as  issue  wt^  in  this. 

The  stime  doctrine  is  supported^  by  the  casd  of  C!olson  v.  Col- 
son,  2  Atk.,  247.  It  wte  a  devise  to  0  for  life,  remainder  to  A 
and  B,  and  their  heii^  to  preserve  oontingent  remainders; 
remidndeir  to  the  heirs  of  the  body  of  0.  In  this  case  it  was 
determined^  that  an  estate  tail  in  remaindei^  was  vested  in  0;  he 
taking  a  life  e^tate^  not  meiged  by  the  devise  to  the  heirs  of  his 
body,  by  reason  of  the  remainder  interpotting  between  the  devise 
to  C  foi"  life,  and  the  subseqdent  limitation  to  the  heirs  of  his 
body.  Nothing  can  be  more  certain,  than  that  the  intention  of 
the  testator  was,  to  give  oiily  a  life  estate  to  0,  apparent  j&om  his 
placing  trustees,  to  take  advantage  of  any  forfeiture  of  the  estate ; 
which  could  bd  only  in  case  he  wad  tenant  for  life ;  Which  inteil- 
tion  was  ihad^  to  yield  to  the  tvile  Of  tow,  that  the  ancestor 
cannot  tnake  his  heir  purchaser  ed  nomine*  That  his  heirs,  as 
heirsy  should  tsike  per  firmam  dofvi,  Was  Sufficiently  manifest; 
there  being  nothing  to  point  out^  that  he  us^  the  words  *  p^^^^^-, 
as  daignatio  pers&r^;  &tid  although  hie  int^ded  thbt^  ^ 
they  should,  in  chatacter  Of  heirs,  take  as  purchasers,  it  was 
detei^ned  that  this  intetifactfi  could  not  be  fhMUed,  being  pro- 
hibit^ by  tow. 

I  apprehend,  that  it  is  impossible  to  reconcile  this  detetmina> 
tion  with  that  of  Bagshaw  and  Spencer^  unless  upon  the  exploded 
gi^Tind,  that  a  different  Me  of  property  obtains  where  it  is  a 
trust  estate,  firotn  what  obtains  where  it  is  li  legal  estate*  It  is 
true,  thete  Was,  in  that  cai^,  the  daUse  kHriOmjit  impeaehtfient  of 
waste.  But  this  could  miake  no  difference ;  for  it  Was  only  an- 
other etiden6e  of  th^  testator's  intention.  But  that  could  be  of 
little  Weight,  where  that  intention  wad  iltiffidentiy  dear.  In  a 
dnbious  case  of  intention,  it  might  s^nre  to  remove  the  doubt ; 
but  could  Add  nothing  to  the  measove  oi  evidence,  Where  it  wte 
comptotely  lull  without  it:  as  in  the  case  of  OoliR>n  v.  (Maon. 
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To  the  same  paipose,  is  the  case  of  Dancombe  v.  Dnnoombe,  re- 
ported in  S  Lev.  See  the  case  of  King  v.  Bcurchellf  cited  in  Bor^ 
1103 ;  where  lands  were  devised  to  J.  E.  for  life,  and  to  the  heir 
male  of  J.  EL  and  his  heirs;  and  for  want  of  snch  issae,  over. 
This  was  determined,  notwithstanding  the  snperadded  words  of 
limitation,  to  be  an  estate  tail  in  J.  K. ;  for  it  was  said,  that  the 
superadded  words  were  nothing  but  a  saperflaons  declaration  of 
what  was  implied  in  the  phrase  heir  mak^  which  indndes  all 
that  the  superadded  words  include.  This  case,  I  apprehend^ 
cannot  be  reconciled  with  the  case  of  Backhouse  v.  Wella  In 
that  case,  the  phrase  uni^  is  used  instead  of  Jieirs,  But  if  the 
phrase  isme^  in  a  will,  be  of  the  same  import  as  the  phrase  Aetrs, 
which  seems  an  acknowledged  point  with  English  lawyers,  and 
is  mentioned  by  Powel>on  Devises,  S66,  as  an  indisputable  point ; 
then  the  cases  are  directly  opposed,  unless  some  magical  powers 
are  attached  to  the  phrase  heirs,  which  make  it  mean  something 

^  -^  nification. .  Justice  Yates,  in  his  argument  in  the  case  of 
Perin  and  Blake,  observes,  that  ''in  Backhouse  and  Wells,  and 
LuddinglOD  and  Eime,  the  phrase  issue  is  used,  not  Jkeir:  so  not 
to  the  point,  to  show,  in  that  case,  that  the  intention  of  the  testa- 
tor was  to  prevail;  for  that  those  cases  were  not  within  the  role 
laid  down  in  Shelley's  case."  A  man  of  less  discernment  than 
Justice  Yates^  would  have  never  discovered  but  that  it  was  with- 
in the  rule.  If  a  phrase  of  the  same  signification  as  heir,  were 
made  use  of  in  an  instrument,  he  would  have  conceived  that  the 
same  construction  would  have  been  given  to  it  It  would  have 
struck  him  either  as  an  absurdity,  or  as  a  distinction  too  nice  for 
him  to  comprehend,  that  whenever  issue  and  heir  were  used  in 
a  will,  they  meant  one  and  the  same  thing,  and  were  both  words 
of  limitation :  but  if  issue  was  used,,  then  the  devisee  might  take 
one  kind  of  estate ;-  and  if  idr,  it  must  be  of  a  very  diSerent 
kind.  But  was  not  tiie  determination  in  King  v.  Burchell,  op- 
posed to  the  rule  that  a  devisee  may  be  described  by  the  word 
heir,  if  tiie  testator  plainly  shows,  that  the  phrase  heir  was  meant 
by  him  as  descriptio  personos  t  See  the  rule  in  Powell  on  Devises. 
Justice  Yates  admits,  that  the  evidence  of  intention,  was  of  the 
strongest  kind  in  this  case ;  and  most  certainly  it  was ;  for  why 
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should  he  have  expressed  himself  in  the  Bingolar  number?  But 
more  especially,  the  superadded  words  of  limitation,  demonstrate 
that  he  intended  the  phrase  heir  male^  as  desigruztiopersonce;  for 
to  his  heirs  he  gives  the  estate,  and  not  to  the  heirs  of  J.  K. ; 
and  to  saj  that  they  are  superfluous,  only  furnishes  an  argument 
in  &yor  of  the  intention,  that  heir  male  was  intended  as  descriptio 
persancB ;  for,  otherwise,  there  can  be  no  reason  given  for  his 
i2sing  them :  they  convey  no  idea  whatever.  But  if  we  consider 
them  as  designed  to  afford  us  evidence  that  the  heir  *  male  p^^ .  ,-rv-, 
should  take  descriptio  persanoe,  they  become  important,  and  ^  ^ 
we  see  very  good  reasons  for  using  them.  . 

If  a  term  which  may  have  two  very  different  significations  be 
used  in  an  instrument,  and  with  it  are  connected  other  terms 
clearly  indicative  of  the  sense  in  which  the  author  intended  it; 
it  seems  strange  logic  to  say,  that  the  explanatory  words  shall 
be  rejected,  and  the  dubious  term  left  for  construction,  without . 
the  aid  of  the  exj^lanation  afforded  by  the  author.  It  is  also  op- 
posed to  the  case  of  Clerk  and  Day,  Cro.  Eliz.,  818,  which  was  a 
devise  "  to  R  for  life,  and,  if  she  have  heir  of  her  body,  to  that 
heir,  and  the  heirs  of  their  bodies,  and  a  remainder  over."  This 
was  determined  to  be  an  estate  for  life  in  R,  and  that  the  heir 
took  as  a  purchaser.  The  case  of  Minshall  v.  Minshall,  1  Atk., 
412,  was  a  devise  "to  R,  and  the  first  heir  male  of  his  body,  and 
the  heirs  male  of  his  body,  and  a  remainder  over."  This  was 
held  to  be  an  esUxie  tail.  Is  this  determination  reconcilable 
with  Archer's  case  ?  It  differs  from  that  case,  in  that  it  is  a  de- 
vise to  the  heirs  male  of  the  first  devisee,  in  the  plural  number. 
That  of  Archer's  was  in  the  singular  number.  But  this  did  not 
vary  the  case  in  King  and  Burchell ;  and  we  find  in  Powell  on 
Devises,  861,  that  heir  male  is  nomen  ooUectivum,  and  conveys 
the  same  idea  as  heirs  male.  And  so  was  the  case  of  Trollop  v. 
Trollop,  where  the  devise  was  to  one  for  life,  and,  after  his  death| 
to  the  first  heir  male  of  his  body.  This  was  held  to  be  an  estate 
tail,  in  the  first  devisee.  It  also  differs  in  this :  that  the  estate 
given  in  Archer's  case,  was  to  A  for  life,  and  his  next  heir  male ; 
in  Minshall's  case,  it  was  to  the  first  heir  male.  Certain  it 
is,  that  if  fieir  mafe,  and  heirs  mahy  mean  the  same  thing,  both 
being  vemina  coVectiva^  containing  all  the  heirs  of  the  devisee,  in 
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a  eourae  of  deseenti  iba  obI j  diffibr^dOd  helirfim  tibem  oaoastB 
in  the  difiEarent  aigniflfintion  of  the  teimm  fir$t  ai^d  nexk  I  con- 
r*4.7ll  ^^^  *  ^  impoinble  fi>r  any  pemon  to  pod^atimd  anj 
'-  '^-'  difference  betw^ea  the  n^  h^  iiMle^  ao^  ^be  ^Irs^  Jb^ 
ma2s.  Of  coarse,  the  OQe  deoision  ia  eontradictorjr  to  the  od)^; 
and  Jint  and  n^ei;  ii|  aach  oasei  ai^  of  th§  s^me  jpipprt*  3ee 
Powell  OQ  Devises,  86S,  He  there  ohsenrcA  ibat  ''j!r^  *)^  And 
fZdesi;  preeediog  the  word  hewj  only  (izp^ps  what  the  woid  heir 
implies;  yiz. :  fiwi,  ne^i,  pr  eUw^;  tak^^  fi^r  the  future  ttaae^  the 
one  to  soooeed  the  other,  aeaopdiag  to  the  eoufse  of  ib^  oopunoa 
law."  It  seems,  then,  the  term  Aatr,  av  vi  kanniniy  imports  w 
much  aa^^  or  n«i^  to^  and  the  sapefadded  wonja  of  lindta- 
tion ;  and  they  are  therefore  to  he  rejected,  sa  loeamog  nothing; 
as  redundant,  saperfinooa  worda.  So  pays  l^e  chapc^or,  in  the 
ease  of  Minshall  v,  Minshall.  If  rqeetod  for  (;hat  reaaon  in  that 
case,  they  must  be  rejected  for  the  aasEie  leasoa  in  Arpher's  ease. 
And  if  Uie  term  neaei  heir  conveys  no  other  idea  than  whM  Aair 
conveys,  and  ja  implied  in  it,  then  the  devise  in  Arohn's  ease, 
rejeotiDg  the  snperflaoas  words,  stands  thaa,  viz.  2  '^To  A  for 
life,  and  his  heir  male;"  aiid  we  find  that  hek  tncJe  means  Ihe 
mmQ  thing  as  lieira  nude.  The  devise  is  Uien  the  pam^  as  if  it 
had  been  to  A  for  life,  and  bis  heirs  raal^s:  and  tliat  this  would 
give  an  estate  tail,  is  admitted  on  all  hands,  and  not  ficmtUhjwi 
is  to  be  found  to  the  eontrary,  See  Ferin  v.  Bli^e,  How,  thai, 
is  the  deeision  in  Archer's  case  to  be  justified  ?  There  is  yet  an- 
other difference  in  the  case  ei  Minshall  v.  Minshall,  from  Areh- 
er's  case.  In  the  latter,  there  is  an  exprassdevise  for  lifo;  in  the 
former,  none.  But  this  makes  no  difference;  tof  the  technical 
meaning  of  such  devise  is  the  same  as  if  the  words  far  2^  had 
not  been  inserted;  and  none  pretend  but  what  the  xnle  of  law  is 
to  prevail ;  unless  you  can  collect  the  intention  firom  some  ex- 
pressions besides  those  of  the  technical  kind.  The  chanesUor, 
when  distiDguifiSiing  Minshall  v,  Minshall,  from  Archei^s  eas^ 

says,  that,  in  the  last,  *  there  was  an  expsess  devise  for 
[  *'2J  jji^,  -Q^^  ^j  ^^^j^  ^^^  ^j^  ^^^  Y^  ^j^^  g^^^  that  ex- 
pression, without  other  aid,  nothing  is  collectible  of  the  testatoi's 
intention  ?  and  all  die  other  words,  as  nexi^  and  the  superadded 
words  of  llDEiitaticm,  are  to  be  rejected,  aco(»ding  to  the  reasoDr 
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)iig  in  Ifiushall'i^  fsiKMu    It,  therefoie,  st^nob  unaided  with  an j 
Giber  evidence  pf  tt^e  intention,  but  that  which  is  admit^d  \^ 
all,  a^  affpfdiog  nq  eyidenoe  ojf  any  intpatiQiL    He  also  s^js^  that 
ia  Archer's  case,  ^he  devise  wa^  to  the  next  heir  male,  not  heirs 
poal^    But  of  what  ifnportai^ce  ca^  (his  be,  when  they  rneai^ 
precisely  the  same  l^ng?    In  the  case  of  ^ing  and  Bi(rchell| 
the  devise  was  fo  ^  for  Iife^  and  tp  th^  heir  male  i^nd  his  heirs. 
Qere  wai^  a  4^visp  e^prei^ly  fof  life,  and  to  the  ^eir  male  in 
th^  singular  number^  ^jtll  wojds  qf  §iiperadded  limitation  to  hi£| 
^oirs  in  the  pl^rdl  qumber.    Everything  here  is  found  precisely 
pnder  thosp  circi^ipstanceei  whi<^  th^  chancellor  supposed  were 
fhe  reasons  why  Archer's  case  was  CQn9idere4  ^  estate  for  life  \ 
an4  yet  this  was  l^dd  to  be  ai^  esta^  ^ij.    In  King  and  Bur- 
chell,  there  was  no  limitatipn  to  tb^  neipt  heir  male ;  bvtt  that,  it 
fieems,  convey^  no  idei^  ^hatpyer.    Strip  King  and  Burchell  of 
redi^ndant  e^^pressiona,  and  it  is  a  Revise  tp  J  for  life,  and  his 
)ieir  male.    The  ^aii^e  deyise  is  fpund  in  Archer'^  case,  ^hei^ 
stripped  of  redundant  expressions :  the  one  is  an  estate  tail,  an4 
the  other  an  est^l^e  toip  life.    And  yet  both  t^hese  cases  are  ao- 
{mowledged  to  be  goo4  law.    We  may  still  go  further :  the  devise 
for  life  makes  nq  difference.    It  is,  therefore,  in  both  cases,  a  de- 
yise tQ  one^  and  his  heif  n^ale ;  which  is  exactly  the  same  devise, 
as  in  the  case  of  l^iqshall  v.  Minshall,  when  stripped  of  superflu- 
ous expressions.    Thq  case  of  Goodright  v.  Pullen,  2  Ld.  Bay., 
14S7,  is  ^nothpr  cas^  where  there  were  superadded  words  of  lim- 
|tatiqn ;  and,  in  1;he  same  deyise^  l^e  used  the  phrase  heirs  rridk 
and  heir  makj  a^  meaning  the  ?ame  thing ;  and  *  yet  it  r^| .  ,*o-, 
wa^  held  an  estate  tail.    May  it  not  be  (^^uestipned  whether  ^       ^ 
(hese  cases  comport  with  the  rule  admitted  by  those  who  are  the 
strongest  advocates  for  the  rule  laid  down  in  Shelley's  case ;  thaf 
is  to  say,  ^'  if  the  terms  A^r,  or  isstie^  are  so  used  by  the  testator, 
as  plainly  show  that  he  used  them  as  designcUio  personce,  they  shall 
]}G  thus  taken  ?"    Can  any  man  doubt  but  that  they  were  so  use4 
in  King  and  Burchell,  where  the  testator  deyise^  to  the  heir  male 
of  J,  and  his  heirs ;  and  in  Trollop  v.  Trollop,  where  the  deyise 
is  to  the  ''fir^t  heir  male?"    Gtxxlrigbt  v.  Pullen,  and  Minshall 
p.  Minshall,  are  in  the  same  predicament.    I  apprehend,  that  no 
f  ne  will  be  at  any  more  loss  in  determining  that  the  term^  heir 
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and  heirs^  there  used,  were  as  plainly  indicative  of  an  intention 
to  use  them  as  terms  of  purchase^  as  in  Archer's  case.  The  case 
of  Ferin  and  Blake,  is  a  notable  case  to  show  in  what  nncertainty 
the  law  was,  respecting  the  operation  of  such  devises,  at  the  time 
it  was  determined.  It  was  a  devise  of  lands,  hj  the  testator  to 
his  son ;  and  in  his  will,  he  sajs,  ^'It  is  my  intent  and  meaning, 
that  none  of  mj  children  shall  sell  and  dispose  of  my  estate  for 
a  longer  time  than  his  life;  and  to  that  intent^  I  devise  the  resi- 
due of  my  estate  (having  made  other  devises  to  other  children), 
to  my  son  W,  during  his  natural  life ;  the  remainder  to  J,  and 
his  heirs,  during  the  life  of  W ;  remainder  to  the  heirs  of  the 
body  of  W.'^  Here  it  was  manifest^  that  the  testator  intended 
only  an  estate  for  life  to  W ;  for  he  says,  that  his  intention  is, 
that  none  of  his  children  shall  dispose  of  his  estate  for  a  longer 
time  than  his  life ;  and,  for  that  purpose,  devises  to  W  for  life, 
with  remainder  to  J,  for  Ws  life ;  which  could  mean  nothing, 
unless  to  secure  the  contingent  remainders  to  the  heirs  of  Ws 
body,  against  the  forfeiture  of  Ws  estate.  He  must  have  had  in 
-  view  hfirfeiUxbk  estatCj  which  must  be  an  estate  *  for  life. 
^  ^  And  the  testator's  intention  is  equally  plain,  that^  although 
he  intended  that  the  heirs  should  take  as  purchasers,  yet  he  did 
not  mean  to  point  out  any  particular  person,  but  all  possible  heirs 
in  a  course  of  descent  The  question  was,  what  estate  W  took? 
It  was  determined  in  B.  R  by  Mansfield,  Aston  and  Willbs, 
against  Yates,  that  he  took  an  estate  for  life  only ;  from  the  mani- 
fest intent  of  the  testator,  that  he  should  thus  take,  and  that  this 
was  a  lawful  intention.  Whilst  Yates  contended,  it  was  immate- 
rial what  the  intention  was,  as  to  the  ancestor*8  estate ;  and  the  only 
material  inquiry  was,  what  the  heirs  were  to  take ;  and  to  make 
them  take  as  purtJiasers^  they  must  be  designated  particularly, 
which  was  not  done  in  this  case.  Upon  a  writ  of  error,  this 
judgment  was  reversed  in  the  Exchequer  Chamber,  by  the  opin- 
ion of  Nares,  Blaokstone,  GtouLD,  Ferret,  Addams,  and 
Chief  Baron  Parker,  against  the  opinion  of  Smythe,  and  Chief 
Justice  De  G-ray.  There  were  seven  judges  against  five;  but 
one  of  those  judges,  Blackstone,  declared,  that,  had  the  t^ta- 
tor's  intention  been  sufficiently  apparent,  to  give  an  estate  for 
life  only,  he  should  have  voted  for  affirming  the  judgment    So 
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tihat,  as  to  the  great  question  in  the  case,  there  were  six  judges 
against  six.  See  Hodgeson  v.  Ambrose,  reported  in  Douglas. 
The  oases  cited  by  the  majority  of  the  court  of  B.  R  among 
many  others,  were  Law  and  Davis,  Waker  and  Snow,  Lisle  and 
Gray,  Archer's  case,  Clerk  and  Day,  Luddington  and  Eame, 
Backhouse  and  Wells,  Bagshaw  v.  Spencer.  The  answers  to 
these  cases  were,  that  in  Law  and  Dayis,  the  first  devise  was  a 
mere  surplusage,  in  that  of  Waker  and  Snow,  and  Lisle  and 
Gray,  there  was  an  estate  to  the  ancestor  for  life ;  remainder  to 
the  first,  second  and  other  sons,  and  so  on  to  the  heirs  of  his 
body.  "  So  on^^^  was  construed  to  mean,  in  the  same  manner, 
viz.:  80718 ;  and,  thei*rfore,  in  these  cases,  the  phrase  heirs  was 
used,  as  designaiio  * personoe.  The  inference,  I  apprehend  ^^.^^^ 
to  be  a  just  one ;  but  there  is  not  by  any  means  stronger  '-  ^ 
evidence  of  such  intention,  than  where  the  testator  uses  the 
phrase  heir  male^  with  superadded  words  of  limitation,  as  in  King 
and  Burchell.  As  to  Archer's  case,  and  Clerk  and  Day,  they 
said  that  the  word  heir  was  in  the  singular  number,  and  a  limita- 
tion  grafted  on  it  This  is  true;  but  so  was  King  and  Burchell. 
But  what  difference  does  it,  or  can  it  make,  when  each  word  is 
fwmen  coBectivum^  and  their  technical  signification  the  same?  If 
either  is  to  be  understood  as  a  word  of  purchase^  it  must  be  from 
some  other  expressions,  and  not  from  itself;  and  both  are  capa* 
ble  of  being  thus  construed.  As  to  Luddington  and  Kime, 
Backhouse  and  Wells,  the  phrase  was  "  issvey^  they  said ;  but  if 
issue  in  a  will,  and  heirs  of  the  hody^  mean  the  same  thing,  it  is  a 
weak  answer.  As  to  Bagshaw  and  Spencer,  this,  it  is  said,  was 
a  trust  estate^  and  the  intention  might  be  executed  in  chancery. 
But  the  distinction  between  a  trust  and  a  legal  estate,  cannot  be 
maintained ;  and  without  the  aid  of  that  distinction,  the  cases 
cannot  be  reconciled. 

As  to  the  decision  of  Long  v.  Laming,  it  was  said  to  be  out  of 
the  question,  as  it  was  a  devise  of  lands  holden  in  gavelkind. 
How  that  should  make  a  difference,  I  do  not  comprehend.  Yet 
I  conceive,  that,  in  that  case,  the  determination  might  well  pro- 
ceed upon  the  ground  of  the  testator's  intention  to  use  the  phrase 
heirs  as  a  word  of  purchase ;  for  he  says,  '*  female  as  well  as 
male  ;**  but  this  could  not  be  without  breaking  in  upon  the  course 
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ef  defioeni    He  did  not^  therefore,  by  t^e  lue  of  the  phian 
heir^  mean  that  suooession  of  pereiona.  ao  denominated  by  the  law 
who  tak^  in  $  ooume  of  d^eoeni    Qe  ^lus|,  theiefore,  intend  to 
pdut  them  out  partic^ll^l7. 
The  oaae  of.  Jjeigate  v.  Sewf^  yrs^  a  deyise  to  his  nephew  L  lor 

r*4.7Al  ^^^  ^^^  ^^  ^^  deoeaae,  to  the  heiis  male  of  *  the  body 
'-  -*  of  his  said  nephew,  to  be  besgotten,  and  the  h&m  male  of 
the  body  of  every  such  heir  male,  seyemlly  aad  ^oeeesaiTely, 
aa  they  shall  be  in  priority  of  birth,  te.  This  case  was  a4]ndged 
an  estate  tail  in  the  first  devisee,  by  three  judges  against  ona 
Pow  is  this  oaae  reooncilable  to  Archer's  case,  aad  Clerk  and 
Day  ?  It  differs  only  from  Clerk  and  Day  in  this :  that  the 
yrprd  heirs  is  phiral.  See  the  case  of  Pawsey  ti.  Lowdall,  in  1 
Boll.  Abr.,  where  it  is  expressly  determined  that  heir  aiid  ban 
have  the  same  effect  And  the  reason  why  the  heir  male  in 
Archer's  case  took  by  purchase  was,  because  the  estate  was  lim- 
ited over  "  to  the  heirs  male  of  the  body  of  such  heir  mala" 
And  this  was  the  opinion  of  the  oourt  in  the  case  of  Pawsey  v. 
Lowdall,  which  is  directly  opposed  to  the  determination  in  Legate 
V.  Sewal. 

The  case  of  Bale  v.  Coleman,  1  P.  Wms.,  142,  was  a  devise  to 
A  and  his  heirs,  for  payment  of  debts,  and  dien  to  A  for  life^ 
with  power  to  make  leases  for  ninety-nine  years;  remainder  to 
the  heirs  male  of  A.  This  was  determined,  by  Lord  Cowpxb, 
to  be  an  estate  for  life ;  and,  upon  a  ^^hearing,  before  Lord  Has- 
OOURT,  it  was  determined  to  be  an  estate  tail. 

In  the  case  of  Papillon  and  Yoyce,  A  devised  £10,000  to  tros- 
tees,  in  trust,  to  be  laid  out  in  land,  to  be  settled  on  B  for  hie, 
without  waste;  remainder  to  trustees,  and  their  heirs,  for  the 
life  of  B,  to  support  contingent  remainders,  with  power  to  B  to 
make  a  jointure ;  remainder  to  the  heirs  of  the  body  of  B,  and 
remainder  over.  And,  by  the  same  will,  lands  were  devised  to 
B,  to  the  same  uses,  and  in  the  same  manner.  This  case  wbs 
heard  at  the  Bolls,  by  Sir  Joseph  Jsktll  ;  and,  upon  the  dear 
intent  of  the  testator,  he  determined  that  B  had  an  estate  for  life 
only  in  the  lands,  and  that  the  money  should  be  laid  out  inland, 
r*4.771  ^  ^  settled  on  B  for  life ;  and  that  his  sons  should  tak9 
T    '  -^  in  tail  male  successively.  *    The  intention  to  give  aa 
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estate  for  li&  waa  veiy  manifest  iii  this  qase,  independent  of  his 
dixeetion  that  he  shpold  take  ap  estate  for  li&  only ;  for  it  was 
withoot  impeaebment  of  waste.  There  was  a  power  to  make  a 
jointure ;  and  iheie  was  a  demise  to  truatees  to  support  continr 
gent  remainders.  It  was  also  clear,  as  in  any  case,  that  the 
testator  used  the  term  Jmra  as  nomen  ccKMAnmi^  including  all  the 
possible  heirs  of  the  body,  and  their  heira  Certain  it  is,  then, 
that,  in  the  opinion  of  the  Master  of  the  Bolls,  this  notwithstand* 
in^  if  t^ere  waa  a  manifest  intention  to  giye  an  estate  for  life, 
such  estate  only  should  pass.  But  this  ^aae  waa  again  heard,  by 
Cbaneellor  Sjofo,  on  an  appei^ ;  find,  sp  &r  as  the  judgment 
related  to  the  land  devised,  it  was  reversed,  aad  a<\judged  that  B 
took  an  estate  tail ;  but  that*  as  to  the  money  to  be  laid  put  iu 
land,  this  was  executory,  and  the  intention  should  prevail  Why 
should  the  law  make  l^e  same  termSi  used  in  different  clauses  in 
Uie  same  instrument,  convey  totally  different  ideas,  when,  at  the 
same  time,  there  is  clear  demonstration  that  be  who  used  thosa 
terms  affixed  the  same  ideas  to  them  in  the  one  dause  as  in  the 
other?  I^  in  &ot,  the  law  had  affixed  such  precise  and  determi* 
nate  ideas  to  those  terms  as  to  forbid  the  intenticm  to  be  followed, 
by  what  authority  does  the  chancellor  deerep  a  settlement  accord? 
ing  to  what  he  supposes  to  be  the  intention  of  the  testator,  even 
in  part?  The  ohaueellor  must  have  supposed  that  the  terms, 
hdre  of  his  hody^  earned  with  them  sufficient  evidence  that;  thQ 
testator  ipeant  the  same  thing  as  first  and  every  oth^  son ;  for, 
otherwise,  he  could  not  have  so  decreed ;  since  his  avowed  design, 
as  to  the  money  to  be  laid  out  in  land,  was  to  fulfill  the  intention 
of  the  testator.  He  must  have  supposed,  then,  that  those  terms 
were  a  sufficient  description  of  those  persons,  viz.,  jSri^oTic^  every 
other  «m.  But  the  most  strenuous  advocates  fiur  the  technical 
power  of  the  terms ^ hdn  uid  hem  agree  that,  when  these  r^Am^y 
terms  are  used  as  a  descriptiou  of  certain  persons,  fairly  I-  •  -I 
oollectible  from  the  context,  as  in  Lisle  and  Gray,  Waker  and 
Snow,  they  shall  be  taken  as  words  of  purchase.  It  seems  that 
Chancellor  E^INO  supposed  that  the  first,  and  every  other  son, 
were  the  persons  pointed  out,  or  he  would  not  have  settled  the 
CBtate  upon  them«  But  if  he  did,  how  came  the  decree  as  to  the 
Umds  to  be  reversed?    For,  if  the  words,  hevru  of  ike  hody^  lure 
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good  as  descriptio  perscmot^  then  the  decree  at  the  Bolls  was  pe^ 
fectlj  right,  according  to  the  rule  not  disputed.  But,  if  the' words, 
heira  of  the  bodt/j  are  not  good  as  ikscnpHo  personoe,  how  did  the 
chancellor  find  out  who  was  described,  so  as  to  settle  the  pur- 
chased lands  upon  them  ?  Do  not  the  principles  of  this  dete^ 
mination,  as  to  the  money  to  be  laid  out^  oyertum  the  decision 
as  to  the  other  part  of  the  case,  and  establish  a  precedent  that 
the  words,  heirs  of  the  hody^  are  equivalent  to  the  first  and  evenj 
oiher  son,  which  would  be  a  sufficient  description  of  the  peisoos 
so  described  to  take  as  purchasers  ?  So  Lord  Maksfisld  under- 
stood those  words,  when  he  says,  in  the  case  of  Perin  and  Blake, 
that  '*  the  intention  of  the  testator  was  to  pass  an  estate  for  life 
to  Williams,  and  an  inheritance  to  be  taken  successiydy  by  the 
heirs  of  his  body." 

Since  the  determination  of  Goulaon  u  Goulson,  there  has  been 
determined,  upon  the  same  principles,  the  cases  of  Sayre  and 
Masterman,  and  Hodgeson  v,  Ambrose,  reported  in  Douglas; 
where  the  certificate  fh>m  king's  bench  to  chancery  was  in  the 
words  of  Goulson  and  Coulson :  from  which  case  we  shall  find 
Lord  Maksfixld  dissatisfied  with  the  case  of  Coulson  t;.  CJoulson. 
He  declares,  however,  he  will  abide  by  the  determination  of  that 
case,  though  he  should  not  so  have  judged.  Judge  Buller 
seems  hardly  reconciled  to  it :  he,  however,  considers  himself 
r»d.7Qi  '^^'^^  ^^^^  ^  decide,  upon  every  case  which  *  shall  be 
^  ^  precisely  the  same  with  Goulson  and  Coulson ;  and  he 
there  considers  the  *case  of  Perin  and  Blake  as  of  no  binding 
authority. 

The  doctrine  of  Hodgeson  and  Ambrose  amounts  to  this: 
'Hhat,  where  a  testator  uses  technical  expressions  only,  their 
technical  meaning  must  be  adopted;  but  where  it  can  be  suffi- 
ciently collected  from  the  context  that  he  means  them  in  any 
other  sense,  his  intention  shall  prevdl  against  their  technical 
import  And  Justice  Bulleb  seems  to  suppose  that  the  decision 
in  the  case  of  Coulson  and  Coulson  may  be  made  to  comport 
with  that  rule. 

In  the  case  of  Jones  and  Morgan,  reported  in  Brown's  Chan- 
cery Cases,  the  doctrine  of  Coulson  and  Coulson  is  recognized; 
and  the  distinction  between  a  legal  and  trust  estate  being  gov- 
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emed  by  different  rules  of  property,  is  considered  as  without 
foundation.  Many  more  cases  migfat  be  examined ;  but  the  prin- 
cipal cases,  except  Bobinson  and  Bobinson,  reported  in  Burrow, 
and  Dodson  v.  G-rew,  in  2  Wilson,  hare  been  adverted  to.  As 
to  those  cases,  they  were  determined  upon  their  own  particular 
circumstances. 

From  such  jarring  decisions,  it  is  extremely  difficult  to  deter- 
mine what  the  law  is.  To  the  precise  extent  of  Coulson  v.  Coul- 
Bon,  it  is  settled :  for  that  case  is  recognized  as  good  law,  but 
not  as  a  case  furnishing  this  principle,  viz.,  "  that  whenever  the 
testator  intends  to  use  the  term  heirs  as  nomen  coUecUvum^  and 
at  the  same  timB  intends  that  those  heirs  shall  take  by  purchase, 
that  this  intention  cannot  be  complied  with ;"  as  is  contended  by 
Mr.  Justice  Yates.  I  understand  the  court  in  Hodgeson  and 
Ambrose  to  consider  it  as  a  case  which  technical  terms  only  are 
used ;  aud  firom  which  no  inference  could  be  fairly  drawn,  that 
the  testator  intended  a  life  estate  *  merely  to  the  first  v^aqm 
taker,  and  that  the  heir  should  take  as  purchaser.  ''        ^ 

If  the  case  of  Jones  and  Morgan  is  to  be  considered  as  settling 
the  law  upon  the  subject,  this  doctrine  is  established ;  that  when- 
ever the  testator  devises  to  any  person  "  in  chxiTajcter  of  heir^  he 
shall  take  in  quality  of  heirj^  whatever  the  intention  might  be. 
But,  that  this  was  not  the  opinion  of  the  court  of  king's  bench, 
when  they  determined  Hodgeson  v.  Ambrose,  is  sufficiently  in- 
ferable, from  their  language  in  that  case ;  for  its  being  the  same 
case  as  Coulson  v.  Coulson,  is  the  ground  of  the  determination ; 
and  the  symptoms  of  disgust  with  the  decision  of  Perin  and 
Blake  are  very  apparent  in  the  court.  It  seems  that,  in  the  opin- 
ion of  ihat  court,  technical  meanings  are  to  give  way  to  the  in- 
tention of  the  testator,  whenever  that  intention  is  collectible  from 
any  quarter,  other  than  from  technical  terms.  As  to  such  terms, 
the  presumption  is,  that  the  testator,  when  he  used  them,  affixed 
to  them  the  ideas  affixed  by  law.  The  doctrine  in  Jones  and 
Morgan  is,  that  it  is  immaterial  what  the  intention  of  the  testator 
is,  respecting  the  first  devisee's  taking  an  estate  for  life  only, 
and  the  heirs  taking  as  purchasers.  This  never  can  be  done, 
unless  it  is  apparent  that  the  testator  used  the  term  as  ckmgnatio 
psrsoncBj  and  not  as  nomen  ooBectivum.    The  courts  of  law  and 
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equitj  seem,  bj  the  latest  ftuthoritiei^  to  ttnile  in  rejeetiiig  a&y 
difltinction  between  the  pbrase  A^ftrv,  in  A  iruaif  and  legal  esfette 
Long  and  Laming,  Hodgeson  and  Aral^Me^  Jones  and  Morgan 
Notwithstanding  the  difficulties  that  attend  Ae  oonstrnctkA 
of  devises,  whelre  ah  estate  is  giveb  td  one  for  2g^  and  to  Ub 
Aars,  or  Aars  9iia2e,  kc :  jei,  in  the  case  of  maniage  a^tickai, 
where  there  is  a  covenant  to  settle  an  estate  upon  one  for  life, 
and  the  heirs  dThis  bodj,  fto,  npon  application  to  have  this  oov- 
nAC^i  onant  carried  iiito'execntionf  ehaaoeiy  decrees  an  estate 
'-       ''  fix*  life  only,  to  the  first  taker,  and  an  estate  tail  to  the 


eldest  son ;  with  the  remainder  in  tail  to  the  second,  thitd,  aod 
so  on.  And  this  is  done  in  all  eases  w\am  those  terms  are  nsedl, 
npon  the  declared  design  of  carrying  into  exeontion  the  intmtion 
of  the  parties^  without  endeavoring  to  collect  the  intention  boni 
any  thing  but  horn  the  technical  terms  thctenelvesL  1  P.  Wma, 
Bale  and  Ooleman,  142 ;  Honor  aiid  Honor,  1S8 ;  Trevor  and 
Trevor,  612 ;  and  West  and  Brrisey,  2  P.  WnuL,  849. 

Is  it  not  extraordinary^  that  the  same  terms  nsed  in  a  deed  or 
will,  should  have  an  opoadon  totally  different  firotn  what  they 
have  in  a  covenant?  In  die  former  cases,  intention  is  as  much 
to  be  regarded,  as  in  the  latter.  The  tonstraetion  of  such  wordi, 
it  is  said,  must  bepresnmed  to  be  according  to  thd  technical  ideas 
affixed  to  them.  FtMT  eveiy  person  must  be  snpposed  to  knotr 
the  meaning  of  the  expression  that  he  osea  To  folfiU,  dierefore, 
his  intehtiob,  thd  #ohis  shall  be  taken  to  mitei  the  same  thing 
which  the  ]a#  has  declared  that  they  do  mean.  How,  then,  is 
it  aflfected,  that  the  presumption  respedtlng  the  same  wordfl^ 
whoi  used  in  a  covenant,  should  not  be  the  same  7  Why  should 
we  suppose^  in  the  latter  case,  Aat  the  paities  did  not  use  thoee 
technfeal  teorms  in  their  technical  seBBCi  when  we  are  to  suppoee, 
in  a  deed  or  will,  thai  they  were  used  in  such  sense?  If  the 
rule  in  Shelley's  ease  is  to  operate  in  case  of  a  deed  ^r  will,  no 
reason  can  be  assigned,  that  it  is  not  to  operate  in  sueh  oovena&i 
Surely,  ^  terms  diemsdvtt  must  afford  sufficieBt  evidence  to 
the  court,  that  a  life  estate  was  intended  to  the  first  talcw,  aad 
estote  tail  by  purchase  to  the  first  sen,  Aa;  or  otherwise,  saoh 
wttlement  would  nevw  have  been  made^  When  pursuing  up  dft 
intention  of  the  parties.    But^  tf  it  eouM  affiMrd  sock  ^videnee  to 
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*  the  court  in  artioles  of  a  mfuriage  covenant  why  not  ill  r^Aoo-y 
the  case  of  a  will  ?  And  if  it  did,  there  tioold  b^  no  '-  ^ 
qti!estidn  made  in  any  of  the  cades  ixientioned  in  this  treatise ;  and 
the  rale  in  Shelley'^  case  oonld  no  lobger  have  any  operation. 
When  we  find  snch  disboi^ht  opinions  re&peedng  the  operation 
of  the  role  in  Shelley's  case,  among  the  most  eminent  eharactera 
in  the  Engb'sh  nation;  such  jainihg  decisions^  hot  reconcilable 
to  each  otha*,  and  such  a  inotley  system,  that  Uie  same  words  in 
one  instrament  convey  ideas  entirely  Variakit  Scorn  those  ooh  vayed 
by  them  in  another;  and  that  the  whole  controversy  originated 
from  a  mle  established  upon  feudal  ^rineiple^  which  have  long 
eeased  in  that  country,  and  never  had  any  existence  in  this ;  I 
apprehend  no  solid  reason  can  be  given,  why  we  should  intro- 
dnoe  that  role  into  our  legal  systehi.  The  obvious  meaning  ef 
the  testator,  will  be  found  to  be  the  real  meaning.  The  observa- 
tions that  have  hitherto  been  made,  relate  enly  to  the  oonstirue- 
tion  of  the  term  heits  Where  an  ^tate  of  fire^Bhold  was  given  to 
the  ancestor,  and,  by  the  same  instrument,  an  estate  of  inheii- 
tanee  to  his  faeira 

Let  us  now  examine  the  bparatioil  of  the  tmns  A^r,  issue,  Soa^ 
wher6  a  reed  or  persohal  chaJUd  is  given  to  one  and  the  heirs  of 
his  hodffy  or  to  one  and  his  issue.  As  penonai  estate  is  not  dd- 
sbendible  to  heirs,  btit  Vests  in  bn  executor  or  adsaimstrator,  it  is 
a  vain  att^ttipt  ko  endeavor  t6  entail  it:  for  this  would  be  to  vary 
the  }&kj  and  so  cause  a  chattel  to  go  to  the  heir^,  which  is  not  by 
law  permitted.  Besides,  as  there  is  no  way  to  destroy  such  an 
estate  by  fine  or  recovery,  as  in  oas^  of  it  t^  estate,  to  suffer  it 
t6  b6  done  would  be  to  create  a  perpetuity.  Tfaerefin^  where- 
ever  an  interest  in  personal  pn^rty  is  given,  by  words  whieh 
Would  create  an  entaUment  of  real  estate,  such  peiisonal  property 
vesls  absolutely  in  thd  first  taker,  and  is  at  his  own  disposal.  But^ 
as  it  is  now  *  a  priheipld  admitted  iii  the  English  law,  that  r^AQo-} 
peilK)nal  estate  may  be  limited  to  one  fdir  life^  wilft  remain-  ^  -' 
der  over  to  another,  whenever  it  is  fi>und  that  the  testator  used 
the  phmse  heirs,  or  issue,  not  as  ftofntlna  coUediva,  but  as  pointing 
out  certain  particular  persons,  collected  from  the  tenor  of  the 
Vrill:  in  such  ca^  the  first  talc^rhtetbnly  testate  for  life;  tod 
the  person  meant  by  the  phrase,  heir  or  issue,  has  aft6r  the  expi- 
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ration  of  the  life  estate,  an  absolute  estate  therein,  entirely  at  his 
disposal  But  would  it  not  better  comport  with  the  general  in- 
tention of  the  testator,  to  su£Eer  the  heir  to  take  it  absolutely; 
and  always  to  understand  that  phrase  in  such  estates,  as  a  word 
of  purchase  ?  For  although  the  whole  intention  of  the  testator 
cannot  be  fulfilled,  so  that  a  perpetuity  should  take  place ;  yet  it 
better  satisfies  his  intention,  that  the  first  taker  should  have  only 
a  life  estate,  and  the  heir  the  whole,  than  it  would  to  divest  the 
heir  of  all  interest  in  it^  and  so  give  tojthe  first  devisee  the  whole 
property. 

We  have  already  seen,  that  with  respect  to  articlesof  marriage 
agreements,  where  an  estate  was  covenanted  to  be  settled  upon 
A,  and  the  heirs  of  his  body^  that  that  phrase  has  been  held,  in 
such  instrument)  as  a  word  of  purchase.  And  when  such  cove- 
nant was  carried  into  execution,  the  estate  is  limited  to  A  for  life, 
and  to  the  first  son  in  taQ,  and  remainder  over  to  the  second  son, 
&a  But  in  case  of  a  chattel,it  is  not  a  life  estate  in  the  first  son, 
and  remainder  over ;  but  vests  absolutely  in  such  person  as  is 
intended  to  be  marked  out  by  the  testator,  by  the  phrase  heir, 
&0.  Although  the  rule  is,  that  express  words,  which  create  an 
estate  tail  in  real  property,  when  applied  to  personal,  vests  the 
fiist  taker  with  the  absolute  ownership ;  yet  such  words  as  ^eate 
an  estate  tail  by  implication  in  real  property,  when  applied  to 
personal,  give  the  first  taker  an  estate  for  life  only ;  and  the  per- 
son to  whom  it  is  limited  over,  or  entailed,  shall  have  the  ab- 
r^dSW]  ^^^  *  estate,  after  the  expiration  of  the  life.  So  that, 
*"  if  real  and  personal  estate  be  conveyed  to  one  by  such 

words,  the  devisee  will  take  an  estate  tail  of  inheritance,  in  the 
real  estate,  and  an  estate  for  life  only,  in  the  personal.  As  was 
the  case  of  Forth  and  Chapman,  reported  in  1  P.  Wms.,  655, 
where  the  devise  was  of  freehold  and  leasehold  estate  to  A,  for 
life ;  and  if  A  died  leaving  no  issue,  then  to  B ;  it  was  deter- 
mined that  A  took  an  estate  tail  in  the  freehold  lands,  and  an 
estate  for  life  in  the  leasehold :  for  in  the  last,  he  was  supposed 
to  mean  by  the  words  leaving  no  issue^  leaving  none  at  his  death; 
but  in  the  former  he  was  supposed  to  mean,  that  if  A  died  with- 
out issue  generally ;  by  whidi  there  might  at  any  time  be  a  fail* 
ure  of  issue. 
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The  acamen  of  astute  judges  is  able  to  force  these  different 
ideas,  with  respect  to  the  same  words,  into  the  minds  of  the 
testators ;  but  to  them  alone  are  we  indebted  for  these  distinc- 
tions: they  would,  with  deference  to  the  opinion  of  grave  and 
learned  judges,  haire  escaped  the  man  that  possessed  nothing 
more  than  plain  good  sense  and  a  sound  understanding.  When 
the  intention  of  the  testator  was  apparent  to  entail  personal  pro* 
pertj,  and  when  not,  we  shall  find  the  same  discordance  of 
opinion  among  the  English  lawyers,  in  cases  of  personal  estate 
aa  in  cases  of  real. 

Whether,  in  any  instanoe,  in  the  State  of  Connecticut,  a  devise 
of  personal  estate  to  one  and  his  heirs  can,  upon  principle,  be 
considered  as  vestisig  the  whole  in  the  first  devisee^  may  be  con- 
sidered  as  a  question.  The  law  of  this  State,  with  respect  to  a 
limitation  of  a  personal  estate  to  one  for  Hfe^  and  remainder-over 
to  another,  is  considered,  I  apprehend,  the  same  with  the  EngUsh 
law.  And  the  great  reason  why  a  limitation  to  one  and  his 
heirs,  in  the  Bngliah  law,  is  not  pernutted,  is,  the  danger  of 
establishing  thereby  a  perpetoily.  To  prevent  this,  *  the  p^^g^-. 
law  declares  that,  in  such  case,  the  whole  interest  vests  in  '^  -' 
the  first  devisee.  Bui;,  by  our  law  of  entailments,  an  entailed 
estate  vests  a  fee-simple  in  the  issue  of  the  first  donee ;  so  that 
all  danger  of  a  perpetuity  is  at  an  end;  and,  of  consequence, 
there  is  no  danger  of  indulging  the  intention  of  the  testator  by 
admitting  such  a  limitation  to  be  effectual  to  vest  in  the  heirs 
the  estate  given.  Among  the  numerous  authorities  upon  this 
subject  are,  Atkinson  p.  Hutcheson^  3  P.  Wms.^  259 ;  Soltem  v. 
Soltem,  2  Atk^  876;  Pelham  v.  Gr«^ry>  5  Brown's  Parlia- 
mentary Oases;  Theebridge  v,  Kilbum,  2Ves,,  236;  Garth  v. 
Baldwin,  2  ibid.,  646,  &c. ;  Hodgeson  v.  Bussey^  2  Atk.,  89 ; 
Scale  V.  Seale,  1  P.  Wms.,  290 ;  Beauclerk  v.  Dormer,  2  Atk., 

812. 
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fm]  ii.» 

Of  ths  Mazdc,  Nbmo  bst  ELarbb  Vivkntih, 

Whin  an  estate  is  given  to  amanand  his  heiiB,  this  vests  nothing 
in  the  heir.  It  altogether  vests  in  the  devisee,  or  grantee.  The 
phrase  Jieirs  only  serves  to  show  the  natore  of  the  estate :  that  is 
to  say,  an  estate  that)  in  a  oouise  of  desoent,  will  go  to  his  kein. 
If,  therefore,  A  devises  an  estate  to  B  and  his  h^rs^  and  B  dies 
in  the  lifetime  of  the  testator,  the  devise  is  lapsed ;  for,  nemo  est 
hcerea  viventis.  So,  if  given  to  the  heirs  of  C,  and  C  is  living 
when  the  devise  is  to  operate,  that  is  to  say,  upon  A's  death, 
there  is  no  person,  according  to  the  aforementioned  maxim,  to 
lake  the  estate,  Plowden,  Brett  v.  Bigden.  But  if  the  description 
is  snch  as  to  make  it  clear  that  the  testator  meant  some  particular 
person  to  take,  this  intention  shall  be  regarded  as  a  devise  by  A 
"  to  the  heir  of  C,  now  living,"  whilst  C  was  alive.  Burchell  v, 
Durdant,  T.  BaynL,  880.  In  this  case,  it  was  plain  that  he  meant 
the  heir-apparent  of  G.  And  wherever  the  case  comes  up  to  this^ 
that  the  testator  intended,  by  the  phrase  A«tr,  an  heCr-appareni^ 
ihe  devise  is  good,  and  vests  in  such  heir-apparent  by  purchase. 
In  the  case  of  a  devise  to  A  and  his  heirs,  A  dies,  leaving  the 
testator :  what  difficulty  would  there  be  in  considering  the  hein 
of  A  as  taking  by  purchase,  upon  the  contingency  of  their  ances- 
tor's dying  before  the  testator?  And,  in  the  case  of  a  devise  to 
the  heirs  of  C,  0  being  then  alive,  is  not  the  presumption  violent 
that  he  meant  the  heir-appareni  of  C  ?  It  must  be  so,  unless  we 
can  suppose  the  testator  whimsical  enough,  when  he  gave  the 
estate,  to  intend  that  it  should  not  go  to  any  by  devisei,  unless 
the  ancestor  of  that  person  was  dead. 
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[•487]  III.* 

How   FAB  THB  TeBM  HsIBS  18  NBCB8SABT  TO  OONVET  AN  ESTATB 
OF  iNHXBTTAirGQBi  BITHXB  IN  A  DbSD  OB  WiLL. 

• 

Ws  have  already  seen  what  the  operation  of  that  term  is  in  suck 
an  instrument  I  shall  now  consider  in  what  cases  a  fee  may  be 
conveyed  without  the  use  of  that  term*  It  is  a  maxim,  esta* 
blished  in  the  English  law,  that,  in  a  deed,  such  term  is  abso- 
lutely necessary  to  the  transmission  of  a  fee.  If  the  conveyance 
is  to  a  man  and  his  hdra  forever^  a  fee-simple  is  given ;  and  those 
words  of  inheritance  and  perpetuity  are  essential  in  such  grant 
K  the  conveyance  is  to  a  man  and  the  heirs  of  his  body,  an  estate 
tail  is  created ;  and  without  such  words  of  inheritance  and  pro* 
creation,  no  such  estate  can  be  created  by  deed.  But,  in  wills, 
the  absolute  necessity  of  their  use  has  been  dispensed  with,  in 
very  many  instances.  The  governing  rule  is,  that  the  intention 
of  the  testator  is  to  prevail ;  and  such  construction  is  to  be  given 
to  the  words  of  a  will  as  to  effectuate  such  estate  as  comports 
with  the  intention  of  the  testator,  provided  such  intention  is 
consistent  with  the  rules  of  law ;  that  is  to  say,  provided  the 
estate  intended  to  be  conveyed  is  such  a  one  as  the  law  will  suffer 
to  be  g^ven  'by  any  words  whatever.  In  all  the  cases,  then,  upon 
this  subject,  where  the  proper  technical  terms  have  not  been 
used,  the  question  is.  What  is  the  intention  of  the  testator?  And 
if  that  is  discovered  to  be  a  legal  intention,  it  is  to  be  complied 
with.  Upon  this  ground,  it  is  held  that  a  devise  in  "  fee-simple," 
or  in  '^  fee-tail,"  conveys  such  estate  as  those  words  import  To 
one  and  his  issue,  or  one  and  Am  seed,  conveys  an  estate  tail  p^^Q^-. 
A  devise  of  lands  and  houses,  &a,  to  one  forever,  *  without '-  ^ 
words  of  inheritance,  conveys  a  fee-simple.  A  gift  by  one  of 
houses,  lands,  &c.,  to  pay  his  debts,  issifee;  for  it  implies  a  power  to 
sell.  A  devise  of  lands,  &c.,  upon  paying  a  sum  in  gross,  gives  a 
fee ;  otherwise,  where  such  devise  is  to  pay  out  of  the  annual  pro- 
fits. A  devise  of  all  my  estate,  carries  with  it  hfee,  as  it  denotes, 
not  only  the  subject,  but  the  interest  in  that  subject  But  it  is  said,  in 
some  authorities,  that,  if  the  devise  of  the  estate  is  connected 
with  words  of  locaHiy,  as  "  my  estate  at  H,"  then,  in  such  case. 
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an  estate  for  lifi  only  passes.  3  Wils.,  418 ;  Cowp.,  306 ;  Doug., 
740.  We  find  the  same  doctrine  l^d  down  by  Lord  MAKsniU), 
as  settled  law,  that  **all  my  estate"  passes  everything;  but  if 
attended  with  a  hoed  description,  nothing  more  than  an  estate  for 
Itfe  passes.  But  why  is  this  distinction  made?  If  "all  mj 
estate"  denotes  the  sulkjw^  and  quatdum  of  iuteresti  how  ie  it 
altered  by  saying,  for  ioslance,  '*  all  my  esti^te  at  H."  ?  One 
would  imagine  that  the  testator  intended  the  exppessioB  to  be 
merely  restrictiye  to  his  eatate  in  that  ploM.  But  why  should 
not  the  aubjeot^  and  the  intereU  in  the  sabject|  pass?  And  if  my 
interest  therein  was  a  fsSy  what  prevents  a  /»  fiK>m  passing?  If 
the  terms  "all  my  estate"  denote  the  eapkrU  ofprqperHf  that  I 
have  in  the  whole  estate  that  I  own  in  the  world,  why  should 
not  "  all  my  estate  at  H."  denote  the  ^^eimt  (ff  pircperty  that  I  have 
at  H.7  Notwithstanding  the  great  authority  derived  to  this 
doctrine  from  the  declarations  of  Lord  MAHaFlEiJ)  and  Chief 
Justice  De  Gbat,  yet  I  apprehend  that  the  current  of  authorities 
is,  that,  although  the  phrase  "estate"  is  connected  with  words 
deacr^tive  of  its  hoaHtyy  yet  a  fee  passes.  %  Yes.,  614.  A  devise 
of  ''my  estate  at  A"  was  held  to  pass  the  interest  in  the  lands, 
which  interest  being  a  fee-^impl^  a  fee-simple  passed.  In  2  Lev^ 
91,  there  were  words  of  localtty^  yet  e^fee  passed,  2  Atk.,  38; 
where  there  was  a  devise  of  "  aU  my  interest  in  *  Kirby 
'^  ■'  HalL"  Lord  Haepwiokb  held  that  a  fee  pasped,  tbe 
locality  notwithstandii^g.  The  case  of  Ibetson  v.  Beckwith, 
there  cited,  is  to  the  same  purpose ;  it  being  expressly  laid  down 
that  an  estate  at  or  in  such  a  place  may  carry  a  fea  In  2  P. 
Wms.,  624,  the  words,* "  all  my  estate  in  Upper  Colesby,"  passed 
a  Jee-eimpk.  In  1  T.  Bep,,  412,  the  word  estate  pa^ed  a  fee. 
And  it  is  laid  down  by  Justice  Bulleb  that  it  ¥rill  pass  a  fee  id 
a  win,  unless  attended  with  restrictive  words,  which  dearly 
manifest  the  intention  of  the  testator  thsrt  a  fee  should  not  pass. 
The  same  doctrine  is  maintained,  2  T.  Bep.,  657,  &c.,  and  that 
the  phrase  "  estates,"  in  the  plural,  was  equivalent  to  the  phrase 
"  estate,"  in  the  singular.  The  above  authorities  are  not  recon- 
cilable with  the  doctrine  before  laid  down,  respecting  the  opera- 
tion of  the  word  estate,  connected  with  words  of  locality.  The 
words,  "  all  my  effects,  real  and  personal,"  pass  a  fee.  Oowp., 
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299*  The  words,  •*  all  I  am  worth,**  pass  a  fea  1  Brown's  Chan- 
cery, 48t.  Where  a  man  deviBes  "  all  his  housefi,  lands^  faxmB^^ 
Ac,  to  one,  BQCh  devise  is  holden  to  oonyej  onlj  an  estate  for 
life ;  for  th  se^  t>f  themselves,  never  convey  more  tfaah  a  descrip- 
tion of  the  tking,  per^^  %  Wils.,  414: ;  Doug.,  780.  The  same 
doctrine  is  recognized  by  Lord  Habdwicks,  who  says  that  a 
devise  of  ^*  iny  estate  in  occupation  of  such  a  person,'*  passed 
only  a  ^  esttU^  It  must  be  allowed  that  the  cireomstance  of 
pointing  out  tinit  it  Was  in  the  possession  Of  e,  particuls^  person, 
serves  to  (show  the  words  to  be  descriptive  of  a  &rm  only.  But 
where  do  we  find  atiy  apparent  intention  in  the  testator,  that  the 
fie  of  tiiis  fiurm  shofild  not  pass  to  the  devisee  ?  We  find  it  said, 
in  T.  Bep.,  that,  when  this  phrase  is  used,  a  fee  must  pass,  unless 
there  is  aii  apparent  intention  of  the  testator  to  the  contrary. 
Why  should  not  a  devise  of  "  all  my  fitrm,"  without  ttore  words, 
pass  a  fie^mpkf  It  must  be  admitted,  that  most  men  do  not, 
when  they  *  devise  real  property,  think  that  anything  can  j-^.q^-. 
be  necessary  more  in  that  aise  than  when  they  devise  ^  ^  ^ 
personal  property.  When  a  testator  gives  to  J.  S.  a  horse,  he 
has  not  the  most  distant  idea  that  it  is  fi>r  the  life  of  J.  S. :  nei- 
ther is  it  so,  but  forever.  Neither,  in  the  case  supposed,  does  he 
imagine  he  is  giving  his  fiarm  for  lifi  ;  but  supposes  that  the  same 
words  whibh  imply  a  gift  forever  of  personal  estate,  also  imply  a 
gift  fiiwer  of  real  estata  Ought  it  not  to  be  presumed  that  the 
testator  intended  a  fie-simple  in  all  such  oases,  except  where  we 
find,  fiDm  other  parts  of  the  will,  that  he  understood  how  to 
devise  technioally  f  In  the  case  of  Bight  and  Sidebotham,  Doug., 
7S0,  Lord  Maksfibld  says,  that  ''all  my  estate'*  would  pass  a 
fie-simpie;  but  "all  my  lands  lying  in  such  a  place"  had  been 
considered  only  as  descriptive  of  their  hcaUty^  and  an  estate  fbr 
lyt  was  giten«  But  why  do  the  terms,  ''  all  my  estate,"  pass  a 
fee-simple  f  Because,  it  is  said,  that  these  words  convey  to  us 
the  idea,  not  only  of  the  e^ijject  given,  but  of  the  interest  that  the 
devisor  had  in  the  subject  J$  he  had  a  foe-simple^  it  fdlows  that 
a  fee^fnple  was  intended  to  be  passed ;  and  the  intention  is  to 
govern,  when  consistent  with  the  rules  of  law.  But  it  is  observa- 
ble that  Lord  Mansfisld  says^  that  he  had  no  doubt  of  the 
intention  of  the  devisor  to  pass  a  foe^mpk  in  that  case.    Why 
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then  was  it  aot  so  adjudged?  It  must  be  that  the  words  usedin 
that  will  were  not  such  words  as  had  been  considered  as  suffi- 
ciently evidential  of  the  devisor's  intention.  It  aeems^  then,  that 
although  the  court  is  clear,  beyond  the  possibility  of  doubt, 
what  the  devisor's  intention  was,  yet  this  intention  is  not  to 
govern  them,  unless  the  evidence  of  such  intention  is  derived  to 
them  through  a  certain  set  of  words.  When  it  was  first  ^sta- 
blished  that  the  words,  ^*  all  my  estate,"  pass  a  fee-simple,  these 
were  not  the  l^gal  technical  words  to  pass  a  fee:  how,  then,  came 
_  ^  it  to  be  so  adjudged  ?  The  answer  is  obvious,  upon  *  the 
^  ^  clear  intentum  of  the  testator  that  it  should  be  so.  Why, 
then,  should  it  not  always  be  thus  adjudged,  when  the  intention 
is  equally  clear?  Can  any  solid  advantage  be  derived  to  us  bj 
adopting  such  distinctions^  unless  we  are  satisfied  that  they  are 
founded  in  sound  sense?  That  the  law  respecting  demaes  should 
approach  much  nearer  to  the  standard  of  common  sense  than 
that  of  deecbj  is  not  extraordinary ;  for  the  latter  was  grown  into 
a  system  by  the  adjudications  of  men  groping  in  the  thids  dark- 
ness of  a  Gbthic  night,  and  was  riveted  in  the  minds  of  men  bj 
the  syllogistic  jargon  of  schoolmen.  But  the  law  of  devises  did 
not  oon:imence  its  formation  until  the  kindly  beams  of  liberal 
.»««»  h^  began  V.  in,^i>.,oM,,L  ..j^^ 
conformable  to  the  dictates  of  reason  might  be  expected. 

It  can  hardly  be  doubted,  that,  if  the  systems  of  deeds  and 
wills  had  sprung  up  together,  but  that  the  same  words  would 
have  had  the  same  effect  in  a  deed  as  in  a  will  Surely  it  is  as 
important  in  the  former,  as  in  the  latter,  that  the  iniention  should 
be  complied  with ;  and  there  can  be  no  danger  of  admitting  this 
idea.  The  words  in  a  will  to  convey  a  fee-simple,  must  be  dear, 
such  as  are  indicative  of  that  inimtioTi,  beyond  a  doubt  The 
indulgence  shown  to  wiUsj  admits  of  no  oof^et^re  ;  for  the  role 
is,  that  the  words  used,  must  clearly  demonstrate  what  kind  of 
estate  was  intended  to  be  given.  Will  not  the  same  words  in  a 
deed,  convey  the  same  ideas  with  equal  clearness  ?  Does  not 
conmion  sense  revolt  at  the  idea  that  courts,  whose  peculiar  pro- 
vince it  is  to  administer /ufitibe,  should  give  a  construction  to  such 
words,  when  found  in  a  deedj  as  is  diametrically  opposed  to  the 
intention  of  the  parties,  and  the  clear,  unequivocal  meaning  of 
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the  words  themaelves  ?  Will  the  investigating  mind  lest  satis- 
fied with  the  reasons  given,  that  in  wills,  the  intention  is  to  be 
regarded,  when  dearly  expressed,  although  *  not  disfig-  r^j^go-i 
nred  by  a  oertain  set  of  tecdinioal  expressions  ?  that  a  tes-  ^  ^ 
tator  is  often  tTwps  oovuHHif  His  wishes  are,  therefore,  to  be  com- 
plied with,  and  no  criminality  imputed  to  him  for  not  expressing 
himself  in  the  language  of  a  lawyer.  But  as  to  the  man  who 
conveys  by  deed,  he,  probably,  is  in  sound  healtL  Let  him  ex- 
press his  intention  with  ever  so  much  perspicuity,  since  he  has 
an  opportunity  to  procure  a  Confessor  in  Technics,  if  he  will  not, 
they  will  impose  the  penal^  upon  him  of  thwarting  his  inten- 
tion, uid  adjudge  that  he  .meant  that,  which  they  know  he  never 
intended  The  warmest  advocate  for  the  galling  fetters  of  ays- 
terns  eaii  precedents^  will  find  it  difficult  to  convince  the  mind,  not 
illuminated  by  legal  maxima,  of  the  propriety  of  giving  different 
constructions  to  the  same  words  in  different  instruments;  when 
it  is  beyond  a  doubt,  that  the  persons  using  them,  affixed  the 
same  ideas  to  the  words  in  one  instrument,  as  they  did  in  the 
other. 


IV.*  [*498] 

Of  the  Opbsahon  of  thb  Term  Hkibs,  nr  ▲  Bokd. 

Bt  the  English  law,  the  personal  estate  is  the  only  fund  for  the 
payment  of  debts  of  deceased  persons,  unless  the  heir  is  bound  by 
the  deed  of  his  ancestor;  and  in  such  case,  the  specialty  creditors 
may  resort  to  the  heir ;  or  rather,  to  the  real  estate  of  the  ances- 
tor, descended  to  the  heir.  To  the  payment  of  such  debts,  the 
heir  is  bound  to  the  extent  of  the  real  estate  descended  fix>m  the 
ancestor,  but  is  not  bound  to  pay  his  simple  contract  dd>ts.  These 
are  to  be  sought  for  no  where  but  firom  the  executor ;  who  has 
nothing  to  do  with  the  real  estate,  nor  any  control  over  it  How- 
ever great  the  real  estate  may  be,  whidii  has  descended  to  the 
heir,  if  there  is  a  deficiency  of  personal  assets,  such  creditors  must 
lose  their  debts.  Our  law,  founded  upon  more  equitable  princi- 
ples, subjects  the  real  estate,  upon  the  deficiency  of  personal 
estate,  to  the  payment  of  all  the  debts  of  deceased  persons,  with- 
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oat  any  distiiiction  betwixt  specialty  creditoirB  and  othem  The 
whole  estatei  both  real  and  peiBonal,  i(%  by  our  law,  in  the  hands 
of  the  exeetttor,  and  aubjeot  to  the  payment  of  all  debts.  No 
additional  aeouiity  is  therefore  gained  to  the  creditor,  by  binding 
the  heir  in  a  hood.  The  law  has  already  aecoied  to  him  hie 
right  of  leooTering  his  debts  i^gunst  tiie  ezeoatoTi  to  the  exteni 
of  the  whole  estate  of  tiie  deceased.  He  has  not  any  oocssiontc 
resort  to  the  heir;  for  before  the  heir  can  have  any  part  of  tbt 
real  estate,  the  executor  carrea  ont  to  himself,  as  much  of  it  n  is 
neoeasary  to  pay  the  deb(&  Iv  is  therefore  reiy  pioblematioal, 
whedier^  in  this  State,  any  action  can  be  snatamed  against  the 
heir,  for  the  debt  of  the  ancestor.  Bat  admitting  that  it  oan,  is 
rf^AQAi  ><>°^®  exempt  *  instances ;  it  is  not  because  the  ancestor 
^  -^  bound  the  h&i;  but  his  Uabilily,  if  any,  arises  finom  the 
equitable  consideration,  that  he  has  reodyed  estate  from  the  an- 
cestor, and  that  the  intervention  of  some  cause  has  prevented  $ 
recovery  firom  the  exequtor,  without  any  n^ligence  in  the  cie> 
ditor.  The  term  har^  therefore,  although  a  wotd  of  the  utmost 
importance  and  signification,  in  an  English  bond,  is  an  idle  and 
insignificant  expression  with  us.  Would  it  not  be  best  to  omit 
it  in  such  instruments,  where  it  can  serve  no  other  purpose  than 
to  introduce  a  confusion  of  ideas?  This,  I  apprehend,  is  com- 
monly the  case,  when,  through  imitation,  we  retain  a  word  that 
conveys  important  ideas  to  an  English  lawyer,  and  with  us  has  no 
operation. 
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ABATEMENT,  of  suit  against  a  single  woman,  bj  her  marriage, ....       147 

of  suit^  bj  marriage  of  feme  8ote  plaintiff, 147 

ABSENCE,  Us  cause  of  divorce,  321,  323 

AOOESSOBY,  wife  cannot  be  made,  to  a  felony  of  her  husband, ....       150 

wife  may  be,  before  the  fact, 156 

ACKNOWLEDGMENT,  of  deed,  when  defective,  wife's  dower  not 

barred, ' «.  123 

AOnON,  for  injury  to  the  inheritance  of  wife*s  land,  to  be  brought  in 

the  names  of  husband  and  wife, 87 

for  an  injury  to  the  usufruct^  to  be  in  the  name  of  the  husband,        87 

on  promise  to  pay  wife  for  services, 135 

wife  may  bring,  in  her  own  name,  for  ix^jury  to  person  or  repu- 
tation under  the  N.  7.  statute, n.  138 

for  seduction  of  wife, n.  140 

abatement  o^  on  marriage  oifeme  adte  plaintiff, 147 

by  and  against  married  women, 191,  192 

husband  and  yfife  should  join  in,  when, 213 

cannot  be  maintained  by  husband  and  wife  jointly  for  libel  on 

both, fi.  215 

nor  for  battery  6f  both, n.  216 

no  joinder  of  husband  and  wife  in,  wh^n  cause  of  action  does 

not  survive  to  wife, 221 

joinder  of  husband  and  wife  in,  for  debt  which  she  owed  before 

marriage, 227 

cannot  be  muntalned  against  a  married  woman  at  the  common 

law, 270 

ADMINISTRATOR,  husband  rightiul,  of  wife, « $ 71 

ADMINISTRATRIX,  a  man  who  marriei,  has  pow«r  to  administer,      302 
ADMISSIONS,  of  wife,  when  evidence  against  her  husband, .......  n.  295 
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ADULTEBT,  husband  who  finde  another  in  the  act  o^  with  his  wife, 

not  justified  in  kiUing  him, 300 

as  cause  of  divorce, 325 

may  be  proved  by  drcumstanoes, n.  326 

AGE,  of  contracting  marriage, 310 

AGENT,  wife's  contracts  as  agent  of  her  husband, 156,  157 

admissions  of  wife  as,  admissible  against  her  husband, n»  295 

AGREEMENT,  by  the  husband,  to  assign  his  wife's  chattels, 58 

by  the  husband,  to  settle  an  estate  on  his  wife, 64 

articles  o^  to  live  separately, 174 

to  provide  for  the  support  of  yn£%  if  it  should  be  necessary  to 

live  separate^ 178 

for  separate  maintenance,  void,  without  a  trustee^ n.lSl 

by  a  ftm$  covtrt^  to  levy  a  fine  of  her  land,  binding  upon  her 

in  chancery, 196 

before  marriage,  that  wife  shall  have  power  to  dispose  ofher  lands^      232 
between  husband  and  wife^  previous  to  marriage,  not  eztinr 

guished  by  the  marriage,    282 

AUEN,  who  marries  a  woman  possessed  of  a  term  for  years,  obtains 

no  right  to  dispose  of  ^is  term, 84 

land  conveyed  to,  and  his  wife,  vests  in  him,  on  the  death  of 

the  wife,  subject  to  the  paramount  right  of  the  people, n.  84 

wife  cannot  be  endowed, 106 

ALIMONT,  wife  entitled  to,  when  there  is  a  divorce  a  mmaa  a  ikoro,      320 

oonttsts  of  what, 327 

does  not  affect  (^editors, 328 

when  decreed, fk  328 

ANNUITY,  husband  cannot  release  wife's  annuity  for  life, 80,  211 

ASSIGNEES,  of  bankrupt  husband,  subject  to  the  equity  of  the  wife 

for  a  provision  out  of  her  ehoaet  tn  aeUon, .u  66^  280 

for  a  valuable  consideration,  need  not  provide  for  the  wife,  ...        66 
by  operation  of  law,  bound  to  make  provision  for  the  vrife, ...     n.  66 
ASSIGNMENT,  by  husband,  of  wife's  ehoMs  m  aeUon,  for  a  valuable 

oonmderation, 56 

agreement  by  the  husband  to  assign  wife's  chattels^ 58 

by  the  husband,  of  a  general  nature, 59 

voluntary,  by  the  husband, 59 

of  a  specific  cftoss  of  the  wife, 67 

ATTORNEY,  wife  as,  of  her  husband, 156 

B.   • 

BANKRUPT,  when  husband  becomes,  wife's  ehcmm  to  be  assigned 

to  commissioners, 60 

BAR,  assignment  by  husband  of  wife's  (diattels  as  a  bar  to  her  eqmty 

for  a  provision, » 68 
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BAB — Oontintied,  PAea 

of  dower, 106 

of  dower,  elopement  aa, 107 

of  dower,  divorce  as^ n.  108 

of  dower,  whether  the  settlemeiit  of  a  jointer  on  an  infant  wife 

before  marriage,  is  a^- 110 

of  dower,  the  election  of  the  wife,  after  the  death  of  her  hua- 

band,  to  take  a  jointure  settled  on  her  daring  ooyertore  as^ .  113 

of  jointure,  by  levying  a  fine, 113 

of  dower,  property  in  lieu  of  dower  as^ 116 

of  jointure,  devise  to  wife  not  a, 122 

of  dower,  wife's  joining  her  husband  in  a  oonveyanoe  aa, .....  •  123 

of  dower,  deed  defectively  acknowledged  not  a, n,  123 

of  dower,  divorce  as, • 129 

of  dower,  competent  equitable  jointore  settled  on  infent  wife 

not  a^ 1 32 

BATTERY,  husband  and  wife  cannot  commit  together, 152 

husband  and  wife  cannot  join  in  action  for,  to  both, n.  216^  227 

husband  may  justify  in  defense  of  wife, 300 

BIGAMY,  in  a  prosecution  for,  the  first  husband  not  admissible  to 

prove  the  marriage, 292 

BOND,  or  note  given  to  wife  vests  in  husband, 125 

by  husband  to  wife,  before  marriage,  to  become  due  on  his 

death,  good  against  him, 169 

to  wife  before  marriage,  to  make  settlement  on  her,  not  enforo- 

able  at  law,  but  may  be  enforced  in  equity, 169 

by  husband  to  trustee,  to  allow  maintenance  to  wife  under 

articles  of  separation  binding  on  her  husband, 180 

given  to  wife  during  coverture,  no  joinder  of  husband  and  wife 

in  action  on, 221 

BUSINESS,  power  of  married  woman  to  carry  on,  in  her  own 

name, 191,  193 

c. 

OHANOERY,  when  it  will' aid  the  husband  to  avail  himself  of  his 

wife's  property, 67 

OHARQE,  what  necessary  to  charge  wife  as  h/emeaole  trader, n.  62 

by  husband  on  the  chattels  real  of  wife  does  not  bind  her, ....  86 

what  constitutes^  on  wife's  separate  estate, n,  260,  n.  269 

when  wife  disabled  to  make,  on  her  separate  estate, 265 

CHATTELS  REAL,  husband's  right  to  dispose  of  wife's, 80 

husband  cannot  devise  wife's, 83 

of  wife,  may  be  taken  on  execution  against  the  husband, ....  85 
CHILDREN,  husband  not  bound  to  support  children  of  wife  by  former 

marriage, 152 

^obligation  o^  to  support  their  indigent  parents, 154 
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CH0SE8  m  ACnON,  hasband's  right  to  wife's. 55 

reduction  to  posaeesioQ  of  wi&'a^  by  the  haBband). .  .•»•••..•  65 

aemgnment  of  wife's,  by  husband, *..... 56 

of  wile,  whose  husbsnd  beeomes  benkrapC,  . . . .  >. .  i 60 

of  wife,  when  purchased,  her  sorviTorahip  at  an  end, « . .  (^ 

•r  wifi^  habU  to  the  daims  of  her  husband's  oTsditors^ fk  63 

of  wife^  on  her  death,  go  to  the  husband  as  her  rightful  adfni- 

nistratoT, « « . . » «  71 

legapy  and  distributive  share  aoeming  to  the  wife^  as,. » «« 134 

wife  may  devise  her, 241 

COERCION,  presumption  o^  fay  tiie  husband,  may  be  rdpeiled, 150 

wife  not  presumed  to  be  ooeroed  by  the  proeoiiee  of  her  hi»* 

band,  in  the  case  of  treason  or  keeping  of  a  brothel, 155 

when  presumption  o^  is  removed,  wife  is  liable  on  her  oontracts,  182 
wife's  oonveyanoe  of  her  real  property  by  fine  not  defeetive  by 

reason  o^ • • . .  ^ M2 

wife  presumed  to  act  without^  in  respect  to  her  s^Mmte  pro- 
perty,   ».. 262 

OOHABITATION,  long  oonthnied,  suffident  evidence  of  marriage^ 

when, 291 

eontinaed,  no  bar  to  a  divorce  kft  cruelty, • n.  330 

COMMON  PBOtBRTY, ; n.51 

COMMON  RBCOVERYj 193 

COMMORANCY,  settlement  by, 291 

OOMPETENCY,  of  husband  and  wife,  as  witnesses  for  or  agafaist 

each  other, 292 

CONDITION,  husband's  neglect  may  defeat  wife's  estate  depending 

upon  a  condition, « . .  *  •  212 

CONDONATION,  as  a  defense  to  a  bin  of  divoroe^. . . . ^ . . .  n.  330 

CONSENT  of  wife,  whether  necessary  to  a  joititot^ Ul 

of  husband,  not  necessary  to  a  devise  of  her  separate  property 

by  wife, 240 

of  parent^  not  necessary  to  make  marriage  settlement  upon 

minor  binding, 274 

CONSIDEBATION,  husband  may  assign  wife's  MoMt  *i  aeUtm  for  4 

valuable, v  * 66 

agreement  to  assign  for  vsliiable,  ..v*....i » 58 

discharge  by  the  wife  of  a  former  settlement  a  good,  for  a  new 

one> , 279 

CONTRACT,  entered  into  by  wtfe  for  her  husband,  witii  his  aathoriiy, 

binds  him, , » 166 

husband  bound  by,  of  wife,  which  it  is  usual  for  her  to  make 

and  him  to  ratify, * 157 

husband  bound  for,  of  wife,  for  articles  which  come  to  his  use^  158 
made  with  wife,  without  authority  fi:om  the  husband,  may 

be  ratified  by  him, n.  158 
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ooiK)eniing  her  separate  pfopeiij,  by  wife^ , . . . « •  n.  167 

of  wifb  for  neoeflBwief^  binda  b^Bbind  wb^u  he  raAxaee  to  pro*- 

vide, ,,,.,, ,.,   , 160 

of  wife  for  necessaries  binds  husband  if  he  turn  her  out  of 

dooN) 160,  fi.  161 

of  wife  fbr  necessaries  does  pot  bind  the  husband  if  she  eaves 

him  without  reaaoipMible  oause,  ......•« « 160 

of  husband  with  wiioi  befoore  macriage^  to  be  performed  after 

coverture  i^QQded,  biqdipg,« %««««« «...• 167 

hasband  and  wile  eannoti  make  wilh  eaoh  other,  during  oovertare^  178 

of  wifb,  by  which  ahe.  m^  bind  herself 182 

wife  of  man  who  is  baaiahed,  may  makev  • 184 

wife  may  mai:e»  wk^re.  husband  haa  abjured  the  reafan, 185 

wife  of  alien  may  make, n.  185 

wife  living  sepi^te  under  articles^  may  make^ 186 

made  with  wife  to  take  efifect  after  coverture^  huabaad  eannot 

release,  ...,,, « . , .* 211 

for  settlement  oi  property,  where  the  partiea  are  minorB^ 279 

between  husband  and  wtfe^  that  she  shaft  hold  whal  property 

she  acquires  as  her  separate  property, , 275 

by  a  husband,  to  settle  his  personal  estate  on  bis  wife  and  fer 

mily,,, ,,,.,,.,,,,,,,, ,,,,.,•, 331 

for  a  separate  maintenance^  . . .  ^ « « 333 

fraud  on  third  persons  in  marriage, «  336 

to  procure  a  marriage  betwecQ  Uie  promisor  and  some  other 

person,  . . . .  ^ . , , .  <i , ,  ^ , . . , , .« •  337 

in  restraint  of  m^^age  void, ..•«..  339 

CONTBBSATIONa,  between  husband  and  wife  adminibia  in  evi- 
dence,    ^>  295 

OONYEYANGE,  by  a  man  to  bia  intended,  wife  binding  on  him  after 

marriage, « . .  ^ 171 

of  husband  to  wife,  by  conveyance  to  a  third  person, 171 

by  husband  to  wife,  void  as  to  eipsting  oreditors^ ik  172 

to  wife,  will  be  upheld  in  equity,  when, n.  172 

to  wife,  it  is  not  necessary  that  fhe  husband  be  insolvent  to 

avoid, , « n,  172 

by  wife  to  husband,  whether  it  may  be  direet^ n.  183 

of  wife's  separate  estate  in  New  York, . . . .  v fi.  183 

by  fine  and  common  recovery, ,...••.,«  193 

of  husband  and  wife,  defectiiTiely  ^okaowledged, 200 

by  woman  before  marriage,  to  the  use  of  herself  with  remainder 

to  whom  she  shall  appoint, . . « 202 

hjfBme  coverty  of  her  real  property  by  fine  not  defective  by  rea 

son  of  coercion  of  husband, «....,..«...,....  202 

by  wife  of  her  real  property,  where  her  husband's  rights  will 

not  be  affected, , 208 
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OONVSTANCE— CbfilmtMd  rm. 
married  womAa  may  execute  power  by,  'witiurat  her  husband,  207 
of  wife,  before  marriage,  with  the  oonsent  of  her  intended  hus- 
band, of  all  her  property  to  trusteea  for  her  separate  ose^  ...  283 

by  wife  before  marriage  when  void, 283 

OOYENAKT,  of  husband  before  marriage,  to  make  a  settlement  in 

consideration  of  marriage, 167 

of  husband,  to  allow  wife  separate  maintenance  binding  on  him,  174 
of  husband,  to  .suffer  wife  to  reodye  any  l^^aoy,  defeats  his 

right  to  it^ 177 

liability  of  fame  covert  on,  levying  a  fine  of  her  lands  with  her 

husband, 195 

of  a  feme  covert  in  her  oonyeyanoe  of  real  estate^  not  binding 

upon  her, «.  ii.l95 

of  wife  to  levy  a  fine,  not  binding, .^ 196 

feme  covert  may  make,  to  oonvey  her  separate  real  estate, n.  197 

impossible,  not  binding, 201 

OOVEBTURB,  whetiier  a  disqualification  to  bring  an  action, 220 

O&EDITOB,  liability  of  husband  to  wife's,  on  marriage, 50 

of  husband,  power  o^  to  subject  the  li^;acy  of  the  wife  to  the 

payment  of  his  debt> ii,34 

settlement  of  property  upon  wife  by  articles  of  separation, 

does  not  affect^ 178,  n,  181 

wife  when  considered,  to  her  husband's  estate^ 262 

marriage  settlement  according  to  parol  agreement  before  mar- 
riage void  as  to  antecedent^ n.  278 

marriage  settlement  void  as  to, 280 

alimony  to  divorced  wife  does  not  aflfoct^ 328 

OBIMB,  plea  of  coercion  by  husband  will  not  excuse  wife's  crime  mo- 

luminety 155 

OBIMINAL  OONVBBSATION, 139 

whether  husband  can  maintain  an  action  for,  with  wife  livfaig 

separate  under  articles, n.  175 

GUBTBSY,  of  husband  in  wife's  land,  four  things  necessary  for, 19.89 

what  seisin  necessary  for, n.  90 

whether  abolished  in  New  York, n.  91 

how  affected  by  statutes  in  different  states, ik  91 

birth  of  issue  not  requisite  to,  by  the  tenure  of  gavelkind, ....  92 

in  lands  mortgaged  before  marriage, 92  ' 

in  trust  estates^ 92 

whether  seisin  of  wife  necessary  to, 95 

D. 

DAMAQBS)  in  action  for,  for  injury  to  the  person  of  wife,  she  must 

join,  137 

DEBTS,  husband's  liability  for  wife's, 50 
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DEBTS— CbfOfifitMd  PAflou 
husband  liable  for  wife's,  to  extent  of  personal  property  received 

through  her  by  marriage, n.  53 

of  wife,  dum  sola,  when  her  husband  becomes  bankrupt, ......  60 

of  wife,  dum  Bohf  after  oovertore, 61 

of  wife  before  marriage,  husband's  liabilitj  for, 143 

of  wife  contracted  while  sole,  discharged  by  bankruptcy  of 

husband, • .  •  • 148 

of  husband  due  to  wife  before  marriage,  discharged  by  marriage,  167 
liability  of  wife  for  her  ante-nuptial,  if  not  collected  during 

coverture, 227 

if  wife  contracted  dtaring  a  sepam^tion,  husband  discharged  from, 

by  settlement, 280 

DEGLAfiATIONS,  of  wife  when  admissible  in  evidence  against  her 

husband, n*  295 

DEED,  by  husband  and  wife  defectively  acknowledged, n,  200 

by  husband  and  wife,  of  wife's  land,  not  acknowledged  by 

wife,  f^ves  only  a  life  estate, n,  200 

•    oifime  eovert  absolutely  void,  unless  where  the  statute  gives 

her  power  to  convey, n.  206 

DEFIGIENGT,  in  jointure, 112,  122 

DESERTION,  as  cause  of  divorce, 321,  fk323 

DEVASTAVIT,  husband  liable  for  wife's  committed  before  marriage^  304 

DJSYISE,  husband  cannot  devise  chattels  real  of  wife, 83 

by  husband  to  wife  not  a  bar  of  jointure, 122 

in  satis&ction  of  jointure,  accepted  by  wife, •  122 

power  of  wife  to  make, 229 

wife  may  make,  when  it  will  not  affect  husband's  rights, 232 

wife  may  make  with  the  consent  of  her  husband, 234 

wife  may  make,  of  her  land,  where  there  was  an  agreement 

before  marriage  that  she  should  have  that  power, 238 

wife  may  make  of  her  separate  property  without  consent  of 

husband, 240 

wife  may  make,  of  her  choees  in  action^ 241 

wife  may  make,  of  things  held  in  ofuier  drxni, 242 

husband  can  give  wife  power  to  make,  of  personal,  but  not  of 

real  property, 250 

by  husband  to  wife,  good, 801 

DISABILITY,  of  wife,  by  reason  of  coverture,  to  make  contracts,  . .  183 
DISGHAEGE,  of  husband  under  bankrupt  law,  as  to  debts  of  wife, 

dum  BcHoy n.  61 

DISTBTBUTION,  husband  not  bound  to  make,  to  the  next  of  kin  to 

the  wife, 71 

DIVORCE,  as  a  bar  of  dower, 129 

imbedlity  as  cause  for, 319 

for  causes  existing  before  marriage,  319 

a  m&naa  d  fhorOf  for  causes  arising  after  marriage, 319 


S40  BASov  m>  nooix. 

DIYOBCB— OmluMMi  mm. 

dOwwdbforittaitheiMtieitOMny, 319 

itOtfTO^  doaft  not  dtprif  lh>  haiiiuJ  qf  hit  wm'HiI 

ri^^  ia  wife's  pnpv^y •••••• 320 

alunooj  to  wife  m^ 320 

ciammmd^^om, 320 

i  wmmaH  4Upv  Mid  a  «AMafe  aMMnoiriF 

not  kepi  op  ID  MOM  tliitei^ 9.320 

ftmdalcnt  ooBtaei  M  Mm  << 324 

•doHaiy  M  eanw  oi; « 325 

ifliM  not  bMUrdiied  bj, 328 

Dol  gnotitd  feff  Ite  adoUHj  of  wife  wiMs  praeored  by  the 

bofbiad, flL329 

ceadonatiop  in, a.330 

oootinoed  ocduibitioii  no  bw  to^  fer  penooal  iadigiiitiM^ «.  330 

DONATIO  CAUSA  MOBTIB^  gift  to  wife  a^  good, 282,301 

promiflwrj  note  of  lUrdponoB  good  gift^ai^ ik302 

DOWEBy  of  what  the  wife  la  endowed, ii.lQ2 

atatnteaof  diflEMQtalaleaaffBatii^ hl  102,  m  IQ3;  «.  104 

aeiaiii  in  law  aolBcient  for, • 104 

to  entitle  wife  to,  the  estate  miist  be  SQCb  ae  bar  inoe  migfat 

bare  inherited, 105 

bero^ : 106 

jointoie  in  lieo  0^ 108 

diToroe  as  bar  oC 106^  il129 

ad  ottium  eodena, 115 

property  in  lieu  o( 116 

legacy  to  wife  on  eonditien  that  aheieleaae^ 117 

barred  bj  wife  joinnig  her  hnabaad  in  oonT^yaneav fLl23 

of  an  equity  of  radenption, 124 

of  wife  of  mortgagor  for  pomhaae  EKMacyy. 123 

wife  of  mortgagee  has  Bene  of  equity  of  reden^>laoD, 126 

soontinustion  of  husband's  estate,..^ «..,. 128 

wife  cannot  hsTe,  of  the  reYsraloB  of  an  estate  laaaed  fay  the 

husbaody  who  dies  befere  the  term  SKpirea^. «. 130 

cannot  be  assigned  in  an  action  for  parlitioB,  ..,«... ikl33 

wife,  who,  having  eloped  with  an  adulterer,  has  bean  again  re- 
ceived by  her  hu3band,  regains  her  ri^^t  o( 164 

DUBB8S>  marriage  obtained  by, Sli 

ELECTION,  of  widow  to  take  property  devised  or  bequeathed  to  her 

in  lieu  of  dower, 116 

to  take  legacy  and  release  dower^ 117 

ELOPEMENT,  of  wife  with  an  adulterer,  as  a  bar  of  her  dower, 107 

not  a  discharge  of  articles  of  agreement  to  settle  a  jointore, . .  108 
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PAftB. 

EMBLEMENTS,  husband's  action  for  damage  to,  of  wife's  land, 88 

husband  entitled  to,  although  he  has  no  estate  by  the  curtesy 

in  the  land, 88 

where  husband  and  wife  are  Joint-tenatits  for  life,  and  the  hus- 
band dies^ 94 

doweress  entitled  to, 127 

of  wife  endowed  ad  o6iiwn  eodmit^ ; 235 

wife  never  forfeits  by  her  own  act^ . .  .*. n,  329 

ENTICma  away  wife, n.  139 

EQUITY,  of  wife,  out  of  I)roperty  asagned  by  her  hudband, ...  n.  59,  ».  65 

when  husband  considered  purchaser  of  wife'ft  diodes  in, «        62 

courts  ofj  uphold  gifts  by  husband  to  wife  during  coverture, 

when, n.  170 

EQUITY  OF  REDEMPTION,  whether  wife  can  be  endowed  of, . . .      124 
wife  of  mortgagof  for  purchase-money  has  a  right  of  dower  in,  n.  125 
Execution,  wife's  chattels  real  may  be  taken  on,  for  husband's 

debtsj 80,  85. 

ciicuj  against  wife's  separate  property  for  necessariea^ n.  159 

SXECtJTOH,  of  husband,  has  no  claim  to  the  wife's  paraphernalia, 

unless  there  be  a  deficiency  of  assets  to  pay  debts, lOL 

bond  to  wife  before  marriage,  payable  after  husband's  death, 

recoverable  against  his, 169- 

EvldSiNCE,  long  cohabitation,  &a,  evidence  of  marriage, n,  133 

of  husband  or  wifb,  which  tends  tx>  criminate  the  other,  inad- 
missible,  n.  292 

eonversations  between  husband  and  wife  admissible  in, n,  295 


FEME  COVERT,  may  cany  on  business  On  her  own  aooounl^ . .  •  ft*  157,  n.  159 
who  levies  a  fine  of  her  lands  with  her  husband,  liable  on  her 

ooyenants, « « « .      195- 

FEME  SOLE,  wife  cannot  ftue  and  be  sued  as,  when  living  separate 

under  articles, ....«.«« * .  •  n^  191 

married  woman  considered  a4,  in  regard  to  her  separate  property,  n.  237 

FEME  SOLE  TRADER, n.  49,  ti.  52,  n.  157 

FINE,/m)e  eoveri^  who  levies  a  fine  of  her  lands  with  husband,  hable 

on  oovenanta  of  warranty,.  <  * « 195 

agreement  to  levy,  by  hfime  eovett,  wheUber  binding  on  her,  i .  195,  196* 

FRAUD,  in  marriage  contract,  as  cause  of  divorce, * « .      324 

on  third  pertons  in  marriage  oontrftots, 336< 

FREEHOLD,  hnsband  aoquires  ueufruot  of  wife's,  on  marriage, 86* 

FUND,  real  estate  of  deceased  husband  a  fund  to  pay  debts  after  per- 
sonal property  exhausted, «< «..«««....«...«.«« .       101 

GAVELKIND,  by  the  tenn^  o^  iisue  of  the  marriage  not  neeessary 

to  curtesy, ...* 92 

81 
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GIPT,  of  personal  property  before  marriage  to  the  intended  wife  Toid 

after  marriage, 170 

of  personal  property  to  wife  by  operation  of  law, il  170 

to  wife  during  coverture,  when  upheld, n.  170 

by  wife,  of  her  income,  to  her  husband, 170,  n.  171 

when  considered  separate  property  of  wife, 258,  259 

property  of  the  wife,  called  in  by  her  and  placed  out  on  interest 

in  husband's  name,  considered  as,  to  him, 264 

to  wife,  as  donatio  causa  mortitf  good, 282 

H. 

HUSBAND,  right  o^  on  marriage,  to  the  personal  property  of  wife  in 

possession, 49 

common-law  right  ol^  in  personal  property  of  wife,  annulled  in 

certain  states, ik  49 

liability  of,  to  creditors  of  wife, 50 

joinder  o(  with  wife,  in. suits  by  wife's  creditors, 53 

right  otf  to  wife's  choses  in  action, 55 

may  assign  wife's  choses  in  action  for  a  valuable  consideration,  56 

•cannot  dispose  of  wife's  choses  in  action  after  coverture, 57 

reduction  to  possession  by,  of  wife's  choses, 55 

assignment  by,  of  wife's  chattels, 58 

assignment  by,  as  collateral  security,  does  not  bar  the  wife's 

right  of  survivorship, n.  58 

when  considered  purchaser  of  wife's  choses  in  action, 62 

cannot  recover  wife's  choses  in  equity  without  maldng  provi- 

aon  for  her, 64 

'rightly  administrator  of  wife, 71 

right  of,  to  judgments  obtained  in  his  own  and  his  wife's  name,  78 

right  of,  to  dispose  of  wife's  chattels  real, 80 

right  of,  to  wife's  chattels  real  upon  her  death, 81 

cannot  devise  his  wife's  chattels  real, 83 

power  o^  over  leases  in  trust  for  his  wife, 84 

acquires  by  marriage  the  usufruct  of  his  wife's  freehold  during 

coverture, 86 

right  o^  to  usufruct  of  wife's  land  abolished  in  many  states, ...  n.  87 

curtesy  o^  when  issue  bom  alive, 89 

cannot  have  curtesy  of  an  estate  in  reversion  or  remainder,  un- 
less the  particular  estate  be  ended  during  coverture,  .......  89 

cannot  be  tenant  by  the  curtesy  of  the  separate  real  estate  of 

his  wife, 93 

whether  can  sue  alone  on  bond  or  note  given  to  his  wife,  ....  135 

entitled  to  property  which  his  wife  acquires, 139 

power  oC  over  person  of  wife, 141 


INDEX.  643 

HUSBAND— Ccm<mtt«l  ,j^e«. 

may  seize  upon  wife  who  elopes, 142 

cannot  inflict  corporeal  puniahment  upon  wife, 142 

liability  of,  to  pay  wife's  debts, 143 

liability  of,  for  torts  of  wife  committed  before  and  after  maz- 

riage, 148 

not  bound  to  support  children  of  wife  by  former  marriage, .,.  n.  152 

bound  to  fulfill  obligations  of  wife  when  sole, 152 

bound  by  contracts  of  wife,  which  it  is  usual  for  her  to  make 

and  for  him  to  ratify, 157 

bound  by  contracts  of  wife  when  they  are  such  as  wives  com- 
monly make, 158 

bound  by  contract  for  articles  which  come  to  his  use, 158 

judgment  against^  together  with  wife,  for  neoessaries,  in  Penn- 

sylyania, n.  159 

bound  by  wife's  contract  for  necessaries, 158, 159 

bound  for  necessaries  when  he  refuses  to  provide, 160 

liable  fbr  her  necessaries  when  he  turns  his  wife  out  of  doors, .  160 
not  bound  for  wife's  necessaries  if  she  depart  from  his  house 

without  reasonable  cause, ; 160 

must  maintain  his  wife  with  necessaries  according  to  his  rank,  161 

bound  to  support  wife  although  she  is  able  to  provide  for  herself,  162 

no  action  against^  for  the  support  of  wife  in  county  poor  house,  n.  162 

liable,  though  a  minor,  for  necessaries  furnished  his  wife, n.  162 

not  liable  to  maintain  wife  who  elopes  with  an  adulterer, 163 

liability  o^  for  funeral  expenses  of  wife  when  he  is  out  of  the 

country, 164 

not  chargeable  for  wife's  necessaries  where  there  is  a  mutual 
agreement  of  separation,  and  provision  for  separate  mainte- 
nance,    165 

may  forbid  a  particular  person  from  trusting  his  wife  to  neces- 
saries,    165 

not  liable  for  money  loaned  to  wife  with  which  to  purchase 

necessaries, 166 

not  liable  for  necessaries  which  wife  buys  and  sells  or  pawns,  .  165 

not  liable  for  neoessaries  furnished  to  wife  in  prison, 166 

may  not  settle  property  on  wife  and  fisunily  when  it  will  impair 

the  rights  of  existing  creditors, n.  170 

may  transfer  his  creditor's  note  to  wife,  when, n.  170 

conveyance  by,  to  his  intended  wife,  binding  on  him  after  mar- 
riage,   171 

and  wife,  distinct  persons  as  to  real  property, 171 

may  convey  real  property  to  a  third  person,  who  may  convey 

to  his  wife, 171 

bound  to  fulfill  covenant  to  allow  wife  separate  maintenance,  17 1,  175 
who  covenants  to  live  separately,  renounces  his  marital  right 

to  wife's  person, 175 


644  BABON  Amy  femme. 

HUSBAND— OmtiniMd  Fist. 
loses  his  right  to  wife's  legacj,  when  he  eotetialits  to  suffer  her 

to  receive  and  enjoy  any  legacy  that  may  be  giVen  her,  ....  177 
rdeaBes  his  right  to  the  nsofract  of  wifti's  1^  estate,  vthetk  he 

(k>venafitB  to  aDow  hef  snch  nsiifrnet^ 177 

bound  by  agreement  to  proTide  for  support  of  wife^  if  it  shoold 

be  neoessarjr  to  nte  teparttte, 177 

liaMe  on  bond  to  a  tmslee,  to  aDoW  his  Wife  a  snppon  ander 

artitto  of  s^aMtion, 180 

ri^^t  o^  to  person  of  wile^ « .  & .  w » » « » « . . . « 182 

eunot  release  a  tontraofc  amde  With  the  HHfe,  t6  take  efibot 

after  oovertore  is  eoded^ ».. »»«!»» i*  i  * .«.  i .  • <...»..  211 

cannot  release  an  atmnity  to  wife,  211 

ttsglect  of,  tiiay  defeat  tetate  of  irife  When, 213 

and  wife  should  join  in  an  acticm  where  the  cause  of  action 

would  surriYC  to  wife, ; ; 213 

and  wife,  joindef  o^  in  an  action  oti  a  faota  giv^fl  to  ffa«  wife 

before  marriage, 214 

to  liable  for  the  toHs  of  the  wife  oommitted  during  ooreltUre, . .  n.218 
need  not  join  the  wife  in  an  action  fef  debt  incurred  during 

coverture,  Upon  a  lease  given  by  wife  before  marriage, 221 

ind  wife  cannot  join  in  an  action  for  a  battery  to  them  both, . .  227 

can  give  his  wife  po wef  to  devise  persohal,  but  not  real  property,  250 

when  considered  thistee  of  wife, 257,  n.  258 

liability  of;  for  debts  of  Wife  Kving  separate, 281 

taking  mortgages  to  himself  and  wif^  tbe  mbrtgaged  piEvmises 

belong  to  the  wife  after  his  death, 284 

and  wife,  in  a  conveyance  to  them,  afe  seised  of  the  ehtirety,  n.  284 

iotd  wife  as  joint  tenants  or  tenants  iii  common, n.  284 

personal  estate  liable,  after  his  death,  for  his  debt,  fi^  Which 

his  wife  has  mortgaged  her  estate, 286 

and  wife  cannot  be  witnesses  for  or  against  eadi  other, 292 

ttay  justify  a  battery  in  defefLse  of  h!i  wife, 300 

guilty  of  manslaughter,  who  kUls  another,  whom  he  finds  in 

adultery  With  his  wife, n.300 

devise  by,  to  wife,  good, 301 

donatio  catua  morUs  by,  to  Wife,  good, 301 

who  marries  an  executrix  o^  administratrix,  has  j^ower  to 

administer,  as  if  he  were  e^ecutdr, 302 

Uable  for  devadavH  of  Wife  committed  before  tna^age^ 304 

entitled  to  usufruct  of  wife's  real  property,  although  divorced 

o  menta  d  ikoro, 320 

I. 

IDIOT,  marriage  by,  void, 315 

IMBECILITY,  as  cause  of  divorce, 319 

IMPOTta^CY,  as  ground  of  divorce, «.334 
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IMPBISONED  wife  ciwnot  be  for  debl^  ,.. ,,,., ,.  n.54 

INJTJBY,  joiQd^r  of  hu3band  ^d  wife,'  in  action  fer,  U>  wi&, 1^8 

INSOLYJBNT,  wife's  equity  to  a  provision  out  of  her  cho8e$^  wl^en 

husband  becomes, , •  •  •  •  • 66 

ISSUE,  whetjier  neceastir^  to  dower,  .,.,., ,,,,,..• 105 

not  bastardized  bj  divoroe^.  ...»,•.,....,•,•.,••.,.,.••,••  327 

J. 

JEWELS,  as  paraphernalia^ n.  99 

pledge  of,  by  wife, 100 

JOINDBB,  of  husband  aad  wife  in  aetion  for  her  ehotm, 135 

of  husband  and  wife  in  action,  for  damages  for  ii^ury  to  the 

wife, '.  U*- 

of  huiiiand  i^d  wifo  in  aetion  ftHr  a  tort  of  the  wife, 148 

of  hud>and  and  wife,  where  cause  of  action  surviyes  to  wife,  213,  226 
of  husband  and  wife  in  an  action  to  recover  lands  claimed  by 

wife, 214 

of  haflb%n4  and  wife  in  action  on  contract  made  by  the  wife 

befoFC  coYCPture, 215 

ef  husbaiid  and  wifo  where  wife  is  the  meritorious  cause  of 

attion,   n.  217 

of  husband  and  wife,  where  cause  of  action  does  not  surviTe  to 

wife,  bad, 221 

of  husband  and  wife,  when  there  is  an  express  promise  to  wife 

during  covertttie, 22! 

on  a  bond  given  to  wifo  during  coverture, 221 

in  case  of  trespaas  on  the  wife's  land  during  coverture, 221 

in  action  eeneevning  separate  property, 222 

in  action  for  debt  which  wifo  owed  before  marriage, 227 

JOINTBESS,  right  of;  to  have  deficiency  made  up,  112 

may  commit  waste  to  make  up  defidenqy  in  jointure, 113 

a  purchaaer  for  a  valuable  considerataon, 115 

has  a  right  to  hold  the  land  discharged  from  all  incumbrances,  124 

JOnffTrTEHrANTB,  husband  and  wifo  as,.. 78,  88,  n. 284 

JOINTURE,  as  bar  of  dower  and  purdiase  of  (sAmm, 62,  108 

must  Qonsist  of  real  property, 109 

whether,  depends  on  oontreet  ef  wifo, 109 

settled  on  infont  before  marriage,  whether  a  bar  of  dower, 110 

deficiency  in, 112 

setded  after  marriage  in  accordance  wiiix  articles  entered  into 

before, 113 

election  of  wife,  after  deadi  of  husbfAd,  to  take,       113 

cannot  be  affected  by  alienations  of  the  husband, 114 

levying  a  tae  as  hfmoi, 114 

when  land  settled  as^  are  n^ortgt^ed,  wife  msy  resort  to  her 

dower, ,,,.,,,   . , , 124 
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whether  infant's  dower  is  barred  bj  equitable, 132 

JUDGMENT,  right  of  husband  to,  obtained  in  his  and  his  wife's 

name, 78 

against  husband  and  wife  for  necessaries, I ik  159 

cannot  be  rendered  against  the  wife  with  the  husband  for  a  bat- 
tery if  she  is  found  not  guilty, 228 


L. 

LEASE,  by  husband,  of  wife's  chattels  real,  to  commence  after  his 

death, 83 

in  trust  for  wife,  husband's  power  over, 81 

by  husband  and  wife,  of  her  lands,  and  his  subsequent  death, . .      194 
Tuado  by  husband  and  wife  jointly,  may  be  affirmed  by  her,  af- 
ter death  of  husband, 209 

LEGACY,  to  wife,  on  oondition  that  she  release  her  dower, 117 

in  lieu  of  dower,  not  compellable  to  contribute  to  payment  of 

debts, 18. 118 

in  lieu  of  dower,  compellable  to  contribute  to  make  up  share  of 

post-testamentary  child, • . . .  il  118 

as  satisfaction  of  deficiency  of  jointure^ 131 

a  chose  in  action, la.  134 

in  restraint  of  marriage, 340 

;  LIABILITY,  of  husband  to  wife's  creditors, 50,  143 

ground  of  husband's,  for  wife's  debts, 53 

of  husband  for  debts  of  wife  to  extent  of  property  recdved 

through  the  wife  by  marriage, fi.  53 

of  wife,  for  her  debts,  dvmaolaf  after  coTerture  is  ended, 61,  227 

of  husband,  for  torts  of  wife  committed  before  marriage, 148 

of  husband  for  torts  of  wife  after  marriage, 148 

of  husband  for  wife's  contracts  for  necessaries,  . . .  128,  158,  and  notes, 

of  husband  for  necessaries,  when  he  refuses  to  provide, 160 

of  husband  for  necessaries,  when  he  turns  wife  out  of  doors,  fk  160,  163 

of  husband,  if  wife  depart  without  reasonable  cause, 160 

of  husband,  if  wife  leave  him  on  account  of  ill  treatment^ 161 

of  minor  husband  for  necessaries  of  his  wife, n.  162 

husband  not  liable  for  necessaries  of  wife  who  elopes  with  an 

adulterer, 163 

•  husband  not  liable  for  costs  to  attorney  of  wife  in  suit  for  di-' 

Yoroe,  in  which  she  is  defeated, n.  163 

of  husband  for  funeral  expenses  of  wife  when  he  is  out  of  the 

country, 164 

husband  not  liable  for  wife's  necessaries  when  they  live  sepa^ 
rate,  by  mutual  agreement,  and  she  has  a  separate  mainte- 
nance,        165 
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httsband  not  liable  to  particular  person  whom  he  forbids  to  trust 

his  wife, 165 

husband  not  liable  for  goods  which  the  wife  buys  and  sells  or 

pawns, 165 

husband  not  liable  for  money  loaned  to  wife,  with  which  to  pur- 
chase necessaries, 166 

husband  not  liable  for  necessaries  furnished  to  wife  in  prison, . .  166 
of  husband  on  bond  given  to  a  trustee  to  allow  his  wife  a  main- 
tenance on  a  separation, 180 

of  wife  on  her  contract, 182 

of  wife  for  her  torts, 226 

wife  who  commits  a  tort  in  company  with  husband,  not  liable 

to  an  action, 226 

of  wife's  separate  pruperty  for  her  debts  contracted  during  cov- 
erture,    260 

of  husband  for  debts  of  wife  living  separate, 281 

husband  not  liable  for  devastavit  of  wife  committed  before  mar- 
riage,    304 

UBEL,  action  cannot  be  maintained  by  husband  and  wife  jointly  for 

libel  on  both, n.  215 

LIEiN,  wife  has,  on  other  lands  of  her  husband  when  there  is  a  defi- 
ciency in  her  jointure, 112 

M. 

ICANSLAIJGHTER,  husband  guilty  o^  who  kills  another  whom  he 

finds  in  the  act  of  adultery  with  his  wife, n,  300 

MARRTAQE,  annuls  all  debts  owing  to  wife  by  husband,  before  mar- 
riage,    •    167 

long  cohabitation  evidence  o^ n.  133,  191 

as  revocation  of  will, 239,  251 

agreement  between  husband  and  wife  before,  not  extinguished 

by  marriage, 282 

gives  wife  a  settlement,  although  not  celebrated  by  the  legal 

officer, 291 

presumptive  proof  o^  renders  wife  incompetent  ia  a  witness 

against  husband, n.  296 

of  duly  celebrating, 306 

a  civil  transaction, 307 

who  may  celebrate, 308 

irregularly  celebrated,  not  void, , 310 

age  of  contracting, 313 

obtained  by  duress, 315 

by  idiot,  void, » 315 

lawful  and  unlawfiil, 316 

of  parties  divorced  a  merua  et  fhoro^  unlavrfiil, 319 
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ft  neranieiit  in  GftthoUo  oaantnm, .  326 

witbin  the  Levitioal  degrees  prohibited, 328 

eontrftcti  to  proeur^  between  the  pronueor  and  aome  etfa«r  per- 
son,    337 

oontractB  la  reelnint  ct,  Toid,  * . . , , 339 

lfABRIA(}S  SETTLEMENTS,  as  porcbsae  of  wile's  4ik€m  m  oslMm,  62 

in  oonsiderstioa  of  msirisge,  good  sgeinst  th^  husbmic^.  •  167,  n.  168 

separate  property  of  wife  by, 254 

oontract  for,  good  in  equity,  although  tibe  parties  were  minors,  273 

made  by  minor,  binding  without  the  oonseot  d  his  parents,  , .  274 

Tslid,  although  there  were  creditors  at  the  time  it  was  made, . .  276 
made  after  mamagOi  valid  if  made  in  porsoaoce  of  articles  en* 

tered  into  before  marriage, 278 

artiolesof  the  husbsnd  before  marriage  to  make,  will  be  enforced 

in  equity, 278 

without  a  trustee,  is  only  an  agreement  to  make,. n.  278 

in  oompUanoe  with  a  parol  agreement  before  marriage,  void  as 

to  antecedent  creditors, , ik  278 

wife's  discharge  of  a  former  settlement  a  good  consideration  for,  $S79 

after  marriage,  has  no  Yslidity  if  husband  is  indebted, 280 

MONET,  of  wife  in  hands  of  a  trustee, 69 

MOBTQAGES,  of  wife  may  be  taken  on  execution  for  debts  of  hus- 
band,    86 

wife  may  redeem  mortgaged  premises  where  she  joined  the 

husband  in, 123 

when  the  husband  takas,  to  himself  and  wife,  and  dies,  premises 

belong  to  wife, 284 

no  more  than  tiko$m  tti  lutkm, • 2M 


N. 

XnOESSARIES,  husband  bound  by  wife's  contract  for, ikl59 

Judgment  agamst  both  husband  and  wife  for,  in  PennsylTaoiak  ik  159 
chargeable  upon  the  estates  of  both  husband  and  wife  in  Ala- 
bama and  Iowa, «.  159 

more  than  ordinary  power  of  wife  to  bind  her  husband  for,  in 

his  absence, 160 

power  of  wife  to  bind  husband  for,  when  he  is  lunatic  or  in-* 

competent, , 160 

husband  bound  by  wifo'a  contracts  for,  when  ha  refuses  to  pro^ 

vide, 160 

husband  bound  for  wife's,  if  he  turn  her  out  of  doors, 160 

husband  not  bound  for,  if  he  turn  wife  out  witjiout  reasonable 

cause, 161 

husband  bound  to  mintain  wife  with,  according  to  his  rank,  &ol,     161 


r\ 
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husband  boand  for,  when  he  maltroalt  hia  wi^b  and  she  leaves 

him, n.  161 

husband  bound  to  furnish,  although  wife  is  4ble  (o  9upp<:^  her- 
self        162 

husband  not  bound  by  supply  o^  to  wife  in  oonnty  poor  house,  n.  163 
husband  not  bound  for,  fimiiahed  his  wi&  who  baa  eloped  with 

an  adulterer, .  r » •  • , 163 

where  a  party  is  fbrbid  to  lUmiah  to  wife,  the  neglect  of  the 

husband  must  be  proved,  to  recover, n,  163 

husband  liabki  for,  of  bis  wife  who  doped  with  an  adulterer, 

but  hae  be^^n  reoeived  again  by  husbandf  •  t » 164 

husband  not  liable  {or^  of  wife,  when  there  is  a  mutual  agree- 
.    ment  of  separation,  and  he  provides  her  a  separate  mainte- 

-  nanca,  ....,,,*..  ^ .. , » IM 

husband  may  forbid  a  particular  person  from  trusting  his  wife  to,      165 
husband  not  liable  for,  which  the  wife  buys  and  sells  or  pawns,      165 
husband  not  liable  for  money  loaned  to  wife  with  which  to  pur- 
chase,   , 166 

husband  not  bound  for,  furnished  to  wife  in  prison, 166 

KBG^LEGT,  of  husband,  may  defoat  the  estate  of  wife,  where  the  con- 
tinuance of  the  estate  depends  on  some  condition 212 

0. 

OPERATION,  of  law,  when  wife's  choses  are  assigned  by,  the  as- 
signees bound  to  make  provision  for  the  wife, •    fi.  66 

personal  property  vested  in  wife  as  a  gift  by, n.  170 

R 

PAEAPHERNALIA,  different  kinds  of; 99 

eannot  be  taken  to  pay  legades, 100 

wife  regarded  as  creditor  to  her  husband's  estate  in  respect  to,  100 
eannet  be  taken  by  specialty  creditors,  if  there  be  real  assets 

sufficient, 101 

executor  has  no  claim  to,  unless  there  be  a  deficiency  of  assets,  101 
PARENTS,  obligation  of|  to  support  their  indigent  chil<hren  of  fiill 

age, 154 

PAROL  PROMISE,  to  make  a  settlement  in  oonsideration  of  mar- 
riage,    334 

PERSONAL  PROPERTY,  of  wile  on  marriage, 49 

given  to  wife  by  will  or  otherwise,  vests  in  husband 133 

of  husband,  liable  after  his  death  for  his  debt  for  which  his  wife 

has  mortgaged  her  estate, 286 

PLEDGE,  of  jewels  by  wife,  who  afterwards  dies,  . .  .\ 100 

POSSIBILITY,  husband's  power  to  assign,  in  a  c^ow  of  his  wife,  ...  59 

of  chattel  real  of  wife  does  not  vest  in  husband, 86 

82 
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POWER,  of  husband  oyer  person  of  wife, 141 

of  wife  to  bind  her  husband  for  neceaaariee  when  he  la  absent 

for  years, 1 60 

married  woman  may  execute  without  husband, . . . .  ^ 207 

PRECONTRACT,  whether  it  renders  marriage  null, 319 

PROMISE,  voluntary,  from  husband  to  wife  not  decreed  in  chancery,  174 

express,  to  wife  during  coverture,  husband  may  sue  alone  on, .  221 

parol,  to  make  settlement  in  consideration  of  marriage, 334 

PROMISSORY  NOTE,  good  gift  eatua  mortis, ik  302 

PROOF,  presumptiye,  of  marriage,  renders  wife  incompetent  as  a  wit- 
ness against  husband, n,  296 

PROVISION,  husband  bound  to  make,  for  wife,  out  of  her  eftotet, 

when 64 

PURCHASER,  husband  when  considered,  of  wife's  ehtmn  tn  adiohj^  62 
settlement  of  property  upon  wife  by  articles  of  separation  does 

not  affect, 176 

Q. 

QUARANTINE,  the  widow's, fulOe 

R. 

REAL  ESTATE,  of  wife,  descends  to  her  heirs, 89 

of  husband,  as  fund  to  pay  debts, 101 

RECONCILIATION,  entitles  wife  to  dower, 107 

REDEMPTION,  by  wife  of  mortgaged  premises  where  she  joined 

husband  in  the  mortgage, 123 

by  wife,  where  her  husband's  estate  was  mortgaged  before  mai^ 

riage, 123 

by  wife,  of  lands  settied  as  a  jointure, 124 

REDUCTION,  into  possession,  by  the  husband,  of  his  wife's  choses  m 

acUon^ 55 

RELEASE,  husband  cannot  release  contract  with  wife,  to  take  effect 

after  coverture  is  ended, 211 

RENT,  of  wife's  term  leased  by  husband,  to  be  paid  to  husband's  exe- 
cutors on  his  death, 83 

husband  entitied  to,  on  lease  of  his  wife  before  marriage, 93 

of  wife's  land  in  arrear  on  death  of  husband  belongs  to  his  exe- 
cutors,          93 

REPRESENTATIVES,  husband  not  bound  to  account  to  wife's,  as  ad- 
ministrator,          71 

REVOCATION,  marriage  as,  of  a  will, 239,  251,  252 

I 
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SEDUCTION,  of  wife, 139 

SEISIN,  whether  neoessary  to  curtesy, n.  90,  95 

in  law  sufficient  for  dower, 104 

SEPARATE  ESTATE,  of  wife,  husband  cannot  be  tenant  by  the  cur- 
tesy o^ , 93 

contract  of  wife  in  respect  to,  not  to  bind  her  husband, n.  157 

when  provided  for  wife  by  articles  previous  to  marriage,  speci- 
fic performance  will  be  decreed  although  wife  has  eloped, . . .      170 
of  wife,  in  avails  of  property  which  her  husband  has  allowed  her 

to  sell, 173 

profits  of  wife*8,  at  her  disposal, 173 

of  wife  in  property  devised  to  her,  if  such  intention  appear  in 

Uievrill, 177 

property  assigned  by  husband  to  trustee  for  wife's  separate 

maintenance,  not  her, 180 

wife  may  devise  without  consent  of  husband, 240 

wife  may  have  by  marriage  settlement, 254 

of  wife  by  deed  or  will, 264 

power  of  married  women  over, 254 

what  language  in  grant  sufficient  to  confer, 255,  256 

gift  when  considered  as, 258,  259 

liability  of,  for  wife's  debts  contracted  during  coverture, 260 

charge  upon,  by  wife, n.  260,  fi.  269 

wife  presumed  to  act,  in  regard  to,  without  the  coercion  of  her 

husband, 262 

how  wife  may  confer  her,  upon  husband, 263 

wife  when  disabled  to  charge,  by  terms  of  the  settlement^ ....      265 

of  wife,  liable  when  she  joins  her  husband  in  a  bond, 266 

wife  may  sue  m  reference  to,  as  fwM  %oU^ 271 

SEPARATION,  articles  of, .\ 174 

husband  bound  to  fulfill  covenant  to  allow  wife  maintenance  in,      174 

deed  of,  without  consideration  void, 175 

temporary  deed  of,  where  husband  offers  to  take  back  his  wife,  n.  175 
if  deed  of,  is  intended  to  be  permanent,  an  offer  to  cohabit  does 

not  put  an  end  to  the  agreement^ n.  175 

an  indenture  in  contemplation  of  a  future,  void, n.  175 

wife  living  under  articles  o^  may  bind  herself  by  contract, . .   .       186 

SERVICES,  action  on  promise  to  pay  wife  for, 135 

SETTLEMENT,  marriage,  as  purchase  of  wife's  cftoMs  and  bar  of  dower,        62 
must  import  that  it  was  made  in  consideration  of  wife's  fortune 

to  prevent  her  survivorship, n.  63 

on  infant  wife  before  marriage,  whether  a  bar  of  dower, 110 

bond  by  husband,  before  marriage,  to  make,  on  wife,  enforcea- 
ble in  equity,  but  not  in  law, 169 
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may  be  enfoiloed  by  a  Inll  in  eqaity  although  wife  hia  f^cfped 

with  adulterer, XZQ 

upon  wife  by  articlea  of  aeparalion  does  not  a£bot  creditorp  aofl 

porchasera, , . .      176 

of  separate  property  on  wife, « . . . .      25i 

contract  for,  previous  to  marriage,  good  in  ohancery  aHhoagh 

the  parties  were  minors^ 273 

upon  wife  under  artidee  cf  aeparalion  diacbaiges  husband  fboia 

debts  contracted  by  her  during  snoh  separation, 280 

of  zeal  property  for  separate  nuuntenance  cannot  be  alienated, 

but  wife  has  the  usufhict  only, 282 

by  a  woman  to  her  separate  use  before  marriage  without  the 

knowledge  of  husband,  will  not  lund  him, 282 

wife  gains  her  husband's, 290 

marriage  sufficient  to  gain,  although  not  cdebrated  by  the  legal 

officer,  291 

marriage  procured  by  fraud  gives^  of  the  husband, 291 

by  commorancy, 291 

of  personal  property,  by  hud)and,  on  his  wife  and  femily,  . . , .      331 
STATUTES^  of  different  states,  securing  to  married  women  their 

property, , ai  1, 50 

SUITS^  wife  cannot  sue  and  be  sued  as  a  fame  soZb^  while  Hying  sepa- 
rate under  articles, » . . . » n.  191 

by  and  against  married  women, 191,  192 

SUBPLUS^  of  deceased  wife's  property,  after  paying  her  debts, 

bdongs  to  husband  as  administrator, 71 

8UKV1V0BSHIP,  husband s  assignment  of  wife's  dUMct  m  adkm^ 

does  not  deprire  her  of  her  right  olj ii.58 

of  wife,  in  her  chattpb  real, , 80 

when  wife  has  a  right  of|  husband  must  join  her  in  an  action  on 

her  daim, » 135 

T. 

fBBlC,  leew  of  wife's,  by  hortwad,  who  afterward  dies, 83 

granted  to  a  trustee  fer  the  nae  of  the  wife  who  mames  and 

dies, 86 

TESTIMONY,  admissbns  of  wife,  i^en  eompetent,  against  her  hoe* 

band, 11.295 

TORTS^  husband  liable  for,  of  wife  eosunitted  beibve  and  after  mar- 

riage, 148^  ii.218 

wife  Uable  for  her, 226 

wife,  who  conmiits,  in  oorapaay  with  husband,  not  liable  for,. .      226 

TREASON,  ooerdon  by  husband  no  defense  to,  for  wife, 151 

wife  may  be  a  witness  against  husband  in  trial  for, 297 

TRESPASS^  in  carrying  away  another^s  wife, 139 
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TBTJSTSS)  agreement  for  aetwmte  mftiDtenatiod  TiUd  with<rat^ n.  181 

whether  neoessary  in  giving  separate  property  to  married 

woman, •4*«*..«k*.*.»4.tf.4*w«*«4 •«      255 

husband,  when  conddered  as,  of  wife, <  •  •  • «  tk  258 

TBT7BT  ESTATE,  hnsband's onftea/ in^ «....4.....i.«4«..        92 


tJdUPRUGT,  of  wife's  freehold,  faosband's  right  to,  on  marriage,. . .  .86,  145 
husband's  right  to,  of  wife's  land,  abolished  in  many  states, ....  n.  87 
wife  entitled  to,  of  land  settled  opon  her,  if  creditora  do  hot 

take  it, 176 

where  husband  renoances  his  right  to,  in  his  wife's  real  estate^ 

she  may  convey  without  him, 203 

husband  entitled  to,  of  wife's  real  property,  although  diyorae 

m  tneiua  et  ihoro, < • 320 


w. 

WAIYBBy  of  claim  to  a  prorision  out  of  her  ekomtf  by  wife,  «..«..#  64 

WABTE,  jointress  may  commit^  to  make  up  defldency  in  her  jdntdre,  113 

wife  when  liable  for,  eommitted  by  husband^ 208 

WIFE,  cannot  be  imprisoned  for  deb^  ...  * * fk  45 

Judgment  obtained  in  wife's  name^  for  a  debt  du6  to  her,  earriTes 

to  the  wife  on  her  husband's  death, » « .  • •  • . » »  78 

possessed  of  chattels  real,  as  ezeeutrijE,  . « « 86 

has  no  action  for  an  injury  to  the  emblements  of  her  lands, . « «  88 
right  of,  in  personal  property  of  her  husband^  on  lua  death 

intestate,   ...   .i «..».i....« 98 

paraphernalia  of, <  <.••••«« » »..»..  99 

oonsidered  as  creditor  to  her  husband^e  estate  in  respect  to  her 

paraphernalia^. ....... ..4  4. «..  4 .».. « 100 

of  what  endowed, « ..t*.  «.•.*... « 102 

has  a  lien  on  the  other  lands  of  h*r  hdabatid,  when  there  is  a 

deficiency  in  her  jcHnture, ■. « 112 

may  commit  waste  to  make  up  a  defidenoy  in  her  jointure^ . . .  122 
ikiay  redeem  mortgage  premises,  when  she  joined  with  her 

husband  in  the  mortgage, 123 

may  redeem  where  her  hosband'e  tNX>per^  was  mortgaged 

b^ore  marriage, « . . « 123 

dower  of,  barred  by  jdning  her  husband  in  a  oonteyanee  of 

his  land, , i . .  n.  123 

of  mortgagor  for  purchase  money,  haa  a  right  of  dower  in  the 

equity  of  redemption, * « » i  •   * » . .  n.  125 

of  mortgagee  cannot  be  endowed  of  an  equity  of  redemption,  126 

of  trustee  cannot  be  endowed, 126 
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mfty  bring  an  Action  in  her  own  name  for  an  injury  to  person 
or  reputation, n.  138 

eannot  be  imprisoned  without  her  husbaml, 145 

liable  for  the  oommisaion  of  a  crime  without  the  ooercion,  or 
not  in  the  preaenoe  of  her  huaband* ii^  150 

not  liable  for  committing  theft  in  her  husband's  pre«enoe,  ....  ii^  151 
"  presumption  of  coercion  o(  by  husband,  may  be  repelled,  ....«,.  151 

punishable  for  keeping  a  brothel,  although  under  the  ooercion 
of  her  husband, 155 

no  plea  of  coercion  by,  an  excuse  for  the  oommiseion  of  a  crime 
malum  m  fe, 155 

cannot  be  made  accessory  after  the  &et  to  a  felony  of  her  hus- 
band,         156 

as  attorney  to  her  husband, 156 

may  appoint  her  husband  her  agent  to  di^Kwe  of  her  real  es- 
tate,   «.  157 

bargain  made  by,  in  respect  to  her  separate  estate,  &a,  not  to 
bind  her  husband, s^  157 

power  o^  to  bind  her  husband  by  her  contracts,  when  he  is  ab- 
sent for  years  in  foreign  parts, 159 

%bility  of,  to  support  herselfl  does  not  discharge  her  husband 

fh>m  the  duty  of  her  support^ 162 

who  has  eloped  with  an  adulterer,  and  has  been  again  receiyed 
by  her  husband,  regains  her  right  to  dower, 164 

may  make  a  gift  of  her  income  to  her  husband, 170,  n.  171,  176 

entitled  to  personal  property  acquired  by  her  labor,  when  she 
lives  separate  under  articles, 175 

entitled  to  usufruct  of  land  settled  on  her  under  articles  of  sepa- 
ration, if  creditors  do  not  take  it, 176 

oannot  dispose  of  property  assigned  to  trustees  by  her  husband 
for  her  separate  support, 180 

may  bind  herself  by  what  contracts, 182 

liable  on  her  contract^  when  the  presumption  of  the  coercion  of 
her  husband  is  removed, 182 

of  husband  who  is  banished,  may  oontraot^ 184 

may  contract,  whose  husband  has  abjured  the  realm, 185 

of  alien,  may  contract^ n.  185 

may  bind  herself  by  contract^  when  living  separate  under  arti- 
cles,        186 

oannot  sue  and  be  sued  as  a  fane  aoZe^  while  living  separate 
under  articles, 4 . . .  n.  191 

not  bound,  after  her  husband's  death,  by  a  release  of  her  lands, 
made  by  them  jointly, . .  .^ 194 

who  levies  a  fine  of  her  lands  with  her  husband,  liable  on  the 
covenants, 195 
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WIFE-^OonHmied.  pau». 
not  bound  by  her  covenant  in  the  conreyance  of  her  real  es- 
tate in  the  United  States, n.  195 

not  bound  by  a  covenant  to  levy  a  fine, j96 

mzj  make  a  binding  agreement  to  convey  her  separate  property,  n.  197 
who  has  conveyed  her  land,  but  has  not  acknowledged  the 
deed,  can  give  effect  to  the  deed  by  acknowledging  it  after 

coverture  is  ended, n.  199 

may,  before  mafriage,  convey  to  herself  with  remainder  to  such 

person  as  she  shall  appoint^ 202 

conveyance  by,  of  her  real  property,  by  a  fine,  not  defective  by 

reason  of  her  husband's  coercion, 202 

may  convey  without  her  husband,  if  the  conveyance  affects  no 

right  of  hia, 203 

who  executes  a  deed  before  the  death  of  her  hubband,  and  re- 
delivers it  after  his  death,  thereby  establishes  it^ 206 

deed  o^  absolutely  void,  unless  the  statutes  of  the  State  give 

her  power  to  convey, n.  206 

may  execute  a  power  or  authority  without  her  husband, 207 

may  execute  a  naked  authority,  whether  given  before  or  after 

marriage, ^ 207 

may  widve  an  estate  conveyed  tp  her  husband  and  herself 

after  her  husband's  death, 208 

when  liable  fov  wasle  committed  by  husband, 208 

may  affirm  leasb  made  by  her  husband  and  herself  during  cov- 
erture, after  coverture, n.  209 

when  to  be  joined  with  husband  in  an  action, 213 

may  maintain  action  in  her  own  name  for  injury  to  her  person 

or  character, n.  216,  217 

must  sue  alone  when  the  action  concerns  her  separate  property,  n,  217 

liable  for  her  torts, 226 

liable  as  a  disseisor  with  her  husband, 226 

who  commits  a  wrong  in  company  with  her  husband,  not  liable 

to  any  action, 226 

joinder  of,  in  actions  for  debts  which  she  owed  before  marriage,      227 
judgment  cannot  be  rendered  against^  when  sued  with  her  hus- 
band, who  is  found  not  guilty, 228 

power  o^  to  devise, 229 

may  devise,  when  her  husband's  rights  are  not  affected  thereby,      232 

empowered  to  devise  by  statutes  of  different  States, n.  233 

whether  she  may  devise  with  the  consent  of  her  husband, ....      234 

endowed  ad  otiitim  ecdeauz^ T 235 

considered  as  a  feme  9oh  with  regard  to  her  separate  property,  n.  237 
may  dispose  of  her  lands  by  will,  when  there  is  an  agreement 

made  before  marriage  that  she  shall  have  that  power, 238 

will  0^  revoked  by  marriage, , 239,  251,  252 
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maj  devise  her  sopante  property  without  the  oonsent  of  her 

husband, 240 

may  devise  her  dbw0»  m  ocfAmi 241 

may  make  a  will  of  things  which  she  has  in  a«ht  droU^ 242 

hni^Muid  may  gire  wife  power  to  devise  personal  property,  hot 

not  real, 250 

separate  property  of,  by  marriage  settlement, 254 

and  so  by  deed  or  will, 254 

power  0^  over  separate  estate, 254 

property  given  directly  to,  without  the  intervention  of  trasteeS)     255 
what  language  in  a  grant  sufficient  to  confer  a  separate  estate 

on, 265,256 

makes  a  charge  on  her  separate  estate  wlien, il  260 

presumed  to  act,  in  regard  to  her  separate  estate,  without  coer- 
cion of  her  husband, 262 

who  advances  her  separate  property  to  relieve  her  husband's 
estate  from  incumbrance,  stsnds  in  place  Of  the  mortgagee 

when  her  husband  dies, 262, 289 

considered  as  creditor  to  her  husband's  estate  when, 262 

who  joins  her  husband  in  a  mortgage  of  her  separate  property, 

as  surety  merely, a.  262 

may  i^ypear  in  court  and  request  that  her  separate  property  be 

paid  to  her  husband, 263 

when  disabled  from  charging  her  separate  ptoper^  by  the  terms 

of  the  settlement^ 265 

power  o^  over  separate  property,  detemuned  by  the  instru- 
ment conferring  the  estate, n.  265 

what  neoessary  to  charge  separate  estate  o^ n.269 

whether  the  wife  may  dispose  of  hef  separate  estate,  where 

there  are  trustees,  without  their  joining, 271 

brings  her  suit  in  the  name  of  her  trustee  In  chancety, 271 

may  be  sued,  in  a  court  of  equity,  as  a  feme  toUf 271 

may  sue  her  husband  by  prochein  omt  in  equity, 271 

Who  is  a  minor,  bound  by  her  aoceptanoe  of  a  Jointure  in  lien  of 

dower, 274 

has  only  the  usufruct^  in  a  settlement  for  a  separate  nUunten- 

ance  of  real  property, 282 

gift  to,  as  a  donaHo  oatua  mffftSs,  good, 282 

may  before  marriage  convey  her  stock  in  trade  to  ttustuea  fer 

her  separate  use,  with  the  consent  of  her  husband, 283 

conveyance  of,  before  marriage,  when  void, 263 

may  join  with  her  husband  in  mortgaging  her  estate  Of  inheri*- 

tanoe, 285 

obtains  a  settlement  where  her  husband  is  settled, 29<) 

may  be  removed  to  her  maiden  settlement  when, 211) 
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will  not  be  allowed  to  bastard!*  ber  ia0M  ly  provkig  the  non- 

aooess  of  her  husband)*.  ^. .-.  w. ......  •• .• 295 

may  tastiff  m  cases  where  husband  is  iBtereetod  if  shedoes  not 

disclose  confidential  commvaieatioBS} « f^  296 

piesamptive  proof  of  nfaniage  renderS).  aa  iaoompetent  witnesff 

against  her  husband,. . . .  .p.-. .  .• .r fu  296 

may  bea  wiUtesB  agauut- her  husband  to< prove  his  abuse  to  her 

person,  ... ..•.•. . . .• • 297 

is  entitled  to  dower  in  aMoasesof  divoroe,  unless  she  is  the  &nlty 

party, 331 

WnJi^  power  of  wife  to  make, .-. •. .•      229 

wife  may  make^  when  husbsnd'-s  ri^te  will-  not  be  affisoted 

thereby, 232 

wife  empowered  to  make,  by  statutes  of  diflbrent  states^ ......  n.  233 

whether  wife  may  make,  with  the-  oonseal  of  her  husband,  ...-.•      244 
wife  may  make,  of  her  lands  where  there  ww  an  agreement 

before  mamage  thatshe  should' have  that  power,. .  .• 288 

marriage  as  a  revocation  o^ .-. 239,  252 

wife  may  make,  of  her  separate-  property  without-  constet  of 

husband, 240 

wife  may  make,  of  her  choaea, .,- 241 

wife  may  make,  of  things  held  in  auiar  draU^- 24d 

husband  can  give  wife  power  to  make,,  of  personal^  but-  not  of 

real  proper^, 250- 

''      WSLLTfXTL  lySBlS&TlQif,  as  cause  of  divorce, fk  323 

WITNESS,  husband  and  wife  cannot  be,  for  or  against  each  other, . .      292 
^'^                 presumptive  proof  of  marriage  renders  wife  incompetent  as, ...  n.  296- 
husband  and  wife  may  be,  against  each  other  in  case  of  treason,      297' 
wife  may  be,.againBt  her  husband,  to  prove  his  abuse-  of  her  per- 
<  son, 297 
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jc^-    ABDUOTION,  of  infentyaedendf  &therfei\...% .».      430 

...    ACCOUNT  STATED,  infant  not  bound  by,  even  for  neoeBBaries^ . ...      350 

of  infant)  Be% void- but'Voidable,....-..w^%.'.%.. ^w  n.350 

I  -t^  ACTION,  against  infant  on  oontraiet  affiimed  aftetf  his  a)iBing:of  ag^i  •      359 

infency  need  not  be  pleaded  in, ^ . . . « 379,  382 

of  in£imt,  t»  be  brought  l^gnai>diaihorjvyMMi»am^-. .......      391 

guardian  and- j7ro«M»ami-liable fer  oests^inf -. 394. 

83 


658     I  PABENT  AKD  CHILD. 
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of  father  for  beating  in&nt  child, 423 

of  fiikther  for  n^ligent  injury  to  minor  ohild, «k  424 

of  father  for  enticing  away  and  seduction  of  minor  child,  424^  429,  430 

ADULTS,  bomid  by  contract  with  in&nt^ 365,  374 

liability  of  parents  to  support  adolt  children, 413 

ADVANCEMENT,  whether  a  satis&ction  of  a  legacy, 441 

AFFIRMANCE,  of  contract  by  infirnt  after  arriving  at  full  age, ...      n.  359 

of  infant  lessor  by  receiving  rent  after  coming  of  age, 362 

of  contract  of  in&nt,  during  his  minority, 373 

AGE,  at  which,  infiint  may  act  as  executor, 355 

at  which,  in&nt  may  marry, 355 

at  which,  infant  may  make  a  will  of  personal  property, 358 

at  which,  infimt  may  elect  a  guardian, 359 

at  which,  infimt  is  liable  for  torts, 387 

at  which,  infant  is  liable  for  crimes, 383 

of  majority  of  infimt^ 413 

ANTE-NUPTIAL  SETTLEMENT,  whether  female  infimt  can  Innd 

her  property  by, 357 

ATTOBNEY,  error  for  infant  defendant  to  appear  by, «.  396 

B. 

BASTARD,  cannot  inherit, 4(fi 

cannot  take  by  the  designation  of  child  or  issue, 405 

proceedings  to  compel  futher  to  support, 407 

mother  o(  must  make  discovery  of  the  father  at  the  time  of 

her  travail, 408 

selectmen  of  town  may  prosecute  fiither  of,  when, 410 

declarations  of  mother  o^  when  admissible  in  evidence, 411 

BOND,  infimt  not  liable  on,  when  the  consideration  cannot  be  in- 
quired into, 948 

penal,  of  infimt,  whether  void  or  voidable, 377 

c. 

'CHANCERY,  court  of,  decrees  that  infant  fulfill  contract  when  bene- 
ficial to  him, 363 

•CHILDREN,  legitimate  and  illegitimate, 398 

where  legitimatized  by  mamage, «.  400 

common  reputation  evidence  to  prove  legitimate, 401 

begotten  after  a  divorce  a  mensa  et  thoro^  presumed  to  be  illegi- 
timate,        401 

bom  after,  though  begotten  before,  marriage,  legitimate, 402 

when  legitimate,  if  bom  after  marriage  is  dissolved, 402 

illegitimate,  cannot  inherit^ 403 

illegitimate,  may,  by  statute,  inherit  to  their  mothers, n.  404 

legitimate,  may  purchase  by  their  acquired  name, 405 
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liability  of  parents  to  support^ 412 

obliged  to  support  pauper  parents, 414 

oWgation  of  parents  to  educate, 418 

fight  of  posthumous,  to  distributary  share, 432 

advancement  to,  by  father,  whether  a  satis&ction  of  a  legacy, . .      441 
custody  0^ n.  447 

CONDITION,  in&nt  bound  by  condition  annexed  to  a  grant, 389 

infant  bound  by  condition  implied  by  law,  requiring  fidelity  or 
skill, 389 

CONFESSION,  infant  not  to  be  convicted  on,  without  great  caution, .      386 

CONSENT,  age  of;  to  marry, 366 

of  infitnt  to  marry,  not  valid  without  consent  of  parents, 366 

when  marriage  of  infant  void  without,  of  parents, 421 

CONSIDERATION,  when  the  consideration  cannot  be  inquired  into,« 

in&nt  not  Uable  on  security  given  for  payment  of  a  debt, . . .      348 
evidence  of  want  of,  not  admissible,  in  case  of  in&nt's  note 

after  negotiated, 348 

in&nt  must  return,  on  disaffirming  contract^ n.  363,  366 

infant  not  bound  to  restore,  on  disaffirming  contract,  where  he 
has  parted  with  it, n.  371 

CONTRACT,  infant  not  liable  on,  express  or  implied, 344 

infimt  liable  on,  for  necessaries, 344 

in&nt  bound  on,  for  necessaries  only  to  the  extent  of  their 

▼alue  to  him, 346 

when  in&nt  may  make,  of  marriage, , 366 

infant  bound  to  fulfill,  when  he  confirms  it  after  arriving  at  full 

age, 369 

disaffirmance  o^  by  infant,  .^ n.  360 

action  against  infant,  after  arriving  at  full  age,  brought  on  ori-^ 

ginal,    360 

fraud  of  in&nt  in, 363 

adults  bound  by,  with  infant, 366 

on  disaffirmance  of,  in&nt  must  return  the  consideration, n.  369 

promise  to  fulfill  a  void,  not  binding  on  infant, 373 

voidable,  of  infant,  a  sufficient  consideration  to  bind  adult, .  * . .      374 

what,  of  infant,  void  and  what  voidable, 374 

against  infant's  interest  void, n.  376 

of  in&nt,  when  of  an  uncertain  nature  voidable, n.  376 

of  infimt,  when  executed,  voidable, n,  376 

executory,  of  infant,  may  be  avoided  during  infancy, 381 

between  parent  and  child,  soon  after  the  child  becomes  of  age,      444 

CONVEYANCES,  of  infimts  voidable,  when, 380 

of  in&nta  cannot  be  avoided  during  minority, 381 

CORRECTION,  of  children  by  parents, 420 

COSTS,  guardian  and  proehein  am%  when  liable  for, 394 

in&nt  plaintifif  not  liable  for, 396 
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infant  defendant  liable  for, 396 

OOVENANT,  infant  cannot  bind  himaelf  hj^.... n. 354 

QEEDITORS,  &ther  cannot  give  child'a  qegmoea  to  bim  tQ  tbe^pr^iir 

dice  of, ^ ^ ^. . . ...      422 

OIJSTODT  OF  OmiiDBSN, ii.447 

DAMAGES,  for  injury  to  minor  child, 424 

DEBT,  infant  when  liable  oi^  secnijty  ^veiji  for, ...  • .  • 348 

-DECLARATIONS,  of  parents  as  to  legitunacy  of  f^dcex^.  adnusnUi^ 

after  their  deatji, 401 

of  mother  of  bastard,,  when  admissible  in.  eyi^enoe 411 

DEFENDANT,  infivnt,  liable  for  costs,, 396 

DBVISB,  unborn  infknt  may  tofce  by^ ., 432 

DISAFFIRMANCE,  by  in&nt»  of  his  contract  when  he  arrires  at  full 

age, 4L  360 

infknt  must  return  consideration  on, fk  353^  n.  369 

of  oonyeyance  of  real  property  by  in&nt, 381 

POWER,  infant  trustee  compellable  to  set  ont^  ........   354 

fiamale  in&nt  ma^r  bar,  bjr  accepting  a  joipti^^ ,. . ..     357 

!!• 

ITOUCATION,  of  children,... 418 

EMANCIPATION,  of  infent  chUd  by  fiMibeiv tu  422 

ENTICINa.  AWAY  ENFANai,  action  of  hdasp  fbp, 4^5, 429 

ISROR,  it  is,  to  render  judgment  against  ip&nt  wbo  does.not  afipear 

by  guacdian, 396 

U>€  in&nt  defendant  to  appear- by' ttttomey, 396 

to  render  judgment  against  infant  sued  jointly  with  adults^ 397 

EVIDENCE,  of  want  of  consideration,  in  a.  note  negotialed  by  an  iQ- 

&nt  not  admissible, , 348 

dedi^rations.of  parenia  admissible  in^  after  their 4aatb^  to. prove 

^gitima<^  or  iUegitimacy  of!  dbildiwi, 401 

ooQunoaieputation^  tei,  asj  ofl^fititiiaQy.Qf  obU        401 

decIaration9  of  the  mother  of  a  baatard^  mdion  admi0»S)lft>iQy ...  411 

BXBOTJTOR*  intotaa,. 355 

F: 

FALSE  PRJBTPSNCB9,.i!a&nt  liable  for, ., ...  n.  387 

FAvTHER,  process  of  charging  putative^  father  of .  arbil9tapfl!  W9t)i  its 

support^ 407 

liability  o(  for  necessaries  for  dUldren, iit4i6 

as  guardian  over  minor  ohild's^  estate, 423 

entitled  to  services  of  minor  child, 422 
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cannot  give  childViseirvicebtdhht  to  1ihd1!>te]^^  422 

tnky  f^qubfti  dt^m  to  minor  child*8  serviOes, tk  422 

action  of;  for  entieiirg  iitiray  minor  6hil^  und  for  seduction,  . . .  425 

VBME  OOVERT,  inlknt)  ti4i6n  trustee,  bound  to  convey, 353 

WBOFFMSart,  oir  tulnor,  i^oidaible  only, 374 

V&A\JD,  infant  whedieor  bonnd  by,  in  his  contr^ ^63^  387 

in  Bending  bastard  from  one  parish  to  another, 406 

G. 

GTJABDS^MWbat^iigeiAltol  way  eleet, 85^ 

iaSuA  to  sae  by,  when^ w 391 

When  JMIe  <br  oo«tb» 394 

lather  «B)  over  ttHnor  child's  estate, 422 

teetamentery,  «e  gnarryan  of  poelhnmotis  tohild, 432 


H. 

HOMICIt)£:,  as  to  nnbom  child, 433 

'KtTSB AITD,  infant  husband  bound  for  debts  of  wife  contracted  before 

marriage, fk  347 

and  wife  admissible  as  tntnesses  to  prove  marriage  and  time 

of  child's  bulii, 400 

infra  quatuor  mana^  as  aJTecting  legitimacy  of  children, n.  400 

whether  liable  to  sui^rt  children  of  wife  by  former  marriage,  414,  416 
not  bound  to  support  wifb's  parent  or  grandparent^ 417 

L 

t^ANCY,  a  good  defense  to  an  action  on  the  ease  for  deceit^  &6.,. .  n.  386 

INFANT,  when  liable  on  contract  fbr  necessaries, 344 

may  resdnd  bis  Contract  at  pleasure,  when  not  for  necessaries,      344 
who  lives  with  his  parents^  or  Is  supplied  by  them,  not  bound 

fbr  neoeesariee, 345 

bound  for  neoeesariee  only  to  extent  of  their  value  to  him, 346 

not  bound  for  money  lent^  nnless  expended  in  necessaries  for 

him, 347 

husband,  liable  for  wife's  debts  contracted  before  marriage, ...  a  347 
not  liable  on  security  for  payment  of  a  debt^  when  the  conside- 
ration cannot  be  inqnii^  into, 348 

KabiHly  oC  on  promissory  note, 348 

note  o(  given  for  neoessaHes,  Whetheie  void  or  voidable, ft.  349 

bound  by  a  single  bill, 349 

not  bound  by  an  iniimul  ctrnputcOadf  eten  for  necessaries, ....      350 

instruction  o^  how  fhf  a  necessary, 352 

liable  fbr  necessaries  fbr  his  family, 162,  n,  352 

compellable  to  do  certain  act&, .      353 
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joiBt-tenant  bound  to  make  partition,  353 

mortgagee  bound  to  reoonvey,  the  mortgage-money  being  paid,  353 

trustee,  when  compelled  to  oonrey, 353 

compellable  to  set  out  widow's  dower, 354 

heir  of  vendor,  bound  to  fulfill  his  oontract  for  a  oonyeyanoe, .  «.  354 

oannot  bind  himself  by  covenant) n.  354 

as  executor, 355 

may  marry,  at  what  age, 355 

may  dissent  to  marriage  when  he  arrires  at  the  age  of  consent)  356 

female  may  bar  her  dower  by  accepting  jointure, 357 

whether  female  may  bind  her  proper^  by  ante-nuptial  settle- 
ment,    357 

whether  male  would  be  bound  by  his  marriage  settlement^ .  368,  444 

can  make  a  will  of  personal  property,  at  whatage, 358 

may  elect  guardian,  at  what  age, 359 

bound  to  fulfill  contract  if  he  confirm  it  after  arriving  at  foil 

age, 359 

lessor,  who  receives  rent  after  coming  of  age,  confirms  ihe 

lease, 362 

devisee  bound  by  security  given  to  fulfill  oondition  of  devise,..  362 

whether  bound  by  his  firaud  in  contract^ 363 

must  return  consideration  on  disaffirmance  of  his  contract^ «.  363 

compelled  to  fiilfill  contracts,  by  a  court  of  chancery,  when 

beneficial  to  him, 363 

may  avoid  a  special  agreement  for  personal  services,  and  reco- 
ver for  work  performed, n.  364 

adult  bound  by  contracts  with, 365 

liability  p^  for  rent^ 371 

cannot  affirm  any  contract  during  his  minority, 373 

contracts  of^  when  void  and  when  voidable, 374 

contract  of,  for  necessaries  when  under  control  of  parents  void,  tk  376 

penal  bond  o^  whether  void  or  voidable, 377 

sales  to,  not  void  but  voidable  by  infimt^ fk  278,  380 

conveyances  of,  voidable  when, 380 

executory  contracts  o^  may  be  avoided  during  in&ncy, 381 

cannot  avoid  conveyance  of  real  property  during  infancy, 381 

acknowledgment  of  a  statute  by,  not  void  but  voidable, 381 

not  liable  for  crimes  under  seven  years  of  age, 383 

hable  for  crimes  at  fourteen, 383 

privileged  fi-om  punishment  under  statute  when, 383 

not  liable  for  a  misdemeanor, 386 

not  to  be  convicted  on  his  own  confession  without  great  cau- 
tion,    386 

not  liable  for  slander  until  doU  capax, 387 

bound  by  condition  annexed  to  a  grant, 389 

not  to  be  prejudiced  by  laches, 390 


INDEX.  663 

INFANT— CbnlwiiMd  fau. 

ability  o^  to  hold  ofBoe, 390 

bound  by  statute  of  limitations)  when, 391 

can  hold  no  judicial  office, 391 

can  hold  miniBterial  office. 391 

bound  by  official  acts, 391 

to  sue  by  guardian  or  prochmn  ami, 392 

judgment  against,  when  sued  with  adults  whether  erroneous,  397 

legitimate  and  illegitimate, 398 

marriage  of)  without  consent  of  parent  valid  when,    421 

father  entitled  to  services  o^ 422 

can  acquire  property,  how, 422 

emancipation  of,  by  father, fk  422 

damages  for  injury  to,  belong  to  him, 424 

en  venire  m  mere, 431 

unborn,  may  take  by  devise, 432 

power  o(  to  make  marriage  settlement, 442 

contract  of^  with  parent,  soon  after  coming  of  age, 444 

INHERITANCE,  injunction  agaixist  waste  on  inheritance  of  posthu- 

mus  child, 432 

INJURT,  parent's  action  for,  to  minor  child, 423 

INSTBUOTION,  how  far  a  necessary,  for  minor, 352 

J. 

JOINT-TENANT,  infant  bound  to  make  partition, 3S3 

JOINTURE,  female  in&nt  may  bar  her  dower  by  accepting, 357 

JUDGMENT,  against  infimt  sued  jointly  with  adults^  whether  erron- 
eous,    397 

L. 

LAOHES,  infant  not  to  be  prejudiced  by, 390 

LEASE,  infitnt  lessor,  who  receives  rent,  after  coming  of  age,  affirms 

the  lease, 362 

LBGAOY,  whether  in  satis&otion  of  a  debt  or  former  provision,  or 

accumulative, 437 

by  father  to  child,  whether  satisfied  by  an  advancement, ......  441 

LBGITIMAOY  of  children, 398 

necessary  to  legitimacy,  that  the  &ther  be  infra  quoAuar  mo- 

rid, 400 

declarations  of  parents,  when  admissible  as  to, 401 

common  reputation  as  evidence  of, 401 

presumption  that  child  bom  after  divorce  a  mmM  ei  thoro  is  il- 
legitimate,    401 

child  bom  after,  though  begotten  before  marriage,  legitimate, . .  402 

when  child  legitimate  if  bom  after  marriage  is  dissolved, 402 

illegitimate  cannot  inherit^ 403 
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illegidmate  ma^  ioharit  to  ilieir  mothevt  m  «0«ie  itetei, n.  404 

illniritimntr  mnj  pnirhiin  hj  hii  aoqnirnrt  mnm,          405 

LIABILITY,  of  in&Dt8  for  neoMsuies, , 344 

/oi  in&Qi  for  neoeeune%  Axtendg  oiiiy  to  ibt  amoont  of  tfaair 

▼alue  to  him, ^ 346 

of  in&nt  for  moaoj  lent^ ^ 347 

of  loi^thttAtttid  for  dclit8  of  wife  oontnoiediMlbpeiii^^  ik347 

of  iofant  on  seoority  giyon  for  payment  of  4obt^ 348 

of  in&Bt  on  nogotiiMe  noto, , 348 

of  infiuit  on  aoooont  stated, 350 

of  io&Bt  for  noceentMTtes  for  faaulj, ^ 352 

of  io&nt  for  fraud  in  hk  oontrset, 963,  387 

of  infiuit  for  rent^ , 371 

of  in&nt  to  retum  oonoderation,  on  disaffirmCng  his  contraet^ 

when  he  has  parted  with  it^ n.  371 

of  in&nts  for  orimesy 383 

of  infants  for  jtoits,  ^xmunitted  with  fovea, . .  ^ 386 

of  infimt  'm  aotioa  sounding  in  torts  where  oaoas  of  action 

arises  out  of  oontract, 389 

of  infant  in  his  official  aoH 391 

of  guardian  or  pro<Mii  atad  for  oosts, 3M 

of  parents  to  support  minor  ohildren, 412 

of  parents  to  support  adult  children, 413 

of  father  for  necessaries  of  children, «.  416 

of  parents  for  eduoatioB  of  children, 416 

LIMITATIONS^  infkit  bound  by  statute  of,  when, 991 

M. 

MAJORITY,  age  of, 413 

MARRIAGE,  age  at  which  in&nt  may  marry, 355 

infant  who  has  entered  into,  before  ths  agf  of  consent^  may 

disffeoli  t^  the  marriage  when  he  arrirsis  at  that  age, 356 

of  infant)  without  consent  of  parents,  vaUd  when, ...........  421 

MARmLAGE  gSTTLSlMDNT,  by  infant^. 866,956 

on  infant,  and  a  provision  as  satisfaction  o^ ,   , 436 

by  a  fame  infant  binding  on  her, » , , , • , . . .  443 

MONSTi  in&nt  when  liable  for  money  lent^  ......,,,, 947 

tender  o^  to  in&nt  oonsidarod  in  plaoe  of  tb«  vendor  of  neoea- 

saries, 347 

MORTGAGEE,  in&nt,  bound  to  reconvey  when  the  mortgage  mon^ 

is  paid, ^  •..,.,,, , , , . .   . ,  • , 353 

MORTGAGE,  by  yx^SmXfm^  wvwi  to  secure  the  debt  of  her  husband, 

void, 376 

)(OTHER,  of  iliegitimaca  may  inherit  to  him, , , n.  404 

of  basti^tl,  must  make  discovery  of  the  father  at  time  of  her 


«65 

MOTHEB  —  OonUnued.  paoi. 

of  bastard,  s  witness  ti^^niist  the  potatiTB  fidawTi 408 

of  bastard,  eonipeUed  to  dMose  -idio  is  the  fivCher, 410 

of  %a9tflrd,  ^todarations  o^  when  admissible  in  -eridence, ......  411 

anthoritj  o^  av«r  children, 431 

has  -no  rigttt  to  servioes  of  minor  child  aAer  the  &ther*s  death,  n.  431 

MUfiDEB|flStotmbom<diild, 433 

JUXOESSABIES^  infimt  when  bound  for, ..•..  844 

whatare, fk345 

in&nt  not  bound  on  an  account  stated  for, 860 

instruction  how  &r  considered  as, 352 

in&nt  bound  for,  for  family, 352 

father  of  infant  bound  for  his, fk  416 

NEQUQENGE,  action  by  the  lather  for  injury  occasioned  to  child 

by, 423,  424 

NOTE,  infantas  iiabilitj  on  negotiable  oot^ 848 

of  infant^  jgiven  for  necessaries,  whether  void  or  voidable,  •«  •  •  fk  348 

0- 

OFFICE,  infant's  power  to  hold, 390 

infant  can  hold  no  judicial, 391 

infant  ean  hold  ministMial, 391 

p. 

FABENTS,  consent  of  in&nt  to  marry  not  valid  without  consent  of,  856 

putatLve,  obliged  to  support  illegitimate, 407 

liability  of,  to  support  minor  children, 412 

liability  oi^  for  support  of  adult  children, 413 

duty  o(  to  protect  children, 418 

power  o^  to  correct  children, 420 

provision  by,  for  infant  as  a  satisfaction  of  marriage  settlement,  436 

FABTinON,  infant  joint-tenant  bound  to  make, 353 

PAUPER,  parents  obliged  to  support  adult  children,  when  paupers,  •  •  413 

PERSONAL  PROPERTY,  at  what  age  in&ot  may  make  a  will  o^ . .  358 

PLAINTIFF,  infant^  not  liable  for  costs, 395 

POSTHUMOUS,  child's  right  to  distributory  share, 432 

POWER,  execution  o4  by  infant^ 391 

POWER  OF  ATTORNEY,  of  infant  void, 376 

PRESUMPTION,  of  illegitimacy  of  child  bom  after  a  divorce  a  mema 

dihoro, >. 401 

that  a  daughter  is  the  servant  of  her  father,  if  she  live  with  him,  426 

PROCEEDINGS,  to  compel  the  father  to  support  a  bastard, 407 

PROCHEIN  AMI.  infant  may  sue  by,  when, 392 

when  liable  for  costs, 394 

84 
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PROMISE,  of  in&nty  after  coming  of  age,  to  falfiU  bis  contract^ 369 

of  marriage  between  adult  and  in&nt^ n.  365 

by  infant^  on  coming  of  age,  to  fulfill  bis  void  contract,  not  bind- 
ing on  him, 373 

PROMISSORY  NOTE,  infant  not  liable  on,  after  negotiated, 348 

of  infant,  whether  void  or  voidable, tk  378 

PROTECTION,  as  duty  of  parenu  to  children, 418 

PROVISION,  by  parent  for  child,  as  satisfaction  of  a  marriage  settle- 
ment,   -.  436 

PURCHASES^  of  in&nt  voidable, 380 

illegitimate  child  may  make  by  his  acquired  name, 405 

PUTATIVE,  parents  obliged  to  support  illegitimate  child, 407 

&ther  discharged,  when  mother  dies  in  childbed,  or  issue  is 

bom  dead, 409 

R. 

RENT,  infant  lessor,  who  receives,  after  coming  of  age,  affirms  the 

lease, ...; 362 

liability  of  inftnt  for, 371 

S. 

SALES,  to  infants,  not  void,  but  voidable  by  them, n.  378 

SECURITY,  in&nt  when  liable  on  security  given  for  payment  of  a 

debt, 348 

infant  bound  by,  to  fulfill  condition  ot  devise, 362 

SEDUCTION,  action  for  seduction  of  daughter, ...  425 

SELECTMEN,  of  town  may  prosecute  putative  father  of  bastard, 

when, 410 

SERVICES,  father  entitled  to,  of  minor  child, 422 

action  by  fiither  for  loss  o^  of  minor  child, 423  and  note 

mother  has  no  right  to,  of  child,  alter  death  of  father, n.  431 

SETTLEMENT,  place  of  bastard's  birth  the  place  of  his  settlement^..  405 

of  mother,  the  settlement  of  her  bastard, 406 

of  pauper  illegitimate, 406 

place  of  birth  of  child,  his  place  o^ 434 

lost  only  by  gaining  a  new  settlement, 435 

SLANDER,  infant  not  liable  for,  until  doU  oapcaa, 387 

STATUTE  OP  LIMITATIONS,  infant  bound  by,  when, 391 

SUPPORT,  of  bastards,  proceedings  to  compel, n.  411 

liability  of  parent  for,  of  minor  children, 412 

husband,  whether  liable  for,  of  wife^s  children  by  a  former  mar- 
riage,    416 
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T.  rAam, 

TORTS,  infant^  when  liable  for, 383 

TRESPASS,  whether  father  can  maintain  action  o^  for  taking  away 

in&ntchild, 429 

TRUSTEE,  in&nt^  compelled  to  conyey,  when, 363 

io&nt,  compellable  to  set  out  widow's  dower, 354 

w. 

WASTE,  injunction  against^  on  inheritance  of  posthumous  child, . .  •  •  432 
WIFE,  not  admissible  as  witness  to  prove  that  husband  had  no  aoeess 

to  her, 400 

admissible  to  prove  her  incontinence, 400 

WILL,  at  what  age  in£uit  may  make,  of  personal  proper^, 368 

estate  may  be  given  by,  to  unborn  infuit, 432 

WITNESS,  wife  not  admissible  as,  to  prove  that  husband  had  no  ac- 
cess to  her, 400 

wife  admissible  as,  to  prove  her  incontinence, 400 

mother  of  bastard  as^  against  the  putative  father, 408 


GUARDIAN  AND  WARD. 

A 

AOOOTJNT,  of  guardian  in  socage,  when  ward  may  demand, 461 

guardian  appointed  by  court  of  probate  liable  to, 462 

ACTION,  of  infimt  plaintiff  to  be  brought  by  guardian  or  next  friend,      467 
infant  may  maintain,  for  use  and  occupation,  although  he  has  a 

general  guardian, n.  460 

by  ward  against  guardian, 462 

on  bond  of  guardian, n.  462 

AD  LITEM,  guardianship, 466 

ALLOWANCE,  to  father,  when  guardian,  out  of  the  ward's  estate  for 

his  education, 466 

APPOINTMENT,  of  guardian  by  chancery, 466 

of  guardian  by  ecclesiastical  courtS| 466 

of  guardian  by  surrogate,  &a, n,  466,  460 

ASSIGNMENT,  guardian  in  socage  cannot  make,  of  his  guardianship,      461 

B. 

BOND,  when  guardian  appointed  by  court  of  probate  must  give, ....      461 
of  guardian  action  on, n.  462 
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OHANOBfiT,  power  of  oonitio^  4o  refltem  the  taunkgb^wtt^,.     47D 

will  compel  guardian  to  perform  faithfullj, « 470 

power  oi^  to  amiul  gil^  4a,  of  ward  lo  KuardiaiL  eoot  aftflr 

oorning of  age, «...« ^«. .«.»,. %..«....      472 

will  protect  interests  of  ward, fk  473 

may  take  child  from  custody  of  parent, fk  478 

appoints  no  guardian  to  a  female  after  her  marriage, 480 

CSHOIOE,  <tf  goaniian  by  ward, ^....     481 

CONTBACT,  between  guardian  and  wwd  Boon  after  ward  comes  of 

age,  when  good, n.  475 

CUSTODY,  ward  when  taken  from  aortody  of  guanfian, a  471 

ooort  of  ohanoety  may  tak«  child  from,  of  &1i»ttr, 11.478 

DEFENDANT, guardian ^iKKlMii ftir i&ftnt^  ,., 456 

filMAND,  when  wai4  may  makse^  Ibr  his  eMati  of  his  gattdisn  !sa 

socage, 451 

DUTY,  of  guardian  in  respect  to  ward's  property, 467,  469 

of  guardian  to  sdi  peraonal  property  snd  pot  the  money  at  in- 

terest^ 469 

E. 

EJECTMENT,  guardian  in  socage  may  maint^un  in  his  own  name, . .      451 

ELECTION,  of  guardian  by  in£uit, 455,  460 

male  in&nt  may  make,  of  guardian,  when  14, » 455 

of  guardian  by  inftnt  not  conclusive  on  tite  courts 461 

of  ward,  when  he  comes  of  age,  to  take  estate  purchased  by 
gnanUao,  or  demand  the  money, • 468 

F. 

FATHER,  18  guardian  by  nature, 453»  459 

guardian  by  will o^.. • •••••••••••••%•»..•      453 

a 

GIFTS,  power  of  courts  of  chancery  to  annul  gifts  by  ward  to  gulur- 

dian  soon  after  coming  of  age, - %.••••«•••»•••  472 

GUARDIAN,  in  chivalry, 448 

in  case  of  spendthrifts,  &o,^ n.  449 

by  socage, 450 

in  socage,  guardian  of  person  as  well  as  of  estate  of  in&nt^ .  • . .  451 

in  socage,  cannot  assign  guardianship, 451 

in  socage,  may  lease  estate  of  ward  and  mainfaun  ejectment^ . .  451 
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in  socage,  does  not  existia  TJnitod  Sfeatea^ 461 

by  Datore.eztenda  only  to  tha  persoiij .  •  • 462 

Mieo  iBj  by.  natoi^ 463^469 

by  nature  extends  only  to  the  heir, 453 

by  nurture, ^ 453 

testamentary, 453 

toetomentary,  cannot  assij^  ^s  trusty 464 

when  infant  may  el^ 465 

appointed  by  cltancer]^ > 455 

ad'  JUtm, 456 

by  nature,  in  this  country,  extends  to*  all  the  children, 459 

appointed  by  court  of  probate,  must  give  bonds  when, 461 

a  trustee, 462 

misconduct  o^* n.  463 

liability  o^  to  account,- 463 

not  bound*  to  maintain  wsrd  at  his  own  expense, 465 

father  bound  to  support  his  child, 465 

not  to  reap  any  benefit  from  use.  of  ward's  money, 466 

duty  of,  in  dealing  with  ward's  property, 467,.  469- 

has  no  authority  to  purchase  real  property  with  ward!s  mo- 
ney......   468,  47T 

viewed,  ill  chancery,  as  trustee  of  minor's  person  and  estate,,. .      470 

power  o^  ceases  onmarriage  of  female  ward, 470 

contract  between,  and  ward,  sooa  after  ward  comes  of  age,  when 
good, n.  475 

H. 

HEIR-APFABENT,  guardianship  by  nature  extends  only  to,* ....  •      452 


MC0MPB1in!7T,' guardlta  of  incompetent  person^ n.449' 

INFANT,  may  appoint  testamentary  guardian,  when*  he  hae  arrived 

ai-the  ageto*  make  a  will  of*  personal  property, 454 

mayeleet  his  guardian,  when; 465' 

defendant^  appointment  of  gnardito  ad  Utem  fbr, 456 

plaintiff  suee  by  guardian  ornext  friend, 457 

may- maintain*  an  action  fi>r  use  and 'occupation,  although  hehas- 

fr  general  guardian^ n.  460 

ward  who  has  no  father  may  live  with  his  guardian,  but  gains 

no  settlement, ^.. 461 

ward  may  choose  a  guardian  for  himself,  when  he.aoiveaat.tha 

proper  age, 461' 

cannot  bring  action  of  account  against  guardian  during  the 

continuance  of  his  guardianship, 479 
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INJUNCTION  against  waste  of  gaardlan, 481 

INSANE  PERSONS^  goardiaDS  oC fL449 

INTEREST,  daty  of  guardian  to  put  ward's  money  out  at  interest^ . .      469 

M. 

IfATiiefl  entitled  to  be  guardians  in  socage  in  preference  to  females^ . .      450 

MARRIAGE,  of  female  ward  destroys  power  of  guardian, 470 

of  male  ward  puts  an  end  to  guardianship  of  hia  person, 471 

of  ward,  when  guardian  was  i^pointed  by  court  of  chancery, 

a  contempt  of  court^ 481 

inSOONDUGT,  of  guardian,  what  constitutes, «.  463 

MONEY,  ward  may  demand,  of  his  guardian,  when  he  arrives  at  foil  age,      468 

MOTHER,  when  guardian  by  nature, 463,  459 

joint-guardian  with  filler, 9l  453 

cannot  appoint  guardian  to  her  diild  by  will, 480 

N. 

NEGLIGENCE,  of  guardian  in  dealing  with  ward's  property, 467 

NEXT  OF  KIN,  as  guardian  in  socage, 450 

priority  of  possession  decides  the  right  of  guardianship  by  na- 
ture among, ! 453 

0. 

ORDER^  of  courts  necessary  for  guardian  to  diange  the  nature  of 

ward's  property, fk468 

p. 

PERSON,  guardian  in  socage  guardian  of  person  as  well  as  estate  of 

ward, 451 

PERSONAL  PROPERTY,  guardian's  duty  in  req>ect  to^  of  ward,  469,  477 

POSSESSION,  priority  o^  decides  the  right  of  guardianship  by  na- 
ture among  next  of  kin, 453 

POWER,  of  chancery  to  i^point  guardian, 455 

of  court  of  probate  to  remove  guardian, n.  464 

of  guardian  to  change  nature  of  ward's  property, 468 

of  chancery  to  restrain  the  marriage  of  wards^ 470 

of  guardian  destroyed  by  marriage  of  female  ward, 470 

R 

REAL  PROPERTY,  guardian  has  no  authority  to  purchase  with 

ward's  money, 468 

guar^an  cannot  change  into  personal  property  without  order 
of  courts Ik  460,  4Ti 


mm 
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S. 

SETTLEMENT,  inftnt  ward  gains  no  setOement  by  living  with  his 

guardian,  although  he  has  no  father, 461 

infant  ward  will  gain,  where  &ther  lives, 461 

SPENDTHRIFTS,  guardian  o^ n.  449 

T. 

TESTAMENTARY  GUARDIAN, 463 

has  control  of  estate  and  person  of  ward, 454 

may  be  elected  by  infitnt  when  he  arrives  at  the  age  to  make 

will  of  personal  property, 454 

there  can  be  no  other  guardian  at  same  time  with, 454 

cannot  assign  his  trusty 454 

cannot  make  a  lease  of  ward's  land, 480 

TRUSTEE,  guardian  as, 462 

w. 

WARD,  may  have  an  account  from  guardian  in  socage,  when, 451 

may  have  guardian  in  socage  and  one  of  another  description  at 

same  time, 451 

gains  no  tettlement  by  living  with  guardian, 461 

may  choose  guardian  when  he  arrives  at  the  proper  age, 461 

&ther,  as  guardian,  bound  to  support  when  able, 465 

guardian  not  to  reap  any  benefit  from  use  of  money  o^ 466 

power  of  courts  of  chancery  to  restrain  marriage  o^ 470 

marriage  of  female  destroys  guardianship, 470 

marriage  of  male,  puts  an  end  to  guardianship  of  his  person, ; .  471 

when  taken  from  the  custody  of  guardian, n.  471 

cannot  bring  action  of  account  against  guardian  during  the  con- 
tinuance of  the  guardianship, 479 

may  file  his  bill  in  equity  while  the  guardianship  continues, . . .  479 

WASTE,  injunction  against  waste  of  guardian, 481 


MASTER  AND  SERVANT. 

A. 

AOTION,  agunst  factor,  who  pawns  his  principalis  goods  for  his  own 

debt, 495 

cannot  be  sustained  by  one  servant  for  negligence  of  a  fellow 
servant,  fi.  509 
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for  damages  oocasioDed  bj  negfigenoe  of  semmly «.  510 

of  master,  tor  enticiDg  aayiy  or  hwiring  aeewukl, « 536 

ADMISSIONS,  reoaarka  of  attofnef  in  the  ooam  of  » tnaLnot  to  be 

oonndered  aa,  to  affect rightfrofdiBO^..... » ^^.,  «.502 

AQiKf  at  which  the  consent  ci  ao  infimt  is  neeessaij,  to  indsnliiwa  of 

i^prenticeship, «^  485 

AGENT,  boand  to  pursae  strictly  ordsfs  of  prindpal, ^3 

actso^  when  binding  on  principal, fk494 

cannot  bind  principal  by  (teed*  nnlen  esEpraBdy  ascrtiioriBed^ ....      507 

APPBBNTICB,  most  be  bomid  hy  deed, 484 

inftnt  may  bind  himsdTafl^. . ••...••.••• •...      486 

wages  o^  belong  to*  master, ^ 487 

discharge  o^  how  affiet»i^ 48B,ik489 

exeOQtor  of  master  cannot  retain, 490 

settlement  o^ • 492 

APPBSN(FIOESHIP,  when  consent  of  in&ntneoesssiy  to  indintara 

0^ fL485 

of  children  of  poor  persons,  how  effected, 487 

indentures  ol^  cannot  be  assigned, 488 

ATTOKNET,  liabmty  o^  to  employer, 501 

must  have  warrant  from  principal,  to  appear  in  conrt^ 501 

when  Eable  as  a  trespaaaer  in  giving  directions  to  seize  property 

by  authority  of  dient^ ik  501 

powers  and  liabilities  o^' ik  502 

oontracts  o^  with  client  Yiewed  with. suspicion, ik502 

power  o^  to  confess  judgment^ ^ ik  502 

liability  o^  as  slanderer,  by  reason  of  remarks  madia  in  the  oouise 

of  atrial, Ik 502 

lien  0^  on  money  in  his  hands  for  his  fees, ^ fk  502 

authority  o^  continues  how  Ibng, ^ 503 

contempt  of  court  by, 504 

shall  not,. as  a  witness,  disclose  secrets  ofhisclient^ 505 

lien  of,'  on  papers  of  dient;  fbr  his  feess; ^      505 

may  notify  defendant  to  pay  Him  and'  not  His  dient^ 606 

execution  of  instrument  by,  for  prindpal, 506 

Uen  o(  on  judgment,  for  fees, fk  506 

compellable  by  oourt^  to  do  tHat  wHidi  He  ought^ 506 

corporations  must  act  by, I  507 

AUOnONE£B,.bound  to  strike  off  goods  to  the  hi^^est  bidder, 500 

may  sue  in  hisiown<naaie  forpriosxif  goods  add^ ^^ 501 

agentof  both  parties, ik  501 

R 

BATTERY,  action  of  master  for  battery  of  servant,  536 

master  and  servant  may  justify^  in  each  other's  &vor,  . . . ^ . .  «^      538 
BBOKBR,  lien  0^  on  price  of  goods  sold, 500 


^ 
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c. 

CARELESSNESS,  of  servant,  master  liable  for, 509 

CHAMPERTY,  what  constitutes, «.  603 

CHILDREN,  over  fourteen  years  of  age,  may  be  bound  as  apprentioes,  n.  485 
under  fourteen  years  of  age,  may  be  bound  without  their  con- 
sent,    n.  485 

COMMON  CARRIERS,  liability  of, 524 

CONSENT,  of  children,  when  necessary  to  bind  them  out, n.  485 

of  apprentice,  necessary  to  assignment  of  indentures, n.  489 

CONTEMPT,  of  court  by  attorney, 504 

CONTRACT,  of  apprenticeship,  not  conformable  to  the  statute,  void- 
able only  by  apprentice, n.  485 

by  minor  apprentice,  to  serve  beyond  full  age,  invalid n.  485 

special,  by  infant,  to  labor,  when  satisfied,  afler  he  comes  of  age,  n.  485 

between  attorney  and  client,  viewed  with  suspicion, n,  502 

by  attorney  with  client  for  part  of  the  subject-matter  of  the 

litigation,, n.  503 

of  servant,  master  bound  by, 508,  527 

of  servant,  to  bind  master,  must  be  within  the  scope  of  his  em- 
ployment,         528 

CONVEYANCES,  between  attorney  and  client, n.  602 

CORPOttATIONS,  must  act  by  attorney, 507 

liabiUty  of,  for  injuries  sustained  by  reason  of  negligence,  &a, 

of  their  servants, 511 

CORRECTION,  of  servant  by  master, 539 

CREDIT,  sale  by  factor  on  credit, 498 

CRUEL  TREATMENT,  as  discharge  of  apprentice, 488 

D. 

DAY  LABORERS,  failure  of,  to  perform  contract  for  labor,  when  a 

forfeiture  of  wages, n.  493 

DEED,  apprentice  must  be  bound  by 484 

discharge  of  apprentice  by, 488 

agent  cannot  bind  principal  by,  unless  specially  authorized,  . . .       507 

DISCHARGE,  of  apprentice,  how  eflfected, 488 

E. 

EXECUTOR,  of  master  cannot  reUin  apprentice, 490 

of  master  not  bound  to  provide  clothing,  &c>j  for  apDrentioe, . .       491 

F. 

FACTOR,  must  pursue  strictly  the  orders  of  principal, 493 

cannot  pawn  goods  of  principal  for  his  own  debt, 495 

sale  of  goods  by,  at  a  less  price  than  his  instructions  warranty .       495 

85 
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FACTOR— Cofiftnueei. 

lieD  of^  on  goods  of  principal  for  his  charges, 497 

liability  of,  to  principal, 498 

insurance  by, 600 

lien  of,  on  price  of  goods  sold, 500 

I. 

IMPLIED  AUTHORITY,  of  servant  to  make  contracts  for  master, . .  528 

INFANT,  consent  of,  when  necessary  to  indentures  of  apprenticeship,  n.  485 

not  bound. by  covenants  of  indenture, .-.  486 

may  bind  himself  as  apprentice, 486 

INJURY,  master  when  liable  for,  committed  by  servant, 608 

master,  who  permits  servant,  in  the  course  of  his  business,  to 

commit^  considered  as  ordering  it,  517 

whether  master  is  liable  for  willful,  committed  by  his  servant^ 

in  his  immediate  employ, 517,  7U  521 

INNKEEPERS,  hability  of, 524 

INSTRUCTION,  whether  master  is  bound  to  provide,  for  apprentice,  490 

INSTRUCTIONS,  agent  bound  to  obey,  of  principal, 493 

INSURANCE,  by  factor, 500 

L. 

LIABILITY,  of  factor,  who  pawns  his  principaVs  goods,  to  action  of 

trover, 495 

of  factor  to  principal,  in  case  of  the  insolvency  of  purchaser, . .  498 

of  auctioneer  to  principal, 500 

of  attorney, 502,  n.  504 

of  public  agent, 508 

of  master  for  careless,  negligent  or  unskillful  act  of  servant, . . .  509 
of  railroad  companies,  &c.,  for  injuries  resulting  from  negligence 

of  servants, n,  509 

of  innkeepers  and  common  carriers  for  misconduct  of  servants,  524 
of  master  for  injury  occasioned  by  a  person  employed  by  his 

servant, 526 

of  master  on  contract  of  servant. 527 

ot  master  on  warranty  by  servant, 529 

of  master  for  act  of  servant  who  sells  an  unsound  or  defective 

article  with  the  master's  knowledge, 530 

LIEN,  of  factor  on  property  of  principal  for  his  charges, 497 

of  attorney  on  money  in  his  hands  for  his  fees, n.  502 

of  attorney  on  papers  of  client  for  his  fees, 506 

of  attorney  on  judgment  for  his  fees, n.  506 
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M.  PAei 

MALPRACTICE,  of  attorney, 604 

MASTER,  wages  of  apprentice  belong  to, 487 

right  of,  to  servic'^s  of  apprentice,  dies  with  hira, 490 

cannot  send  apprentice  abroad  unless  authorized  by  indentures,  490 

not  bound  to  furnish  instruction  for  apprentice, 490 

premium  of,  for  instructing  apprentice, 491 

when  bound  by  acts  of  servant, 508 

liable  for  negligence,  &c.,  of  servant, 509 

who  permits  servant  to  do  an  injury  in  the  course  of  his  busi- 
ness, considered  as  ordering  it  to  be  done, 517 

whether  liable  for  willful  injury  committed  by  servant  when  in 

his  immediate  employ, 517,  519,  n.  521 

may  sue  and  recover  goods  obtained  from  his  servant  by  fraud, 

gambling  or  robbery, 523 

whether  liable  for  injury  occasioned  by  a  person  employed  by 

his  servant, 526 

liable  on  contract  of  servant, 527 

when  bound  on  contract  of  servant  after  the  relation  of  master 

and  servant  has  ceased, 528 

when  bound  for  things  boaght  on  credit  by  servant, 529 

when  bound  by  warranty  of  servant^ . . , 529 

liability  o^  for  sale  of  unsound  or  defective  articles  by  servant,  530 

and  servant^  when  both  liable  for  injuries  committed  by  servant,  531 

right  of,  to  correct  servant, 534 

cannot  justify  a  wounding  of  servant, / 534 

action  o(  for  enticing  away  or  beating  servant, 535 

action  of,  against  servant,  when  the  latter  leaves  him  by  entice- 
ment,   637 

and  servant  may  justify  certain  acts  in  regard  to  each  other,  . .  537 

N. 

NEGUQIE^NCE,  of  servant,  master  liable  for, 509 

of  plaintiff,  defeats  action  for  damages, ^ n.  510 

p. 

PAROL,  contract  for  i^prenticeship  void, 484 

apprentice  cannot  be  discharged  by, / 488 

menial  servants  may  be  retained  by, 493 

PARTNER,  cannot  bind  his  companion  by  deed,  unless  expressly  au- 
thorized,    607 

PAWN,  factor  cannot  pawn  principars  goods  for  his  own  debt, 495 

POSTMASTER,  not  liable  for  default  of  deputies, 522 

POWER,  of  attorney  to  confess  judgment,  Ac, ti.  502 

POWER  OF  ATTORNEY,  person   acting  under,   cannot  delegate 

power  to  anothftr, 507 
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POWER  OF  ATTORNEY— Omimtied 

no  objection  to,  that  attorney  is  an  alien  or  ftmt  covert, 507 

PREMIUM,  to  master  for  instructing  apprentice, 491 

PRINCIPAL,  agent  bound  to  pursue  strictly  the  orders  of; 493 

may  disclaim  act  of  factor,  when, 493 

bound  by  acts  of  i^nt  so  far  only  as  he  acts  within  scope  of 

his  authoiity, n.  494 

lien  of  factor  on  goods  o^ 497 

payment  to  attorney  when  payment  to, it.  503 

execution  of  instrument  by  attorney  in  name  of, 506 

bound  to  exercise  proper  care  and  diligence  in  the  election  of 

instruments  and  agencies  with  which  he  employs  serranta, . .  n.  509 

s. 

SALE,  of  goods  by  factor,  at  a  less  price  than  his  instnictions  warranty  495 

SALVAGE,  of  servant  belongs  to  himself  and  not  to  his  master, . . . .  n.  487 

SECRETS,  of  client,  attorney  not  allowed  to  disclose  as  witnesa, 505 

SERVANTS,  menial,  may  be  retained  by  parol, 493 

agents  as,  of  their  principals, 493 

liable  for  trespass,  although  commanded  by  master  to  do  it^ . . .  506 

not  bound  to  perform  unlawful  commands  of  master, 509 

cannot  reimburse  themselves  the  damages  sustained  by  reason 

of  their  obedience  to  master's  command  to  commit  trespass,  510 
who  are  robbed  of  master's  goods  in  defense  of  master,  may 

bring  action  for  them, 523 

contracts  of,  to  bind  master  must  be  within  the  scope  of  their 

employment^ 528 

not  liable  on  contract  for  master  when  acting  aooording  to  in- 
structions,    530 

liable  to  master  for  violation  of  duty, 53? 

liable  to  master  for  infidelity,  but  not  for  want  of  skill  or 

strength, 532 

correction  of,  by  master, 534 

action  of  master  for  enticing  away  or  beating, 536 

action  of  master  against,  when  servants  leave  him  by  enticement^  537 

and  master  may  justify  certain  acts  in  each  other's  favor, 537 

SLAVERY 482 

SETTLEMENT,  of  apprentice, 492 

T. 

TRESPASS,  servant  cannot  reimburse  himself,  by  remedy  against 
master,  when  he  has  committed  a  trespass  at  the  master's 

command, 510 

TRESPASSER,  attorney  not  liable  as,  when  he  directs  the  sheriff  to 

seize  property  with  the  authority  of  his  client, «.  501 

TROVER,  action  of,  against  factor  who  pawns  his  principal's  goods, .  495 
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u. 

USAG^E,  of  trade^  as  affecting  right  of  factor  to  sell  on  credit, n.  499 

w. 

WAGES,  of  apprentice  belong  to  master, 487 

failure  to  perform  contract  for  services  when  forfeiture  of, n.  493 

WARRANTY,  when  master  bound  by  warranty  of  servant, 529 

WILLFUL  INJURY,  committed  by  servant,  whether  master  is  liable 

for, • . 517,  n.  521 
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